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No.  5466. 

The  New  York,  New  Haven  &  Hartford  Railroa 

et  al.,  Appellants, 


b  Company 


vs. 


Interstate  Commerce  Commission. 


a  Supreme  Court  of  the  District  of  Columbia. 

At  Law.  | 

No.  78291.  ! 


United  States  of  America  at  the  Relation  of  The  New 
York,  New  Haven  and  Hartford  Railroad  Company  et 
al.,  Relators, 

v. 

Interstate  Commerce  Commission,  Respondent. 

United  States  of  America, 

District  of  Columbia,  ss: 

Be  it  remembered,  That  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia,  at  the  City  of  Washington,  in  said  Dis¬ 
trict,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had  in  the  above-entitled 
cause,  to  wit : 

; 

1  Petition  for  Writ  of  Mandamus.  \ 

Filed  July  3, 1930.  ! 

Supreme  Court  of  the  District  of  Columbia. 

At  Law. 


No.  78291. 

United  States  of  America  at  the  Relation  of  The  New 
York,  New  Haven  and  Hartford  Railroad  Company  et  al., 
Relators, 

v. 

Interstate  Commerce  Commission,  Respondent. 

To  the  Supreme  Court  of  the  District  of  Columbia : 

Now  come  the  relators,  The  New  York,  New;  Haven  and 
Hartford  Railroad  Company,  Old  Colony  Railroad  Com- 
1 — 5466a  I 
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pany,  Boston  &  Providence  Railroad  Corporation  (Massa¬ 
chusetts),  Boston  &  Providence  Railroad  Corporation 
(Rhode  Island),  Providence,  Warren  &  Bristol  Railroad 
Company,  The  Harlem  River  and  Port  Chester  Railroad 
Company,  Holyoke  &  Westfield  Railroad  Company,  Provi¬ 
dence  &  Worcester  Railroad  Company,  Chatham  Railroad 
Company,  and  Norwich  &  Worcester  Railroad  Company, 
and  respectfully  show  to  the  court : 

I. 

The  Parties. 

The  relators  are  and  were  at  all  times  herein  mentioned 
corporations  duly  organized  and  existing  according  to  law 
and  together  own  a  line  of  railroad  located  in  the  states 
of  New  York,  Connecticut,  Rhode  Island,  and  Massachu¬ 
setts,  its  main  line  extending  from  New  York  City,  New 
York,  to  Boston,  Massachusetts.  They  are  all  common 
carriers  and  subject  to  the  Act  of  Congress  of  Febru- 
2  ary  '4,  1887  entitled  “An  Act  to  Regulate  Com¬ 
merce/ ’  now  known  as  the  “  Interstate  Commerce 
Act,”  and  the  acts  supplemental  thereto  and  amendatory 
thereof,  including  the  Act  of  March  1,  1913,  commonly 
known  as  The  Valuation  Act,  which  now  appears  as  Sec¬ 
tion  19(a)  of  the  Interstate  Commerce  Act.  The  New  York, 
New  Haven  &  Hartford  Railroad  Company  is  lessee  of  and 
operates  most  or  all  of  the  railroad  property  of  the  other 
relators  aild  all  of  them  together  constitute  what  is  known 
as  the  New  York,  New  Haven  &  Hartford  System.  They 
have  been  dealt  with  by  the  respondent  as  one  system  in  the 
proceedings  under  the  Valuation  Act  hereafter  described 
and  for  convenience  they  will  be  referred  to  herein  collec¬ 
tively  as  the  “Carrier”.  The  respondent  is  the  commission 
as  now  constituted,  created  and  established  under  Section 
11  of  the  Interstate  Commerce  Act  and  will  be  referred  to 
herein  as  the  “Commission”. 

II. 

The  Proceedings  Before  the  Commission. 

A  few  months  after  the  passage  of  the  Valuation  Act  the 
Commission,  pursuant  to  the  provisions  thereof,  entered 
upon  an  investigation  known  as  Valuation  Docket  No.  311  to 
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ascertain  the  value  of  the  property  owned  or  used  by  the 
Carrier  as  of  June  30, 1915.  On  or  about  December  2, 1922 
the  Commission,  having  completed  its  investigation,  pub¬ 
lished  and  served  upon  the  Carrier  a  copy  of  its  tentative 
valuation.  In  the  tentative  valuation  the  Commission 
failed  to  ascertain  and  report  the  value  of  the  Carrier’s  in¬ 
terest  in  its  passenger  terminals  and  the  approaches 
thereto  in  New  York  City  and  in  Boston. 

Within  thirty  days  after  the  service  upon  it  qf  the  tenta¬ 
tive  valuation  the  Carrier  filed  its  protest  against  the  same, 
protesting  among  other  things  against  the  failure  of 
3  the  Commission  to  ascertain  and  report  the  value  of 
its  interest  in  said  terminals  and  approaches.  Hear¬ 
ings  were  held  on  the  protest  before  an  examiner  of  the 
Commission  at  various  times  fixed  by  the  Commission  from 
December  1923  to  September  1925  inclusive.  A  large 
amount  of  testimony  and  documentary  evidence  was  pre¬ 
sented  by  the  Carrier  in  support  of  the  issues  raised  in  its 
protest  including  that  relating  to  the  said  terminals  and 
approaches.  No  evidence  was  offered  by  the  Commission 
or  anyone  else  in  opposition  to  the  Carrier’s  testimony  on 
the  latter  issue.  The  issues  so  raised  were  submitted  to  the 
Commission  on  May  18,  1926.  I 

On  or  about  January  14, 1930  the  Commission  made  pub¬ 
lic  and  served  on  the  Carrier  its  report  and  order  dated 
November  13,  1929  purporting  to  fix  the  final  value  “for 
rate-making  purposes”  of  the  property  of  the  carrier.  This 
report  and  order,  herein  referred  to  as  “the;  final  valua¬ 
tion”,  is  contained  in  the  published  reports  of  the  Commis¬ 
sion  (30  Val.  Rep.  1).  At  page  42  the  Commission  found 
that  “the  value  for  rate-making  purposes  of  the  property 
of  the  carrier  owned  and  used  for  purposes  qf  a  common 
carrier,  including  $4,650,000  for  working  capital,  is  $256,- 
400,000;  for  property  used  but  not  owned,  $120,615,724;  and 
for  property  owned  but  not  used  $3,516,650.”!  The  detail 
of  these  figures  is  given  in  the  report  and  order  and  shows 
that  nothing  was  included  for  the  property,  rights  or  in¬ 
terests  of  the  Carrier  in  the  New  York  and  Boston  termi¬ 
nals  and  approaches.  On  the  contrary  the  report  expressly 
states  that  they  are  not  entitled  to  valuation.  A  copy  of  the 
report  and  order  is  hereto  attached,  made  a  part  hereof  and 
marked  Exhibit  1,  the  portions  of  the  report  relating  to  the 
New  York  and  Boston  terminals  appearing  at  pages  31  to 
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37  inclusive.  At  page  90  of  the  report  the  Commis- 

4  sion  incorporated  therein  by  reference,  as  part  of  the 
report,  Appendix  3,  Texas  Midland  Railroad ,  75  In¬ 
terstate  Commerce  Eeports  1,  108  “for  a  statement  of  the 
methods  employed’ ’  in  making  the  valuation.  A  copy  of 
that  part  of  said  Appendix  entitled  “To  Whom  Carrier 
Property  is  Inventoried”  together  with  an  explanatory  ex¬ 
tract  from  the  decision  referred  to  entitled  “Property  Used 
but  not  Owned”  is  hereto  attached,  made  part  hereof,  and 
marked  Exhibit  2. 

The  Carrier  made  due  application  to  the  Commission  by 
petition  praying  that  the  proceeding  be  reopened  for  re¬ 
argument,  reconsideration  and  rehearing  upon  and  in  re¬ 
spect  of  the  following  matters  contained  in  the  petition : 

1.  The  failure  of  the  Commission  to  assign  any  value  for 
the  rights  of  the  Carrier  to  use  the  Grand  Central  Ter¬ 
minal  and  the  approaches  thereto ; 

2.  The  failure  of  the  Commission  to  assign  any  value  for 
the  rights  of  the  Carrier  to  use  the  property  of  The  Boston 
Terminal  Company;  and 

3.  The  action  of  the  Commission  in  valuing  the  property 
“for  rate-making  purposes.” 

A  copy  of  the  application  is  hereto  attached,  made  part 
hereof,  and  marked  Exhibit  3.  At  a  General  Session  of  the 
Commission  held  on  May  5,  1930  the  petition  was  denied 
without  opinion. 

m. 

The  Property  in  Issue. 

The  main  passenger  line  of  the  Carrier  extends  from  the 
heart  of  New  York  City  at  the  Grand  Central  Terminal  to 
the  heart  of  Boston  at  the  South  Station.  It  constitutes 
one  of  the  most  important  and  intensively  used  passenger 
routes  in  the  country.  The  property  in  this  route  and  the 
right  to  operate  it  are  immensely  valuable.  The  Carrier 
engages  in  a  general  passenger  carrying  business, 

5  and  has  held  itself  out  by  tariffs  regularly  filed  with 
the  Commission,  by  schedules  of  service  regularly 

published,  and  otherwise  to  carry  passengers  to  and  from 
these  terminals.  It  is  under  legal  obligation  to  render 
this  service.  It  annually  serves  a  vast  number  of  passen- 
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gers  at  these  terminals.  The  service  it  renders  is  neces¬ 
sary  to  the  general  transportation  business  of  the  country, 
and  is  a  great  convenience  to  the  traveling  public.  The 
Carrier’s  service  performed  through  these  terminals  is 
rendered  at  a  profit.  Their  use  is  vital  to  the  successful 
operation  of  other  portions  of  the  system.  If  the  Carrier 
could  not  run  its  trains  into  and  out  of  the  Grand  Central 
Terminal  but  had  to  stop  them  at  Woodlawn  Junction,  12 
miles  north  of  42nd  Street,  the  value  of  its  property  and 
its  right  to  operate  it  would  be  tremendously  diminished. 
The  same  is  true  to  a  lesser  degree  in  respect  of  the  South 
Station  and  its  approaches  in  Boston. 

The  Carrier’s  property  rights  in,  and  its  rights  to  run 
its  trains  into  and  out  of  these  two  terminals  are  absolute 
and  perpetual.  From  the  point  of  view  of  the  carrier’s 
railway  property,  whether  considered  merely  as  a  piece  of 
physical  property  or  as  a  going  transportation  system, 
these  rights  are  of  very  great  and  readily  ascertainable 
value. 

The  terminal  property  and  approaches  in  New  York, 
which  are  in  issue,  consist  of  the  Grand  Central  Terminal, 
facing  on  42nd  Street  in  New  York  City,  the  tracks  running 
into  the  Grand  Central  Terminal  southward  from  Wood- 
lawn  Junction,  New  York,  a  distance  of  approximately 
twelve  miles,  a  portion  of  the  coach  yard  at  Mott  Haven 
and  the  electrical  generation  and  transmission  system. 
This  property  is  used  jointly  by  the  Carrier  ahd  The  New 
York  Central  Bailroad  Company.  The  record  made 
6  before  the  Commission  shows  the  proportion  of  use 
made  of  the  several  parts  of  this  property  by  the 
Carrier  as  of  the  valuation  date  and  the  values  which  its 
witnesses  placed  upon  its  property  rights  in,  or  its  right  to 
the  use  of,  each  such  part  thereof.  The  figures  are  as  fol¬ 
lows: 


Per  cent 

Description  of  property. 

of  use. 

Value. 

Grand  Central  Terminal  . 

..  41.93 

$39,664,068 

Fifty-ninth  Street  to  Mott  Haven  . 

..  41.93 

8,820,835 

Mott  Haven  to  Woodlawn . 

..  62.95 

4,849,762 

Mott  Haven  Yard . 

..  43.74 

1,276,279 

Distribution  system  . 

..  24.00 

879,587 

Total  . 

$55,490,531 
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Testimony  showing  the  basis  and  derivation  of  these  fig¬ 
ures  was  presented  by  the  carrier  in  the  course  of  the  hear¬ 
ings  upon  the  protest.  No  evidence  was  presented  by  the 
commission  or  any  other  party  in  opposition  thereto. 

The  terminal  property  and  approaches  in  Boston  con¬ 
sists  of  the  South  Station  in  the  city  proper  and  the  tracks 
leading  into  it  from  a  distance  of  something  under  one 
mile.  It  belongs  to  The  Boston  Terminal  Company  and  is 
jointly  used  by  the  Carrier  and  The  New  York  Central 
Railroad  Company  as  lessee  of  the  railroad  of  Boston  & 
Albany  Railroad  Company.  The  record  shows  that  the 
proportion  of  use  made  of  this  property  by  the  Carrier  as 
of  valuation  date  was  75%  and  that  the  value  claimed  by 
the  Carrier  for  its  proportionate  use  was  $17,802,000.  No 
evidence  was  presented  in  opposition  thereto  by  the  Com¬ 
mission  or  by  any  other  party. 

IV. 

The  Duty  of  the  Commission. 

The  Commission  was,  and  is,  under  a  statutory  duty  to 
value  this  property,  and  to  report  the  value  thereof, 
7  on  a  basis  susceptible  of  use  for  any  purpose  author¬ 
ized  by  the  Interstate  Commerce  Act.  Subdivision 
(a)  of  Section  19  (a)  of  the  Act  provides: 

“That  the  Commission  shall,  as  hereinafter  provided, 
investigate,  ascertain,  and  report  the  value  of  all  the  prop¬ 
erty  owned  or  used  by  every  common  carrier  subject  to  the 
provisions  of  this  Act.  *  *  *” 

Subdivision  (b)  (First)  directs  the  Commission  to  ascer¬ 
tain  and  report  in  detail  as  to  each  piece  of  property,  other 
than  land,  owned  or  used  by  said  common  carrier  for  car¬ 
rier  purposes,  “the  original  cost  to  date,  the  cost  of  repro¬ 
duction  new,  the  cost  of  reproduction  less  depreciation” 
and  an  analysis  of  the  methods  by  which  the  costs  were  ob¬ 
tained.  It  then  continues: 

“The  Commission  shall  in  like  manner  ascertain  and  re¬ 
port  separately  other  values,  and  elements  of  value,  if  any, 
of  the  property  of  such  common  carrier.” 

with  an  analysis  of  methods  of  valuation  employed.  Sub¬ 
division  (b)  (Second)  directs  the  Commission  to  state  the 
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original  cost  of  all  lands,  rights  of  way  and  terminals 
owned  or  used  for  the  purposes  of  a  common  parrier  and 
“the  present  value  of  the  same.”  Subdivision  (b) 
(Third)  directs  a  like  report  as  to  the  original  cost  and 
“present  value”  of  property  held  for  other  purposes. 
Subdivision  (c)  requires  the  investigation  to  j  show  “the 
value  of  the  property  of  every  common  carrier’!  as  a  whole 
and  separately  by  states.  Subdivision  (i)  makes  the  final 
valuation  prima  facie  evidence  “of  the  value  of  the  prop¬ 
erty”  in  all  proceedings  under  the  Act  and  in  all  judicial 
proceedings  for  its  enforcement  or  to  enjoin,  set  aside,  an¬ 
nul  or  suspend  orders  of  the  Commission.  Thb  foregoing 
provisions  of  the  Act  imposed  on  the  Commission  the  duty 
of  investigating,  ascertaining  and  reporting  thb  actual  fair 
value  of  the  Carrier’s  property.  Neither  expressly  nor 
by  implication  was  it  to  be  any  special  or  different 
8  value  from  that  recognized  and  used  in  commercial 
transactions.  The  property  to  be  valubd  included 
that  held  for  other  than  common  carrier  purposes  yet  the 
Act  directs  the  valuation  of  both  kinds  of  property  in  the 
same  terms  and  without  distinction  as  to  methqd  or  result. 
The  Commission  was  required  to  report  the  ‘‘value”  of 
the  property  without  qualification.  It  was  not  authorized 
to  report  a  value  for  any  particular  purpose! or  for  any 
limited  use.  The  several  proceedings  under  !  the  Act  in 
which  the  final  valuation  will  be  prima  facie  evidence,  to 
'which  more  particular  reference  is  hereinafter  inade,  differ 
from  each  other  in  such  essential  respects  that  no  valua¬ 
tion  other  than  at  the  actual  fair  value  of  the  property 
could  be  used. 

v.  ! 

i 

i 

The  Final  Valuation. 

i 

The  Commission  has  arbitrarily  refused  to  find  a  value 
for  what  are  admitted  in  its  report  to  be  valuable  rights  of 
the  Carrier. 

The  Carrier  contends  that  its  right  to  thei  use  of  the 
tracks  from  Woodlawn  Junction  to  Grand  Central  Termi¬ 
nal  under  the  agreements  and  legislation  hereinafter  de¬ 
scribed  in  subdivision  A  of  paragraph  VII  hereof  is  a  per¬ 
petual  easement  in  the  railroad  of  the  New  York  and  Har¬ 
lem  Railroad  Company  now  leased  to  the  New  York  Cen- 
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tral  which  is  prior  and  superior  to  said  leasehold  of  the 
New  York  Central  and  therefore  a  property  interest  owned 
and  used  by  the  Carrier.  It  contends  that  its  right  in  per¬ 
petuity  to  the  joint  use  with  The  New  York  Central  of  the 
Grand  Central  Terminal  itself  under  said  agreements  and 
legislation  and  the  additional  agreements  hereinafter  de¬ 
scribed  in  subdivision  B  of  said  paragraph  is  an  un- 
9  divided  property  interest  therein  owned  and  used 
by  the  carrier.  It  contends  that  its  right  to  the  joint 
use  with  the  New  York  Central  of  The  Boston  Terminal 
Company’s  property  under  the  legislation  hereinafter  de¬ 
scribed  in  subdivision  C  of  said  paragraph  is  a  property 
interest  therein  owned  and  used  by  the  Carrier.  Each  of 
these  contentions  was  duly  incorporated  into  the  Carrier’s 
protest  of  the  tentative  valuation  and  is  discussed  in  the 
final  valuation  under  the  headings  ‘ 4  Terminal  Property  at 
New  York  City”  and  “The  Boston  Terminal  Company.” 

*  The  Commission  has  not  undertaken  to  determine  whether 
these  rights  are  property  interests  as  contended  by  the 
Carrier.  It  has  not  valued  the  property  as  owned  and 
used,  nor  has  it  valued  the  property  as  used  but  not  owned, 
nor  has  it  valued  the  right  to  use  the  property.  It  has  de¬ 
cided  only  that  in  ascertaining  the  value  of  the  property 
owned  or  used  by  the  Carrier  “for  rate-making  purposes” 
no  specific  value  should  be  reported  for  these  rights.  As 
to  the  use  of  the  tracks  from  Woodlawn  to  the  Grand  Cen¬ 
tral  Terminal  the  Commission  reports : 

“In  our  finding  of  value  of  the  property  owned  or  used 
in  common  carrier  service  for  rate-making  purposes,  we 
are  of  the  opinion  that  no  specific  sum  should  be  found  for 
the  carrier’s  right  to  use  these  tracks.  It  is  therefore  not 
necessary  for  us  to  determine  whether  the  right  of  use  in 
the  carrier  is  best  defined  by  reference  to  it  as  a  license  to 
use,  an  easement  or  a  trackage  right.  We  do  recognize  that 
the  advantages  to  the  carrier  of  these  rights  are  valuable 
and  essential  to  the  operation  of  its  property  as  a  whole. 
Nevertheless,  for  the  purpose  of  finding  a  rate  base,  it  is 
distinguished  only  by  its  magnitude  from  the  many  other 
similar  rights  of  carriers  to  the  joint  use  of  property 
wholly  owned  by  other  carriers.” 
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As  to  the  joint  use  of  the  Grand  Central  Terminal  it  re- 

i 

ports : 

“The  right  to  use  these  extensive  terminal  facilities  is  a 
commercially  valuable  contract  right  owned  by  ithe  carrier, 
and  this  joint  use  thereof  is  also  a  valuable  asset  to  the 
owning  company.  But  for  the  purpose  of  ascertaining  the 
value,  for  rate-making  purposes,  of  the  carrier’s  property 
owned  or  used  in  common  carrier  service,  no  specific  value 
will  be  reported  for  the  right  of  the  carrier  to  the 
10  use  of  this  property.” 

| 

As  to  the  joint  use  of  The  Boston  Terminal  Com¬ 
pany  property  it  approves  the  omission  from  the  tentative 
valuation  of  a  value  “for  the  carrier’s  right! to  use  this 
terminal”  as  being  in  accord  with  its  finding  in  respect  of 
the  joint  use  of  the  Grand  Central  Terminal  property. 


“Value  for  Rate-Making  Purposes.’! 

The  Commission  was  without  authority  to  report  a  value 
“for  rate-making  purposes”  or  for  any  othef  particular 
purpose.  Its  statutory  duty  was  to  ascertain  and  report 
the  actual  fair  value  of  all  property  owned  or  used  by  the 
Carrier.  j 

Subdivision  (2)  of  Section  15  (a)  of  the  Interstate  Com¬ 
merce  Act  provides  that  the  final  valuation  under  Section 
19  (a)  of  the  railway  property  of  any  carrier  held  for  and 
used  in  the  service  of  transportation  shall  be  deemed  by 
the  Commission  to  be  the  value  thereof  for  the,  purpose  of 
determining  the  aggregate  value  of  the  railway  property 
so  held  and  used  by  the  carriers  as  a  whole  or  by  groups  or 
territories  upon  which  they  are  entitled  to  a  |fair  return 
through  reasonable  rates  to  be  established  by  the  Commis¬ 
sion.  It  is  with  special  reference  to  this  particular  one  of 
its  functions,  rate-making,  that  the  Commission  has  re¬ 
fused  to  place  a  value  on  the  Carrier’s  rights  in;  and  rights 
to  the  use  of,  the  tracks  from  Woodlawn  to  Ithe  Grand 
Central  Terminal  and  to  the  joint  use  of  the  Grand  Central 
Terminal  property  and  of  The  Boston  Terminal  Company 
property.  The  Commission  is  concerned  over  what  it 
claims  might  result  in  a  duplication  of  value  in  that  under 


| 

i 
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its  accounting  rules  the  rent  paid  by  the  Carrier  for  these 
rights  of  use  in  chargeable  to  joint  facility  rents  in 

11  determining  the  Carrier’s  “net  railway  operating 
income”  as  defined  in  Subdivision  (1).  In  its  report 

the  Commission  says: 

“The  rent  is  chargeable  to  joint-facility  rents,  which  ac¬ 
count  is  described  as — 

This  account  shall  include  amounts  payable  accrued  as 
rent  for  tracks,  yards,  terminals,  and  other  facilities  owned 
or  controlled  by  other  carriers,  companies  or  individuals, 
and  in  the  joint  use  of  which  the  accounting  company  par¬ 
ticipates.  , 

“This  account  is  taken  into  consideration  when  comput¬ 
ing  the  ‘net  railway  operating  income’  under  section  15a 
of  the  act.  In  this  same  section  it  is  provided  that  the  final 
value  which  we  find  under  section  19a  shall  be  deemed  the 
value  for  the  purpose  of  determining  the  aggregate  value 
of  the  property.  To  report  this  property  for  the  purpose 
of  rate-making  either  as  property  owned  and  used  or  used 
but  not  owned  by  the  carrier  would  result  in  a  duplica¬ 
tion.” 

The  Carrier  denies  that  any  such  duplication  would  result 
if  the  value  of  the  property  were  properly  apportioned  as 
between  the  several  carriers  having  interests  therein,  but 
in  any  eveht  the  Commission  has  no  power  to  disregard  the 
explicit  direction  of  Section  19  (a)  to  ascertain  and  report 
the  value  of  all  the  property  owned  or  used  by  a  carrier  in 
order  to  give  effect  to  its  conception  of  the  proper  rate 
base  under  Section  15(a)  and  defend  its  present  accounting 
rules. 

The  Commission  has  no  discretion  to  exclude  any  part 
of  the  property  owned  or  used  by  a  carrier.  The  purposes 
for  which  the  final  valuation  may  be  used  are  not  confined 
to  rate-making.  Under  subdivision  (6)  of  Section  15  (a) 
itself  one-half  of  the  annual  net  railway  operating  income 
of  a  carrier  in  excess  of  6%  of  the  value  of  the  railway 
property  held  or  used  by  it  in  the  service  of  transportation 
is  recoverable  by  the  Commission  for  the  purpose  of  estab¬ 
lishing  a  general  railroad  contingent  fund  and  the  final 
valuation  under  Section  19  (a)  is  deemed  to  be  the 

12  value  of  such  property.  Under  Subdivision  (6)  (b) 
of  Section  5  the  value  of  properties  sought  to  be 
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consolidated  as  part  of  the  plan  for  the  consdlidation  of 
railway  properties  to  be  adopted  by  the  Commission  is  to 
be  determined  under  Section  19  (a).  Under  Subdivision 
(6)  of  Section  15  in  prescribing  the  division  of 'joint  rates 
the  Commission  is  required  to  give  due  consideration  to  a 
fair  return  upon  the  railway  property  of  the  respective  car¬ 
riers  concerned.  In  the  exercise  of  its  jurisdiction  under 
Subdivision  (2)  of  Section  20  (a)  over  the  issuance  of 
securities  by  a  carrier  the  value  of  its  property  is  an  im¬ 
portant  consideration.  Subdivision  (i)  of  Section  19  (a) 
makes  the  final  valuation  prima  facie  evidence  of  the  value 
of  the  property  in  all  proceedings  under  the  Act  and  in  all 
judicial  proceedings  for  its  enforcement  and  in  all  judicial 
proceedings  to  enjoin,  set  aside,  annul  or  suspend  any 
order  of  the  Commission. 

All  of  these  uses,  other  than  for  rate-making  purposes, 
to  which  the  final  valuation  may  be  put  draw  lin  question 
not  the  value  of  the  property  of  carriers  as  a  whole  or  by 
groups  or  territories,  as  in  the  case  of  rate-making,  but  the 
value  of  the  property  of  the  particular  carrier  lin  order  to 
determine  how  much  of  its  own  excess  income  the  Commis¬ 
sion  may  recapture,  what  it  is  to  receive  in  securities  for 
the  properties  it  turns  into  a  consolidation,  what  shall  be 
its  own  proportion  of  a  joint  rate,  or  to  what  ektent  it  may 
issue  its  own  securities.  For  rate-making  purposes,  in¬ 
volving  a  fair  return  on  the  aggregate  railway  property  as 
between  the  carriers  as  a  whole  and  the  public,  it  may  be 
immaterial  whether  this  Carrier’s  rights  in,  and  right  to 
use,  the  tracks  from  Woodlawn  to  the  Grand  Central  Ter¬ 
minal  and  to  the  joint  use  of  the  Grand  Central  Terminal 
property  and  of  The  Boston  Terminal  Company 
13  property  is  valued  separately  to  this  I  Carrier  or 
whether  these  rights  are  ignored  and  the  whole 
value  of  the  tracks  and  terminal  property  valued,  as  here, 
to  the  New  York  Central,  but  Section  19  (a)  prescribes  the 
ascertainment  and  report  of  a  value  on  the  basis  of  which 
rights  between  this  Carrier  and  other  carriers  are  to  be 
determined.  That  value  must  be  the  actual  fair  value  of 
the  property  and  the  action  of  the  Commission  in  limiting  it 
to  the  value  for  rate-making  purposes  constitutes  an  at¬ 
tempt  to  exercise  legislative  power  not  vested  in  it  by  law. 

For  purposes  of  group  rate-making  the  Commission  has 
recognized  New  England,  which  includes  the  entire  system 
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of  the  Carrier,  as  a  separate  group  from  what  is  known  as 
Trunk  Line  territory,  which  includes  the  New  York  Central. 
Proper  allocation  of  the  value  of  the  jointly  used  New  York 
City  terminal  facilities  as  between  those  two  carriers  is 
therefor  essential  even  for  rate  making. 

VII. 

The  Excluded  Property  Rights. 

The  carrier  contends,  and  hereby  alleges,  that  its  rights 
to  the  use  of  the  tracks  from  Woodlawn  to  the  Grand 
Central  Terminal  and  to  the  joint  use  of  the  Grand  Central 
Terminal  itself  and  of  The  Boston  Terminal  Company  prop¬ 
erty  were,  and  are,  property  interests  owned  and  used  by 
it  for  its  purposes  as  a  common  carrier.  The  Commission 
admits  that  these  rights  are  valuable  and  their  value  should 
have  been  ascertained  and  reported.  Subdivision  (a)  of 
Section  19(a)  directs  the  Commission  to  investigate,  as¬ 
certain  and  report  the  value  of  all  the  property  owned  and 
used  by  the  carrier.  In  performing  this  duty  the  Commis¬ 
sion  is  not  confined  to  a  valuation  of  the  physical  property 
for  Subdivision  (b)  (First)  directs  it  to  “ascertain 
14  and  report  separately  other  values,  and  elements  of 
value,  if  any,  of  the  property  ”  of  such  carrier.  The 
rights  in  question  constituted  an  estate  in  perpetuity  in  the 
tracks  and  terminal  property  and  in  its  report  the  Commis¬ 
sion  recognized  in  terms  that  these  rights  were  an  element 
of  value  of  the  Carrier : 

“We  do  recognize  that  the  advantages  to  the  carrier  of 
these  rights  are  valuable  and  essential  to  the  operation  of 
its  property  as  a  whole.” 

The  Carrier  introduced  in  evidence  before  the  Commis¬ 
sion  pertinent  statutes,  agreements,  leases  and  other  docu¬ 
ments  relating  to  its  rights  in,  and  rights  to  use,  the  tracks 
and  terminal  properties.  No  question  was  raised  as  to 
their  authenticity.  The  carrier  also  introduced  testimony 
relating  to  the  circumstances  surrounding  the  making  of  the 
several  leases  and  agreements.  No  other  testimony  on  the 
subject  was  introduced.  The  evidence  showed  that  the  car¬ 
rier  has  a  perpetual  easement  in  the  railroad  of  the  New 
York  and  Harlem  Railroad  Company  from  Woodlawn  June- 
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tion  to  Forty-third  Street,  where  the  tracks  of  the  railroad 
end,  and  an  undivided  interest  in  the  Grand  Central  Termi¬ 
nal  under  a  perpetual  lease  from  the  New  York  ahd  Harlem 
and  The  New  York  Central  Railroad  Companies  and  an 
undivided  interest  in  the  property  of  the  Bostoik  Terminal 
Company  under  the  charter  of  that  corporation  which  is 
likewise  perpetual. 

A.  The  Title  of  the  Carrier  in  the  Tracks  from  Woodlawn 

to  Forty-third  Street. 

•  I 

The  New  York  and  Harlem  Railroad  Company  was  in¬ 
corporated  by  act  of  the  Legislature  of  New  Yotfk  on  April 
25,  1831  with  power  to  construct  and  operate  a  failroad  on 
Manhattan  Island.  The  Legislature  reserved  the  power  to 
alter,  amend,  modify  or  repeal  the  act.  Between  1831  and 
1844  the  New  York  and  Harlem  under  that  and  Subsequent 
legislative  authority  extending  its  franchise  w;as  opened 
for  public  use  from  White  Plains  into  New  York 
15  City. 

The  New  York  and  New  Haven  Railroad  Company 
was  incorporated  by  act  of  the  Legislature  of  Connecticut 
on  June  7,  1844  with  power  to  construct  a  railjroad  from 
New  Haven,  Connecticut,  to  the  New  York  state  line.  It 
then  applied  to  the  Legislature  of  the  State  of  |New  York 
for  power  to  construct  its  railroad  from  the  state  line  into 
New  York  City,  but  the  charter  was  not  granted.  I  On  Janu¬ 
ary  10,  1846  the  New  York  and  Harlem  and  an  associa¬ 
tion  of  persons  representing  the  New  York  and  New  Haven 
entered  into  a  written  agreement  providing  that  both  par¬ 
ties  should  use  their  best  efforts  to  obtain  the  passage  of 
an  act  by  the  Legislature  of  New  York  granting  a  charter 
to  the  New  York  and  New  Haven  to  extend  its  railroad  into 
New  York  to  connect  with  the  railroad  of  the  New  York  and 
Harlem  at  William’s  Bridge,  Westchester,  and  the  agree¬ 
ment  provided  that  when  the  New  York  and  New  Haven 
should  have  completed  its  road  from  William’s  Bridge 
to  Byram  River,  the  state  line,  it  should  have  the  right  to 
run  its  cars  and  engines  over  the  railroad  of  the  New  York 
and  Harlem  into  New  York  City.  The  actual  point  of  con¬ 
nection  was  Woodlawn  Junction,  just  north  of  I  William’s 
Bridge.  On  January  22, 1846  this  agreement  was  embodied 
in  a  contract  which  was  to  continue  in  force  during  the 
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term  of  their  respective  charters  and  any  renewals  thereof. 
On  May  11,  1846  the  Legislature  of  New  York  authorized 
the  New  York  and  New  Haven  to  extend  its  railroad  from 
the  state  line  and  to  connect  with  the  railroad  of  the  New 
York  and  Harlem  at  William’s  Bridge'and  in  the  same  year 
the  Legislature  of  Connecticut  authorized  the  New  York 
and  New  Haven  to  accept  the  franchise. 

As  a  result  of  differences  of  opinion  between  the  parties 
about  the  contract  of  January  22,  1846  a  new  contract  be¬ 
tween  the  New  York  and  New  Haven  and  the  New 
16  York  and  Harlem  was  entered  into  on  March  17, 
1848.  This  contract  provided  that  it  should  take 
the  place  of  the  contract  of  January  22,  1846  and  granted 
to  the  New  York  and  New  Haven  the  following  rights: 

4 ‘Fourth.  It  is  mutually  understood  and  agreed  that 
when  and  as  soon  as  the  New  York  and  New  Haven  Railroad 
Company  shall  have  completed  their  road  from  the  point 
of  junction  by  Byram  River,  they  shall  have  the  right  to 
run  their  trains,  engines,  and  cars  for  the  transportation 
of  passengers,  mails,  expresses,  freight,  etc.,  over  the  track 
or  tracks  of  the  road  of  the  New  York  and  Harlem  Rail¬ 
road  Company  from  the  point  of  junction  aforesaid  to  and 
into  the  city  of  New  York,  and  as  far  over  the  same  in  the 
said  city  as  the  said  Company’s  road  shall  extend,  not  how¬ 
ever  below  the  intersection  of  said  railroad  and  Pearl 
Street  in  said  city, — the  said  New  York  and  New  Haven 
Company  furnishing  their  own  haulage.” 

and  these  rights  were  granted  in  perpetuity  because  the 
charter  of  the  New  York  and  New  Haven  from  the  State 
of  Connecticut  was  perpetual  and  the  new  contract  pro¬ 
vided  : 

“Fourteenth.  It  is  mutually  understood  and  agreed  that 
this  Agreement  shall  continue  in  force  and  be  binding  upon 
both  companies  during  the  terms  of  their  charters  respec¬ 
tively  and  for  all  renewals  thereof  but  either  party  may 
terminate  the  covenants  for  compensation  numbers  Six, 
Seven  and  Eight  and  Nine  of  this  Agreement  upon  any 
day  after  the  expiration  of  three  years  from  the  commence¬ 
ment  of  the  use  of  the  road  of  The  New  York  and  Harlem 
Railroad  Company  by  the  New  York  and  New  Haven  Rail¬ 
road  Company  of  which  not  less  than  Twelve  months  no- 
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tice  shall  have  been  given  in  writing  to  the  other.  But  in 
that  event  it  is  mutually  understood  and  agreed  that  the 
two  Companies  shall  and  will  forthwith  on  service  of  said 
notice  proceed  to  arrange  the  terms  of  new  covenants  for 
the  above  purposes  and  if  they  cannot  agree  upon  the 
terms  of  said  new  covenants  then  the  matters  or  points  in 
disagreement  shall  be  submitted  to  arbitrators  ifi  the  usual 
mode  whose  award  shall  be  binding  upon  the  parties  and 
be  embodied  in  the  said  new  covenants  for  the  ejisuing  five 
years  and  at  the  end  of  each  succeeding  five  years  new 
covenants  in  regard  to  compensation  shall  be  made  in  like 
manner  upon  like  notice  being  given  by  either  party.” 

On  March  29,  1848  the  Legislature  of  the  Starte  of  New 
York  amended  the  charter  of  the  New  York  and  Harlem  in 
the  following  language: 

i 

“The  New  York  and  New  Haven  railroad  company  is 
hereby  authorized  to  enter  upon  and  run  theif  cars  and 
engines  for  passengers,  freights,  mails,  expresses  and  other 
business,  over  the  road  of  the  New  York  apd  Harlem 
railroad  company,  from  the  point  of  junction  of  the  roads 
of  said  companies  at  or  near  William’s  Bridge,  in  the 
county  of  Westchester,  to  the  City  of  New  York,!  and  as  far 
into  the  said  city  as  the  said  Harlem  railroad  may  extend, 
upon  such  terms  and  to  such  point  as  has  been  or 
17  may  hereafter  be  agreed  upon  by  and  between  said 
companies ;  a  copy  of  such  agreement  or  agreements 
to  be  duly  authenticated  and  filed  in  the  office  of  the  secre¬ 
tary  of  state  of  this  state ;  and  to  take,  transport,  and  con¬ 
vey  persons  and  property  upon  the  said  Harlenk  Railroad, 
by  the  power  and  force  of  steam  or  animals  or  any  me¬ 
chanical  power  or  combination  of  the  same.” 

Pursuant  to  the  terms  of  this  statute  the  agreement  be¬ 
tween  the  two  companies  was  duly  authenticated  and  filed 
in  the  office  of  the  Secretary  of  State  as  required  by  the 
statute.  This  agreement  was  thus  virtually  incorporated 
by  reference  into  the  act  of  the  Legislature. 

The  New  York  and  New  Haven  operated  its  trains  under 
the  new  contract  to  Canal  Street,  New  York  City,  at  which 
point  to  established  its  terminal.  In  1857  its  terminal  was 
moved  to  Twenty-seventh  Street  and  Fourth  Avenue  and 
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in  1872  to  Forty-second  Street,  the  present  site  of  the 
Grand  Central  Terminal. 

On  August  6,  1872  the  New  York  and  New  Haven  was 
consolidated  with  the  Hartford  and  New  Haven  Eailroad 
Company  under  the  name  The  New  York,  New  Haven  & 
Hartford  Railroad  Company  which  succeeded  to  all  the 
rights  and  obligations  of  the  consolidating  companies.  On 
April  1,  1873  the  New  York  and  Harlem  leased  its  railroad 
to  the  New  York  Central  and  Hudson  River  Railroad  Com¬ 
pany,  now  the  New  York  Central  Railroad  Company,  for 
a  term  of  401  years  under  an  indenture  providing : 

“First.  The  said  party  of  the  first  part  hereby  demises 
and  leases  unto  the  said  party  of  the  second  part,  its  suc¬ 
cessors  and  assigns,  the  said  railroad  of  the  said  party  of 
the  first  part,  extending  from  Forty-second  Street,  in  the 
City  of  New  York,  to  Chatham  Four  Corners,  as  aforesaid; 

subject,  however,  to  the  provisions  of  a  certain 
contract  with  The  New  York  and  New  Haven  Railroad 
Company,  hereinafter  mentioned ; 

“Ninth.  The  said  party  of  the  first  part  having,  under 
date  of  March  17,  1848,  entered  into  an  agreement  and 
contract  of  transportation  with  The  New  York  and  New 
Haven  Railroad  Company,  by  which  that  company  ac¬ 
quired,  upon  the  conditions  therein  named,  certain  rights 
upon  and  to  use  the  tracks  and  certain  of  the  property  and 
premises  of  the  said  party  of  the  first  part — which  said 
contract,  as  modified,  from  time  to  time,  under  the  provi¬ 
sions  thereof  has  been  succeeded  to  by  the  New  York, 
18  New  Haven  and  Hartford  Railroad  Company — it  is 
covenanted  and  agreed  by  the  said  party  of  the  first 
part  that  it  will,  and  it  does  hereby  specifically  assign  and 
transfer  the  said  contract  to  the  said  party  of  the  second 
part,  with  all  the  reservations,  rents,  revenues,  uses,  bene¬ 
fits  and  profits  to  be  derived  or  received  from  or  under  it. 

“But  it  is  expressly  covenanted  and  agreed  by  the  said 
party  of  the  first  part,  that  so  far  as  the  provisions  of  the 
said  contract  grants  to  the  said  The  New  York  and  New 
Haven  (now  The  New  York,  New  Haven  and  Hartford) 
Railroad  Company  any  rights  upon,  or  to  use  the  track  or 
appurtenances  of  the  railroad  of  the  said  party  of  the  first 
part  operated  by  horse-power  aforesaid,  all  covenants  and 
agreements  in  relation  thereto  shall  continue  to  be  kept  and 
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performed,  as  heretofore,  by  it  the  said  party  of  the  first 
part,  as  one  of  the  general  considerations  of  this  contract. 

4  4  And  the  said  party  of  the  second  part  covenants  and 
agrees  that  it  will  carry  out,  fulfill  and  perforin  each  and1 
every  of  the  conditions  in  said  contract  with  the  said  The 
New  York  and  New  Haven  Railroad  Company,  imposed 
upon  the  said  party  of  the  first  part,  so  far  as  they  relate  to 
or  are  connected  with  the  railroad  or  property  that  is 
hereby  demised,  or  that  are  therein,  in  that  respect,  agreed 
by  the  said  party  of  the  first  part  to  be  kept,  fulfilled  or  per¬ 
formed.’ ’ 

B.  The  Title  of  the  Carrier  in  That  Part  of  the  Grand  Cen¬ 
tral  Terminal  Property  not  Covered  by  the  Contract  and 
Statute  of  1848. 

I 

On  November  1,  1872  the  New  York  Central  and  Hudson 
River  Railroad  Company  and  the  New  York  and  Harlem 
Railroad  Company  and  the  New  York  and  N|ew  Haven 
Railroad  Company  entered  into  a  tripartite  lease  whereby 
the  New  York  and  Harlem  as  owner  of  the  property  was  to 
construct  the  original  Grand  Central  Depot  at  F^rty-second 
Street  and  lease  it  to  the  New  York  Central  and  the  New 
York  and  New  Haven  for  the  joint  use  and  occupation  of  all 
three  companies.  The  rights  of  the  New  York  and  New 
Haven  w’ere  to  continue  during  the  term  of  its  charter, 
which  under  the  laws  of  Connecticut  was  perpetual.  The 
New  York  and  New  Haven  was  consolidated  into  The  New 
York,  New  Haven  and  Hartford  Railroad  Company  on 
August  6, 1872  and  the  latter  thereupon  succeeded  to  all  of 
its  rights  and  obligations. 

On  April  1, 1873  the  New  York  and  Harlem  leased 
19  its  railroad  to  the  New  York  Central  for  401  years. 

The  lease  preserved  the  rights  of  the  New  York, 
New  Haven  &  Hartford  under  the  tripartite  agreement  in 
the  following  language : 

“  Tenth.  The  said  party  of  the  first  part  having,  under 
date  of  November  1st,  1872,  entered  into  a  lease  (commonly 
called  the  ‘Tripartite  Lease’)  with  The  New  York,  New 
Haven  and  Hartford  Railroad  Company  and  The  New  York 
Central  and  Hudson  River  Railroad  Company:  (the  said 
party  of  the  second  part),  leasing  to  the  said  companies  re- 
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spectively,  certain  parts  of  the  depot  of  the  said  party  of 
the  first  part,  situate  on  Forty-second  street  and  Fourth 
avenue,  in  the  city  of  New  York,  and  commonly  known  as 
the  ‘Grand  Central  Depot’,  together  with  certain  uses  of 
grounds,  tracks,  buildings  and  appurtenances  connected 
with  the  said  Depot  and  the  other  premises  of  the  said  party 
of  the  first  part,  as  will  by  reference  to  the  said  lease  more 
fully  appear,  the  said  party  of  the  first  part  covenants  and 
agrees  that  it  will,  and  it  does,  hereby  specifically,  assign 
and  transfer  to  the  said  party  of  the  second  part  the  said 
‘Tripartite  Lease’,  and  all  the  reservations,  rents,  revenues, 
uses,  benefits  and  profits  to  be  derived  therefrom  or  there¬ 
under. 

“And  the  said  party  of  the  second  part  covenants  and 
agrees  that  it  will  carry  out,  fulfill  and  perform  each  and 
every  of  the  conditions  and  obligations  therein  imposed 
upon  the  said  party  of  the  first  part,  or  by  it  agreed  to  be 
fulfilled  and  performed.” 

Upon  the  construction  of  the  present  Grand  Central  Ter¬ 
minal  the  New  York  and  Harlem,  the  New  York  Central  and 
the  New  York,  New  Haven  &  Hartford  entered  into  an 
agreement  dated  July  24,  1907.  This  agreement  recited 
that 

“Whereas,  the  trains  of  the  New  Haven  Company  enter 
the  City  of  New  York  upon  and  over  the  tracks  of  the  Harlem 
Company,  under  and  pursuant  to  a  certain  contract,  dated 
the  17th  day  of  March,  1848,  made  by  and  between  the 
Harlem  Company  and  the  New  York  and  New  Haven  Rail¬ 
road  Company  (the  predecessor  of  the  New  Haven  Com¬ 
pany)  ;  and 

“Whereas,  the  Central  Company  is  the  lessee  of  the  entire 
steam  railroad  property  of  the  Harlem  Company,  including 
the  Grand  Central  Depot,  in  the  City  of  New  York,  under 
a  lease  dated  the  first  day  of  April,  1873,  for  a  term  which 
will  expire  on  the  first  day  of  April,  2274,  subject  to  the 
provisions  of  said  contract  of  March  17th,  1848;  and 

“Whereas,  the  Central  Company  (for  itself  and  the  Har¬ 
lem  Company)  and  the  New  Haven  Company  now  use  the 
said  Grand  Central  Depot,  under  the  provisions  of  a  cer¬ 
tain  agreement  known  as  the  ‘Tripartite  Lease,’  dated  the 
first  day  of  November,  1872,  as  modified  by  four  agreements 
supplemental  thereto,  dated,  respectively,  the  31st  day  of 
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December,  1885,  the  14th  day  of  July,  1897,  and  the  17th  day 
of  August,  1898,  and  the  23d  day  of  March,  1899,  all 
20  made  by  and  between  the  parties  hereto ;  and 

“Whereas,  in  and  by  the  said  lease  datgd  the  first 
day  of  April,  1873,  the  Harlem  Company  duly  assigned  and 
transferred  to  the  Central  Company  the  said  contract  dated 
March  17,  1848,  and  the  said  ‘  Tripartite  Lease’!  dated  No¬ 
vember  1,  1872 ;  and 

“Whereas,  in  order  to  provide  facilities  for  the  proper 
management  and  conduct  of  the  business  of  the  Central 
Company  (for  itself  and  as  such  assignee  and  lessee  of 
the  Harlem  Company)  and  of  the  New  Haven;  Company, 
and  in  order  to  carry  out  the  provisions  of  Chapter  425  of 
the  Laws  of  1903  of  the  State  of  New  York  (copy  of  said 
act  and  of  the  act  amendatory  thereof  being  ! hereto  an¬ 
nexed)  it  is  necessary  to  make  certain  additions  and 
changes  in  and  about  the  Grand  Central  Depot!  the  yards 
and  tracks  connected  therewith,  and  in  and  in!  respect  to 
certain  streets  and  avenues  in  the  vicinity  thereof ; 

“Now,  therefore,  *  *  * 

“3.  The  Central  Company,  acting  for  itself  and  the 
Harlem  Company,  as  hereinafter  authorized,  in  considera¬ 
tion  of  the  rents  hereinafter  reserved  to  be  paid  by  the 
New  Haven  Company,  and  in  consideration  of  the  cove¬ 
nants  on  the  part  of  the  New  Haven  Company  hereinafter 
contained,  hath  demised,  let  and  leased,  and  by  these  pres¬ 
ents  doth  demise,  let  and  lease  unto  the  New  Haven  Com¬ 
pany,  during  the  term  of  the  New  Haven  Company’s  char¬ 
ter  and  all  renewals  thereof,  including  the  charter  of  any 
company  which  shall  operate  the  present  railroad  of  the 
said  New  Haven  Company,  the  use,  in  common  with  the 
Central  Company,  subject  to  all  the  provisions  of  this  agree¬ 
ment,  of  the  said  Railroad  Terminal  for  the  accommodation 
of  the  traffic  of  the  New  Haven  Company,  other  than 
freight  traffic,  provided,  however,  that  the  New  Haven 
Company’s  right  to  the  use  thereof  shall  in  no  event  exceed 
fifty  (50)  per  centum  of  the  maximum  capacity  of  said 
Railroad  Terminal,  or  of  any  part  thereof.’ ’ 

l 

and  “as  compensation  for  the  premises  hereby  demised” 
the  New  York,  New  Haven  &  Hartford  was  to  pay  interest 
at  4%%  per  annum  on  the  cost  of  construction  &nd  further 
“as  compensation  for  said  demised  premises,  and  in  con- 


i 

i 


20  X.  Y.,  X.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 

sideration  hereof  ”,  a  proportion  of  the  annual  expenditures 
for  maintenance  and  operation. 

“The  method  of  determining  the  proportion  of  the  use 
of  said  Railroad  Terminal,  or  of  any  part  thereof,  to  which 
each  company  shall  be  entitled  and  the  proportions  of  the 
aforesaid  payments  so  to  be  made  by  the  New  Haven  Com¬ 
pany  shall  be  by  ascertaining  for  the  month,  quarter  or 
year  in  question  the  proportion  which  the  use  of  the  Rail¬ 
road  Terminal  by  the  New  Haven  Company  bears  to  the 
entire  use  thereof,  use  to  be  based  upon  "the  number  of 
cars  and  locomotives,  excepting  those  performing  Railroad 
Terminal  service,  entering  the  said  Railroad  Terminal.” 

21  On  November  10,  1913  a  supplemental  agreement  be¬ 
tween  the  same  three  companies  provided  for  the 

construction  and  management  of  other  buildings  on  the 
terminal  property  by  joint  action  of  the  New  York,  New 
Haven  &  Hartford  and  the  New  York  Central. 

C.  The  Title  of  the  Carrier  in  the  Boston  Terminal 

Company  Property. 

On  June  9,  1896,  The  Boston  Terminal  Company  was 
incorporated  by  act  of  the  Legislature  of  Massachusetts 

“to  construct  and  maintain  a  union  passenger  station  in 
the  southerly  part  of  the  city  of  Boston,  and  to  provide  and 
operate  adequate  terminal  facilities  for  the  several  railroad 
companies  hereinafter  authorized  to  hold  the  stock  of  said 
terminal  company,  and  for  the  accommodiation  of  the  pub¬ 
lic  in  connection  therewith.” 

The  capital  stock  of  the  corporation  was  fixed  at  $500,000 
and  the  Boston  &  Albany  Railroad  Company,  the  New 
England  Railroad  Company,  the  Boston  &  Providence  Rail¬ 
road  Corporation,  the  Old  Colony  Railroad  Company  and 
The  New  York,  New  Haven  &  Hartford  Railroad  Com¬ 
pany  were1  each  empowered  to  subscribe  for  and  hold  1/5  of 
such  stock.  The  management  was  vested  in  a  board  of  five 
trustees,  one  to  be  appointed  by  each  of  the  railroad  com¬ 
panies  above  named  from  its  board  of  directors.  The  ter¬ 
minal  company  was  authorized  to  raise  money  by  issuing 
bonds  secured  by  mortgages  or  pledges  of  its  property.  In 
case  of  foreclosure  of  any  mortgage,  if  there  should  not  be 
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realized  a  sufficient  amount  to  pay  all  the  outstanding 
bonds  secured  thereby  the  five  railroad  companies  should 
be  liable  to  pay  the  deficiency  with  interest  in  such  propor¬ 
tions  as  may  be  just  and  equitable 

“having  regard  to  the  use  which  they  or  their  lessees  may 
have  respectively  had  of  the  mortgaged  property,  ’ 9 

and  the  Supreme  Judicial  Court  of  Massachusetts  was  given 
jurisdiction  to  determine  such  proportions.  Section  9  of 
the  Act  provided : 


22  “All  said  railroad  companies  upon  the  Completion 
of  said  station  shall  use  the  same,  and  the  terminal 
facilities  provided  by  said  terminal  company  oh  the  land 
hereinabove  authorized  to  be  taken  for  all  of  their  terminal 
passenger  business  in  Boston,  instead  of  the  passenger  ter¬ 
minals  now  used  by  them,  and  the  Supreme  Judicial  Court, 
or  any  Justice  thereof,  shall  have  jurisdiction  ih  equity  to 
enforce  this  provision/’ 


Section  10  of  the  Act  provided  that  the  five  railroad  com¬ 
panies  should  pay  to  the  terminal  company  for  the  use  pro¬ 
vided  for  in  Section  9 


‘ 1  such  amounts  as  may  be  necessary  to  pay  the  expenses  of 
its  corporate  administration  and  of  the  maintenance  and 
operation  of  said  station,  and  of  the  facilities  connected 
therewith  and  owned  by  said  terminal  company,  including 
insurance  and  all  repairs,  all  taxes  and  assessments  which 
may  be  required  to  be  paid  by  said  terminal  company,  the 
interest  upon  its  bonds  or  other  obligations  issued  under 
the  provisions  of  this  act  as  the  same  shall  becoihe  payable, 
and  a  dividend,  not  to  exceed  4%  per  annum  upon  its  cap¬ 
ital  stock.  Each  of  said  railroad  companies  shall  pay  for 
such  use  of  said  station  and  facilities  in  the  proportion  in 
which  it  has  the  use  thereof.” 

i 

and  that  the  proportion  of  use  of  the  several  railroad  com¬ 
panies  should  be  fixed  from  time  to  time  by  agreement  be¬ 
tween  them,  or  in  case  they  fail  to  agree,  by  the  j  Massachu¬ 
setts  Board  of  Railway  Commissioners  and  that  the  pay¬ 
ments  made  by  each  of  the  railroad  companies  j  to  the  ter¬ 
minal  company  under  this  section  “shall  be  deeined  a  part 
of  their  operating  expenses”  and  the  Suprerqe  Judicial 
Court  or  any  justice  thereof  shall  have  jurisdiction  to 
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compel  the  making  of  such  payments.  Section  25  pro¬ 
vided  : 

“The  terminal  company  shall  pay  a  franchise  tax  to  the 
Commonwealth  upon  the  true  market  value  of  its  capital 
stock,  without  any  deduction,  whatever,  but  its  real  estate 
required  by  this  act  to  be  used  by  said  railroad  companies 
shall  be  assessed  to  and  the  taxes  thereon  shall  be  paid  by 
said  railroad  companies,  and  in  the  assessment  of  franchise 
taxes  upon  said  railroad  companies  each  of  them  shall  be 
deemed  to  be  the  owner  of  said  real  estate  in  the  proportion 
in  which  it  then  has  the  use  thereof  under  this  act.  ’  ’ 

Pursuant  to  this  statute  The  Boston  Terminal  Company 
was  incorporated  and  each  of  the  live  railroad  companies 
subscribed  to  Vr>  of  its  capital  stock.  The  New  York,  New 
HaVen  and  Hartford  having  acquired  the  property 
23  of  the  New  England  Railroad  Company  and  being 
lessee  of  the  property  of  the  Boston  and  Providence 
Railroad  Corporation  and  the  Old  Colony  Railroad  Com¬ 
pany,  is  now  with  its  subsidiaries,  owner  of  80%  of  said 
capital  stock  and  The  New  York  Central  Railroad  Com¬ 
pany,  as  lessee  of  the  Boston  &  Albany  Railroad  Company, 
owns  the  balance.  The  proportion  of  use  as  between  the 
New  York,  New  Haven  and  Hartford  and  the  New  York 
Central  as  of  valuation  date  was  75%  by  the  former  and 
25%  by  the  latter. 

Under  the  leases  and  agreements  referred  to  above  the 
Carrier  has  an  estate  in  perpetuity,  the  legal  equivalent  of 
an  estate  in  fee-simple,  in  the  tracks  of  the  New  York  and 
Harlem  Railroad  Company  from  Woodlawn  to  Forty-third 
Street  and  in  the  Grand  Central  Terminal.  Its  right  to 
use  the  tracks  of  the  New  York  and  Harlem  Railroad  Com¬ 
pany  from  Woodlawn  to  Forty-third  Street  is  a  perpetual 
franchise  by  virtue  of  the  authorizing  and  confirmatory 
acts  of  the  Legislatures  of  the  States  of  New  York  and 
Connecticut.  Its  right  to  use  the  property  of  The  Boston 
Terminal  Company  is  a  perpetual  franchise  by  virtue  of 
the  charter  of  that  corporation  from  the  State  of  Massa¬ 
chusetts. 

VIII. 

The  Carrier’s  Remedy. 

The  Interstate  Commerce  Act  provides  the  Carrier  with 
no  remedy  by  appeal  or  writ  of  error  to  review'  the  final 
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valuation.  In  conformity  with  the  requirements  of  Sub¬ 
division  4  of  Section  5  of  the  Interstate  Commerce  Act  the 
Commission  on  December  9,  1929  duly  adopted  and  pub¬ 
lished  its  plan  for  the  consolidation  of  the  railroad  prop¬ 
erties  of  the  country  into  a  limited  number i  of  systems. 
The  participation  of  the  Carrier  in  the  securities  to  be 
issued  upon  such  consolidation  is  limited  in:  certain  re¬ 
spects  to  the  value  of  its  property  and  the  final  val- 
24  uation  thereof  under  Section  19  (a)  will  be  prima 
facie  evidence  of  that  value.  For  that  and  other 
reasons  there  is  a  present  and  imminent  danger  of  use  of 
the  final  valuation  to  the  prejudice  of  the  Carrier’s  inter¬ 
ests.  The  carrier  will  suffer  great  and  irreparable  injury 
by  reason  of  the  action  of  the  Commission  in  excluding 
from  the  final  valuation  a  most  substantial  apd  essential 
part  of  its  property  and  is  without  adequate  remedy  there¬ 
for. 

Wherefore  the  Relator  prays  that  this  honorable  court 
issue  its  peremptory  writ  of  mandamus  comifianding  the 
Respondent  to  investigate,  ascertain  and  repprt  the  true 
value  of  all  the  Carrier’s  property  and  to  include  therein 
the  value  of  the  estates  and  franchises  of  the  Carrier  in 
the  tracks  of  the  New  York  and  Harlem  Railroad  Company 
from  Woodlawn  to  Forty-third  Street  and  in  the  Grand 
Central  Terminal  and  The  Boston  Terminal  Company 
properties  and  for  such  other  and  further  order  or  relief 
as  may  be  necessary  or  proper. 

THE  NEW  YORK,  NEW  HAVEN  j&  HART¬ 
FORD  RAILROAD  COMPANY  and  Other 
Relators 

By  CHOATE,  HALL  &  STEWART,  Boston, , 
HARLEIGH  H.  HARTMAN,  | 

Attorney is. 

JOHN  L.  HALL,  j 

Of  Counsel. 

State  of  Connecticut, 

County  of  New  Haven: 

j 

New  Haven,  June  25,  1930. 

Personally  appeared  E.  G.  Buckland  and  J.  J.  Pellev 
being  respectively  the  chairman  of  the  Board  of  Directors 
and  the  President  of  The  New  York,  New  Haven  and  Hart- 
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ford  Railroad  Company  and  each  of  them  made  oath  that 
he  has  read  the  foregoing  petition  and  that  the  statements 
of  fact  therein  contained  are  true  to  the  best  of  his  knowl¬ 
edge  and  belief. 

Before  me, 

1  MAURICE  K.  DUGAN,  [seal.] 

Notary  Public . 

25  Exhibit  1. 

B-1766. 

Interstate  Commerce  Commission. 

Valuation  Docket  No.  311. 

New  York,  New  Haven  and  Hartford  Railroad 

Company  et  al. 

(Here  follows  diagram  marked  page  26.) 

27  Valuation  Reports ,  Interstate  Commerce  Commission. 

Valuation  Docket  No.  311. 

New  York,  New  Haven  and  Hartford  Railroad  Company 

et  al.1 

Submitted  June  15,  1926.  Decided  November  13,  1929. 

Final  value  for  rate-making  purposes  of  the  property  of 
The  New  York,  New  Haven  and  Hartford  Railroad 
Company,  owned  and  used  for  common-carrier  pur¬ 
poses,  found  to  be  $256,400,000,  as  of  June  30,  1915, 
of  property  used  but  not  owned  $120,615,724,  and  of 
property  owned  but  not  used  $3,516,650. 

Arthur  P.  Russell ,  Arthur  W.  Blackman  and  Charles 
E.  Hughes  for  New  York,  New  Haven  and  Hartford  Rail¬ 
road  Company  and  others. 


1  This  report  also  includes  the  valuations  of  the  properties  of  Old  Colony 
Railroad  Company;  Boston  and  Providence  Railroad  Corporation  (Mass.); 
Boston  and  Providence  Railroad  Corporation  (R.  I.);  Providence.  Warren 
and  Bristol  Railroad  Company;  The  Harlem  River  and  Port  Chester 
Railroad  Company ;  Holyoke  and  Westfield  Railroad  Company ;  Providence 
and  Worcester  Railroad  Company;  Chatham  Railroad  Company;  and  Nor¬ 
wich  and  Worcester  Railroad  Company. 


' '  / 


V  r" 

f'Tt'fe  s&Cs*is'* 
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Ralph  H.  Kimball  for  Western  Union  Telegraph  Com¬ 
pany. 


Report  of  the  Commission. 

By  the  Commission: 

i 

By  our  order  of  October  24, 1922,  entered  in  this  proceed¬ 
ing,  we  completed  the  tentative  valuation  as  c^f  June  30, 
1915,  of  the  property  of  The  New  York,  New  ptaven  and 
Hartford  Railroad  Company,  hereinafter  called  the  carrier. 
Notices  thereof  were  duly  served  upon  the  carrier  and  other 
interested  parties  in  the  manner  and  as  requited  by  law. 
The  carrier  and  its  subsidiary  companies  filed  a  protest 
within  the  statutory  period  and  the  Western  Union  Tele¬ 
graph  Company  intervened.  A  hearing  was  held,  briefs 
were  filed,  and  oral  arguments  heard  upon  the  Issues  pre¬ 
sented  by  the  protest. 

On  date  of  valuation  the  carrier  operated  a  standard- 
gage  railroad  system  situated  in  the  States  of  Connecticut, 
Massachusetts,  Rhode  Island,  and  New  York.  The  operated 
property  consists  of  1,966.225  miles  of  first  main  track, 
1,004.656  miles  of  other  main  tracks,  and  1,430.259  miles 
of  yard  tracks  and  sidings.  Of  these  lines,  the! owned  and 
used  property  consists  of  1,215.067  miles  of  first  main 
track,  577.816  miles  of  other  main  tracks,  and  811.457 
28  miles  of  yard  tracks  and  sidings.  A  detailed  descrip¬ 
tion  of  the  property  of  the  carrier  is  given  in  the 
order  entered  herein. 

i 

i 

i 

I 

Protest  of  the  Carrier.  I 


The  protest  of  the  carrier  is  directed  generally  against 
the  rules,  methods,  and  principals  employed  by  us  in  the 
preparation  of  the  tentative  valuation  and  against  the 
costs  and  values  found  for  certain  specific  property,  or 
our  failure  to  report  findings  of  such  costs  or  vhlues.  The 
general  objections  contained  in  the  protest  are  similar  to 
those  heretofore  considered  and  overruled  in  previously 
decided  cases.  Our  discussion  in  this  report  will  be  limited 
to  those  matters  upon  which  testimony  was  presented  at 
the  hearing. 
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Original  Cost  to  Date  and  Investment  in  Road  and 

Equipment. 

The  carrier  protests  our  omission  from  the  tentative 
valuation  of  a  finding  of  original  cost  to  date  and  our  sub¬ 
stitution  therefor  of  a  report  of  outlay  as  represented  by 
the  costs  chargeable  under  our  accounting  rules  to  invest¬ 
ment  in  road  and  equipment.  It  contends  that  the  amount 
reported  as  outlay  is  incomplete  and  inaccurate  for  the 
reason  that  it  does  not  include  all  the  expenditures  made 
in  constructing  the  properties.  Among  the  items  alleged 
to  have  been  omitted  are  expenditures  the  exact  amounts 
of  which  are  not  ascertainable  from  the  carrier’s  books, 
although  the  fact  that  expenditures  for  the  properties  were 
made  can  be  established  and  the  amounts  estimated;  the 
costs  of  properties  for  which  payments  were  made  out  of 
income;  the  value  of  concessions  and  allowances  made  by 
the  carrier  or  its  predecessor  corporations  in  consideration 
of  aids,  gifts,  grants,  and  donations ;  the  expenditures  made 
in  acquiring  interests  in  corporations  owning  common-car¬ 
rier  facilities;  and  many  other  items  incident  to  the  cost 
of  producing  the  property.  It  contends  that  these  costs 
should  be  reported,  as  they  are  supported  by  sworn  state¬ 
ments  made  to  public  authorities  of  various  States  or  by 
bona  fide  corporate  records  other  than  the  accounting 
records  of  the  several  railroad  companies  here  considered. 
The  carrier  protests  that  our  conditional  restatement  of 
the  investment  account  does  not  show  the  division  between 
road  and  equipment  and  contends  that  a  proper  restatement 
would  show  that  the  amount  recorded  in  its  books  as  in¬ 
vestment  in  road  and  equipment  is  very  much  understated. 

The  tentative  valuation  states  that  if  certain  readjust¬ 
ments  were  made  the  amount  of  $195,505,843.72,  recorded 
on  the  carrier’s  books  as  its  investment  in  road  and  equip¬ 
ment,  would  be  reduced  to  $193,417,165.71.  The  carrier 
protests  that  this  sum  should  be  not  less  than  $232,675,- 
453.93.  At  the  hearing  it  was  agreed  that  the  bureau 
29  and  the  carrier  would  examine  the  latter’s  books 
and  stipulate  for  the  record  the  result  of  their  ex¬ 
amination.  As  a  result  of  this  examination,  there  were 
placed  in  evidence  stipulations  covering  numerous  items 
with  respect  to  which  the  conferees  agreed.  They  show  the 
facts  and  principles  applicable  and  also  the  corrections  of 
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the  tentative  valuation  necessary  and  in  accordance  there¬ 
with.  The  conferees  also  prepared  stipulations  with  re¬ 
spect  to  accounting  matters  in  which  there  was  agreement 
as  to  the  facts  but  disagreement  with  respect  \o  the  prin¬ 
ciples  which  should  apply.  The  stipulations  in  which  there 
was  complete  agreement  cover  principally  items  which 
were  incorrectly  stated  in  the  tentative  valuation.  The 
order  entered  herein  will  be  stated  so  as  to  reflect  these 
changes.  The  remainder  of  the  stipulations  contain  agreed 
statements  of  fact  and  recite  the  divergent  positions  of  the 
two  groups  of  conferees  with  respect  to  the  Conclusions 
which  should  be  drawn. 

Many  of  the  issues  relate  to  questions  with  respect  to  the 
amounts  which  should  be  reported  as  modifications  of  the 
amounts  stated  on  the  books  of  the  carrier  as  investment  in 
road  and  equipment.  The  carrier  contends  that  we  should 
make  a  complete  restatement  of  the  investment  account.  It 
points  out  many  charges  said  to  have  been  made  to  operat¬ 
ing  expenses,  which,  under  our  accounting  rules,  effective 
in  1914,  would  have  been  charged  to  investment.  It  urges 
that  for  such  of  these  charges  as  were  chargeable  only  in 
part  to  investment  an  estimate  should  be  mqde  of  that 
amount  and  the  readjustment  made  accordingly.  It  states 
that  the  estimates  which  are  the  basis  of  the  ^mounts  for 
which  it  contends  are  conservative  and  will  not  [result  in  an 
overstatement  of  the  readjusted  account.  When  addition- 
and-betterment  vrork  involves  property  retirements,  or 
work  classifiable  as  maintenance,  it  is  true  that  the  division 
of  the  total  cost  between  investment  and  operating  expenses 
must  be,  to  some  extent,  based  upon  estimates,;  However, 
these  estimates,  to  have  any  value  from  an  I  accounting 
standpoint,  must  be  made  at  the  time  the  work  is  done  by 
some  one  wTho  exercises  supervisory  charge  thereof  or  has 
knowledge  of  the  conditions  under  which  it  is  j  done.  The 
estimates  upon  which  the  carrier  now  relies  in|  support  of 
its  claim  are  of  an  entirely  different  character.  They  were 
prepared  at  some  time  subsequent  to  date  of  valuation  and 
relate  to  transactions  that  occurred  from  8  to  48:years  prior 
thereto  and  were  made  in  part  by  employees  and  others 
who  had  no  personal  knowledge  of  the  conditions  under 
which  the  actual  work  was  done,  but  were  compelled  to  rely 
upon  their  opinions,  beliefs,  recollections,  and  assumptions. 
The  evidence  with  respect  to  two  items  included  in  the  car- 
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rier’s  total  claim,  one  of  $241,261.05  for  increased  weight  of 
rail,  and  one  of  $141,000  for  betterments  involved  in 
30  the  installation  of  banjo  signals  on  the  Hartford  divi¬ 
sion,  are  cited  as  examples  of  the  foregoing.  The  first 
amount  is  wholly  estimated.  The  carrier  does  not  give  ref¬ 
erence  to  any  record  in  support  of  its  claim,  but  relies  on 
the  recollection  and  opinion  of  a  section  foreman  in  deter¬ 
mining  when  and  to  what  extent  the  weights  of  rail  at 
numerous  places  on  its  road  were  changed.  The  second 
amount,  for  installation  of  banjo  signals,  is  claimed  to  have 
been  expended  during  the  period  1888-1901.  The  cost  is  not 
known.  The  claim  is  based  on  the  amount  that  was  credited 
to  the  investment  account  when  the  signals  were  renewed 
at  some  later  date,  not  given.  The  carrier’s  support  of  this 
claim  is  found  in  the  recollections  of  employees  who  were 
engaged  in  maintenance  work  on  the  division  on  which  these 
signals  are  located  or  had  general  supervision  of  such  work 
on  the  road  between  1886  and  1901.  It  was  their  best  recol¬ 
lection  that  the  expense  was  charged  to  operating  expense 
and  none  of  it  to  the  investment  account. 

The  sum  which  the  carrier  contends  should  be  added  to 
its  own  recorded  investment  in  road  is  $12,630,733.52,  and 
to  those  of  its  lessor  companies  $473,403.85.  These  sums 
are  the  totals  of  expenditures  said  to  have  been  for  addi¬ 
tions  and  betterments.  The  stipulations  also  show  that  the 
carrier’s  books  indicate  that  prior  to  1907  it  charged  to 
operation,  income,  and  profit  and  loss,  amounts  totaling 
$369,305.98  which  represented  expenditures  for  land.  These 
expenditures  were  made  for  purchases  between  1875  and 
1914,  the  greater  part  having  been  made  prior  to  1905.  It 
contends  that  this  sum  should  be  added  to  the  investment 
account.  The  record  does  not  show  why  these  charges  were 
made  to  accounts  other  than  investment  at  the  time  when 
made,  nor  is  it  known  whether  or  not  any  of  them  were  later 
charged  to  the  investment  account  as  recorded  in  the  books 
of  the  carrier  on  date  of  valuation.  We  are  not  convinced 

i 

that  any  change  should  be  made  in  the  tentative  valuation 
for  these  amounts.  Chicago,  Burlington  Quincy  R.  R. 
Co.,  134  I.  C.  C.  1,  10,  Kansas  City  T.  Ry.  Co.,  25  Val. 
Rep.  82. 

The  carrier’s  books  show  that  certain  assessments  for 
public  improvement  were  charged  to  operating  expenses 
and  income  to  a  total  of  $106,227.73.  The  carrier  contends 
that  these  assessments  were  properly  chargeable  to  invest- 
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ment  under  the  1914  classification  of  accounts  and  therefore 
that  this  sum  should  be  included  in  the  conditionally  re¬ 
adjusted  investment  account.  The  record  does  not  show 
whether  these  assessments  were  for  the  initial  improve¬ 
ments  to  the  property  which  benefited  thereby,  or  were  paid 
for  renewals,  as  indicated  by  charging  them  to  operating  ex¬ 
penses.  Since  such  assessments  for  initial  improvements 
only  may  be  charged  to  investment  under  our  rules,  no 
change  will  be  made. 

31  The  carrier  contends  that  certain  roadway  ma¬ 
chinery  valued  at  $22,728  was  in  service  on  date  of 
valuation  and  was  reported  by  it  in  its  return:  of  cost  of 
equipment  in  compliance  with  our  order.  Of  this  sum,  $16,- 
988  was  the  total  of  recorded  expenditures  and  $5,740  the 
result  of  estimates.  This  equipment  comprise^  numerous 
small  units  purchased  during  the  period  1880  to  1914  and 
generally  charged  to  maintenance  expenses.  Some  por¬ 
tion  or  even  all  of  this  property  may  well  have  replaced 
other  property  already  charged  to  investment  in  road  and 
equipment.  We  are  not  convinced  by  the  record  that  this 
sum  should  be  included  in  the  amount  reported  as  the  con¬ 
ditionally  readjusted  investment. 

The  carrier  contends  that  its  account  for  investment  in 
equipment  is  understated  by  $15,963,472.55,  which  is  the  ex¬ 
cess  of  the  original  cost  of  equipment  as  reported  to  us  by 
the  carrier  and  verified  by  the  bureau,  plus  the  cost  of  ad¬ 
ditional  equipment  claimed  to  have  been  in  service  at  date 
of  valuation  but  not  inventoried,  over  the  recorded  book 
investment  in  equipment  as  determined  by  the  carrier  for 
the  purposes  of  this  claim. 

The  record  shows  that  the  total  of  the  carrier’s  report 
includes  $8,677,517  of  estimated  costs,  or  10.40  per  cent  of 
the  total.  To  this  total  amount  the  carrier  has  added  $77,- 
356  for  equipment  not  inventoried.  The  claim  i£  based  on 
the  excess  of  a  total  amount  obtained  in  this  manner  over 
the  book  investment  in  equipment.  This  latter  factor  in 
the  comparison  is  unreliable.  The  amount  recorded  in  the 
books  as  the  cost  of  equipment  is  found  not  to  include  all 
the  costs.  The  record  frequently  fails  to  show  the  separate 
cost  of  equipment  obtained  in  the  acquisition  of  other  rail¬ 
roads.  In  some  instances  the  carrier  has  attempted  to  ad¬ 
just  this  discrepancy  by  more  or  less  arbitrary  divisions, 
none  of  which  is  exact.  Prior  to  July  1,  1914,  the  entries 
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made  in  the  books  of  the  carrier  with  respect  to  units  of 
equipment  retired  were  on  the  basis  of  replacement  cost 
instead  of  the  original  amount  charged  thereto,  which 
makes  the  recorded  investment  out  of  agreement  with  our 
uniform  accounting  rules  in  effect  since  that  date  and  used 
by  us  as  a  uniform  standard  of  -  investment  in  road  and 
equipment.  Since  the  amount  claimed  by  the  carrier  to  be 
the  total  cost  of  equipment  is  not  exact  for  the  reason  that 
it  contains  estimated  costs  and  cost  of  equipment  not  in¬ 
ventoried,  and  since  the  recorded  book  value  of  equipment 
included  in  the  investment  in  road  and  equipment  account 
is  less  than  it  should  be,  for  the  reasons  above  stated,  the 
claim  of  the  carrier,  which  is  based  on  a  comparison  of  the 
two  amounts  established  in  this  manner,  can  not  be  ac¬ 
cepted  as  proof.  The  carrier’s  contention  that  this  sum 
should  be  included  in  the  conditionally  restated  investment 
is  overruled. 

32  The  carrier  contends  that,  due  to  certain  adjust¬ 
ments  of  its  accounts  made  in  1904  and  1907,  $6,523,- 
823.85  was  erroneously  deducted  from  its  investment  in 
road.  It  alleges  that  this  sum  represents  an  arbitrary  re¬ 
duction  in  its  investment  in  road  improperly  made  in  con¬ 
nection  with  an  inventory  adjustment  of  the  recorded  in¬ 
vestment  in  equipment.  These  adjustments  were  made  on 
the  basis  of  the  equipment  appraisals  made  at  that  time. 
We  are  not  convinced  that  the  carrier’s  engineers  and  ac- 
countants  are  better  advised  at  this  later  date  than  were 
those  who  made  the  adjustments  during  1904  and  1907.  No 
changes  will  be  made  in  these  entries. 

The  foregoing  items,  totaling  $35,616,291.63,  for  which 
the  carrier  contends  adjustments  in  its  investment  account 
should  be  made,  and  which  contention  we  have  denied,  have 
been  considered  in  the  light  of  our  previous  decisions 
wherein  we  have  discussed  and  considered  the  difficulties 
encountered  when  the  bureau  attempted  to  reconstruct  the 
carriers’  accounts.  Where  the  records  are  available  it  is 
possible  to  restate  the  investment  account  in  accordance 
with  the  1914  classification,  but  this  is  not  possible  in 
numerous  cases  or  practical  in  others.  We  state  in  the  ten¬ 
tative  valuation  that,  if  certain  readjustments  were  made 
in  the  aihount  of  the  investment  in  road  and  equipment  as 
recorded  on  the  carrier’s  books,  it  would  be  increased  or 
decreased  accordingly.  We  do  not  undertake  to  report  a 
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sum  as  the  restated  investment  in  road  and  equipment  such 
as  would  be  produced  by  complete  data  and  an  audit  of  the 
carrier’s  books  and  vouchers.  When  considering  all  the 
costs  and  elements  which  may  properly  be  given  |  considera¬ 
tion  in  our  finding  of  the  single-sum  value  we  have  before 
us  only  such  items  modifying  the  recorded  investments  as 
to  the  classification  of  which  there  is  no  doubt. ;  However, 
the  weight  that  may  be  given  to  the  investment  account  as 
recorded  on  the  books  of  the  carrier  or  as  modified  bv 
such  adjustments  will  depend  on  the  showing  as  to  its  re¬ 
liability  as  made  in  the  whole  record. 

The  carrier  contends  that  the  statement  in  the  tentative 
valuation  showing  the  items  which  were  found  as  being 
part  of  the  original  cost  to  date  so  far  as  it  could  be  ascer¬ 
tained  from  the  carrier’s  books  should  be  increased  by 
adding  thereto  such  sums  as  were  charged  to  operating  ex¬ 
pense,  income  or  profit  and  loss  accounts  and  Wihich  would 
have  been  classed  as  a  part  of  the  original  cost  under  the 
1914  accounting  rules.  These  amounts  and  theii*  character 
are  somewhat  similar  to  those  heretofore  discussed  and 
considered  in  connection  with  the  matter  of  the  condition¬ 
ally  readjusted  investment  account.  The  record  does  not 
clear  these  items  of  substantial  doubt  as  to  whether  they 
in  fact  represent  expenditures  chargeable  to  investment  in 
road  and  equipment  account,  under  our  present  ac- 
33  counting  rules,  for  property  that  did  not  replace 
other  property  already  included  in  that  Account  and 
that  was  still  in  common-carrier  service  on  date  of  valua¬ 
tion.  There  appear  to  be  no  more  substantial  reasons  for 
including  these  items  in  original  cost  to  date  I  than  there 
were  in  the  case  of  the  restated  investment,  j  Therefore, 
no  change  will  be  made.  A  similar  condition  is  jfaund  in  the 
issues  with  respect  to  the  statement  of  outlays,  j 

The  carrier  protests  the  separate  findings  fori  the  Boston 
and  Providence  Railroad  Corporation  in  Massachusetts 
and  the  corporation  of  the  same  name  in  Rhode  Island. 
The  records  of  the  Massachusetts  company  include  most  of 
the  investment  and  original  cost  data  of  the  Rhode  Island 
company,  and  the  Massachusetts  company  owns  the  entire 
stock  of  the  Rhode  Island  Company.  They  are  operated 
as  one  company  by  the  carrier,  as  lessee.  It  was  proposed 
at  one  time  to  consolidate  these  companies  into  one  com¬ 
pany.  This  plan  was  approved  by  the  Statb  of  Rhode 
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Island  but  not  by  Massachusetts.  The  tentative  valuation 
shows  the  accounting  facts  with  respect  to  each  company 
separately.  We  approve  this  method  of  reporting  on  these 
companies. 

There  are  a  number  of  stipulations  wherein  the  issues  do 
not  go  beyond  the  form  or  manner  in  which  the  facts  re¬ 
lating  to  the  accounts  of  the  carrier,  its  predecessors  or 
lessor  companies,  are  stated  in  the  tentative  valuation.  An 
example  of  such  is  that  of  the  protest  against  the  state¬ 
ment  under  the  subject  4 4  Aids,  gifts,  grants  of  rights  of 
way,  and  donations,  ”  which  reads  44  Certain  other  lands 
have  been  returned  which  were  acquired  through  deeds 
reciting  nominal  consideration  or  deeds  in  which  no  con¬ 
siderations  were  stated.  For  the  purpose  of  this  report 
these  lands  are  considered  as  apparent  aids.  The  value 
at  the  time  acquired  can  not  be  determined.”  The  carrier 
contends  that  many  of  the  considerations  which  actually 
passed  in  these  cases  were  substantial  amounts  and  that 
the  failure  of  the  deed  to  recite  the  full  consideration  is 
not  proof  that  none  passed.  If  substantial  considerations 
were  actually  paid,  that  fact  can  be  shown  by  evidence  con¬ 
cerning  the  particular  transactions,  but  in  the  absence  of 
such  a  showing  we  must  conclude  that  the  protest  against 
the  accuracy  of  the  findings  in  the  tentative  valuation  has 
not  been  sustained. 

Cost  of  Reproduction  New. 

During  the  course  of  the  hearing  our  attention  was 
directed  to  a  number  of  minor  errors  in  the  reproduction 
costs  in  the  tentative  valuation.  The  carrier  and  the  bureau 
are  agreed  as  to  the  corrections  that  should  be  made.  These 
errors  include,  for  example,  the  omission  of  motor  equip¬ 
ment  on  work  car  No.  C — 4891 ;  the  prices  applied  to 
34  ferry  boat  Fairhaven  and  car  floats  Nos.  2,  29,  31, 
and  33;  and  the  omission  of  business  car  No.  200  and 
work  car  No.  152.  Other  changes,  minor  in  character,  not 
hereinafter  discussed,  were  recommended  by  the  bureau  for 
the  purpose  of  curing  other  errors  of  omission  or  computa¬ 
tion.  The  various  corrections  will  be  made. 

Grading. — The  tentative  valuation  includes  $56,217,897 
for  cost  of  reproduction  new  of  grading.  The  carrier  con¬ 
tends  that  this  amount  should  be  increased  to  $64,149,479. 
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A  witness  for  the  bureau,  after  making  a  reyiew  of  the 
prices  applied  in  the  tentative  valuation,  recommended  that 
the  report  he  modified  so  as  to  include  only  $55^191,103  for 
this  account. 

The  difference  of  $7,931,582  between  the  sum  included 
in  the  tentative  valuation  and  that  urged  by  the  carrier  is 
due  to  the  greater  amounts  of  pay  quantities  developed 
by  the  distribution  of  the  measured  quantities  for  which 
it  contends,  the  addition  of  10  per  cent  shrinkage  to  the 
measured  subsidence  quantities,  additional  temporary  tres¬ 
tles  not  included  in  the  tentative  valuation,  and  the  appli¬ 
cation  of  higher  unit  prices  for  common  and  solid-rock  ex¬ 
cavation.  The  carrier  points  out  that  it  cooperated  with 
the  bureau  in  the  development  of  the  pay  quantities  from 
the  measured  quantities  and  on  the  completion  of  this  work 
had  no  objection  to  the  results  thus  produced  and  reflected  in 
the  preliminary  report  served.  It  complains  thut  these  pay 
quantities  were  not  all  included  in  the  tentative  valuation, 
and  that  the  cost  of  reproduction  was  thereby  reduced 
$2,471,982  due  to  modification  made  in  the  distribution  of 
the  excavated  material,  and  $1,434,860  by  the  I  elimination 
of  certain  temporary  trestles  estimated  as  necessary  in 
the  original  distribution.  It  appears  that  upon  review  the 
pay  quantities  so  developed  and  the  methods  used  in  de¬ 
termining  them  were  not  wholly  acceptable  to! the  officials 
of  the  bureau  on  whom  rested  the  duty  of  ihaking  final 
recommendations  as  to  prices  and  quantities  for  inclusion 
in  the  tentative  valuation.  The  prices  used  ill  the  tenta¬ 
tive  valuation  were  fixed  after  a  thorough  investigation  and 
a  study  of  grading  cost  data  in  the  territory  of  the  carrier, 
and  it  was  important  that  the  units  to  which  they  were  to 
apply  should  be  made  comparable  with  the  units  found  in 
the  cost  data  used. 

The  distribution  in  the  preliminary  report  was  made 
on  the  assumption  that  the  haul  of  the  excavated  material 
to  the  embankments  would  be  classed  as  team  work,  con¬ 
tractor’s  train  haul  and  haul  over  operated  tracks.  For 
the  latter  two  classes  of  haul  temporary  trestles,  where 
necessary,  were  assumed  for  making  that  portion  of  the 
roadbed  supporting  the  first  track.  The  embankment  would 
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be  widened  to  full  width  by  shifting  this  first  track 
35  or  spur  tracks  leading  therefrom  as  required  in 
dumping  the  material.  In  that  development  of  the 
pay  quantities  on  the  carrier’s  line  it  was  necessary  in 
many  instances,  in  order  to  avoid  wasting  material  at  one 
point  and  borrowing  at  another,  to  make  long  hauls.  These 
long  hauls,  when  beyond  the  economical  haul  limit  of  con¬ 
tractor’s  usual  grading  equipment,  were  classed  as  op¬ 
erated  train  hauls.  However,  in  order  to  provide  for  this 
operated  train  haul  either  a  roadbed  or  trestles  for  one 
track  had  to  be  available.  Between  points  on  the  line 
where  it  was  estimated  that  sufficient  material  within  the 
team  or  contractor’s  train-haul  limits  would  not  be  avail¬ 
able  to  complete  a  roadbed  for  the  first  track,  or  bridges 
would  not  be  in  place,  temporary  trestles  were  estimated. 

The  carrier’s  contention  that  in  the  tentative  valuation 
certain  modifications  were  made  in  the  amounts  of  pay 
quantities  developed  by  the  first  distribution  was  admitted 
by  the  witness  for  the  bureau.  It  appears  that  such  refine¬ 
ment  as  was  attempted  in  that  distribution  would  not  neces¬ 
sarily  be  resorted  to  in  actual  practice.  The  specifications 
which  are  a  part  of  every  contract  for  the  construction  of  a 
railroad  of  substantial  mileage  provide  usually  for  payment 
for  the  work  as  measured  and  classified  in  various  units. 
Some  provide  prices  to  be  applied  to  the  several  classes  of 
material  excavated  and  additional  payment  for  the  hauls 
made  in  excess  of  a  fixed  distance,  others  fix  the  limits  of 
the  work  to  be  done  and  pay  one  price  for  each  class  of  ma¬ 
terial,  including  all  haul;  and  in  many  others  variations 
occur,  depending  largely  on  the  engineer  who  provided  the 
specifications.  With  all  these  variations  in  the  manner  of 
payment  for  the  construction  of  railroad  property  a  study 
such  as  that  made  of  the  preliminary  distribution  for  devel¬ 
opment  of  the  pay  quantities  for  grading  in  a  reproduction 
of  the  carrier’s  property  is  not  controlling.  The  quantities 
included  in  the  tentative  valuation  for  roadbed  excavation 
and  temporary  trestles  are  not  shown  to  be  inadequate  and 
are  approved. 

The  carrier  protests  the  omission  from  the  tentative  valu¬ 
ation  of  that  quantity  of  common  excavation  representing 
shrinkage  on  subsidence.  The  material,  alleged  to  amount 
to  691,534  cubic  yards,  was  included  with  the  other  pay 
quantities  in  the  preliminary  engineering  report,  but  was 
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omitted  from  the  tentative  valuation.  For  reasons  stated 
in  Grand  Trunk  Ry.  Co 143  I.  C.  C.  1,  7,  this  protest  is  not 
sustained. 

The  carrier  contends  that  the  unit  price  applied  to  com¬ 
mon  excavation  should  be  increased  from  the  average  of 
33.2  cents  per  cubic  yard  applied  in  the  tentative  valuation 
to  39  cents  and  that  for  the  solid  rock  from  $ll20  to  $1.36 
per  cubic  yard.  In  support  of  its  contention,  the  carrier 
put  in  evidence  an  exhibit  showing  the  contract  cost 
36  of  many  grading  projects  in  its  territory.  These 
data  include  projects  from  1880  to  1915  as  compiled 
by  a  committee  of  the  New  England  group  of  railroads.  In 
addition  to  this  evidence,  the  testimony  of  other  engineers 
familiar  with  the  cost  of  doing  grading  work  in  the  territory 
was  given  in  support  of  the  foregoing  prices.  A  witness 
for  the  bureau  testified  that  he  had  made  a  review  of  the 
prices  applied  to  grading  on  this  carrier  and  Iwas  of  the 
opinion  that  no  change  should  be  made  in  the  prices  applied 
to  common  and  loose-rock  excavation,  but  with  respect  to 
solid  rock  it  should  be  reduced  from  $1.20  to  $1.10  per  cubic 
yard.  | 

The  volume  of  grading  necessary  to  reproduce  the 
carrier’s  property  averages  about  60,000  cubic  yards  per 
mile.  The  proportions  of  the  several  classes  of  excavation 
found  for  the  property  as  a  whole  were  common!  excavation, 
90  per  cent;  loose  rock,  1  per  cent;  and  solid  rock,  9  per 
cent.  The  common  excavation  is  principally  sandy  gravel, 
loam  and  clay,  with  some  disintegrated  rock  and  wet  sand 
found  often  in  the  pockets  formed  by  the  rock  saddles.  The 
solid  rock  consists  principally  of  granite  (a  strpng,  massive 
gneiss  resembling  granite),  limestone,  sandstone,  schist,  and 
trap.  The  principal  main  line  sections  of  the  property  fol¬ 
low  the  shore  of  Long  Island  Sound,  crossing  numerous  salt- 
marsh  lands  and  bays,  which  tend  to  produce  long  hauls  and 
make  necessary  the  construction  of  many  trestles  for  con¬ 
struction  purposes.  The  lines  more  distant  from  the  shore 
traverse  many  inland  swamps  and  muskegs.  I^or  a  period 
of  three  or  four  months  during  the  winter,  the  weather  con¬ 
ditions  are  severe  enough  materially  to  hinder  railroad 
construction.  The  lines  traverse  a  highly  developed  indus¬ 
trial  section,  resulting  in  the  location  of  a  greater  proportion 
of  the  lines  within  city  and  suburban  areas  than  is  found 
generally  on  other  carriers  of  equal  mileage.  'The  carrier 
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contends  that  the  foregoing  conditions  account  for  the  some¬ 
what  higher  cost  of  railroad  construction  in  that  territory 
than  found  generally  throughout  the  rest  of  the  United 
States. 

The  exhibit  submitted  by  the  carrier  is  a  compilation  of 
the  quantities  of  the  several  classes  of  grading  excavation 
and  the  cost  thereof,  including  haul,  for  all  projects  for 
railroad  grading  in  the  New  England  territory  of  which  the 
committee  could  secure  data.  These  data  were  plotted  to 
show  the  trend  of  prices.  The  diagrams  show  that  the 
average  contract  price  in  the  territory  for  common  excava¬ 
tion  was  about  30  cents  from  1885  to  1900,  then  increased 
gradually  to  44  cents  by  1909,  and  decreased  back  to  33 
cents  by  1914.  They  show  the  cost  of  solid-rock  excavation 
during  this  whole  period  ranged  principally  from  $1.10  to 
$1.25  per  cubic  yard.  The  many  varying  conditions  on 
these  projects  controlling  the  performance  of  the  work  and 
the  various  specifications  which  governed  the  manner 

37  of  doing  the  work  and  payment  therefor,  must  be 
taken  into  consideration  along  with  the  bare  unit- 

cost  prices.  The  prices  indicated  by  these  data  reflect  the 
effect  of  high  costs  on  lines  in  the  extreme  northern  portion 
of  the  New  England  territory  where,  due  to  the  location, 
characteristics  of  the  materials,  and  the  climate,  the  costs 
were  somewhat  higher  than  those  in  the  immediate  vicinity 
of  the  carrier ’s  property.  The  prices  which,  in  the  opinion 
of  witnesses  for  the  carrier,  were  proper  for  reproduction 
were  approximately  the  same  as  those  for  which  the  carrier 
contends. 

In  support  of  the  recommendation  that  the  price  applied 
to  solid-rock  excavation  should  be  reduced  from  $1.20  per 
cubic  yard  to  $1.10,  a  witness  for  the  bureau  placed  in  evi¬ 
dence  two  exhibits,  one  of  which  shows  the  costs  of  grading 
throughout  the  country  and  the  other  the  costs  on  numerous 
projects  in  the  New  England  and  adjoining  territory.  The 
first  exhibit  is  principally  a  combination  of  the  totals  taken 
from  exhibits  offered  in  other  valuation  cases.  The  prices 
shown  are  for  zones  and  not  for  projects.  The  exhibit  is 
not  applicable  to  this  case  except  in  a  very  general  way. 
The  other  exhibit  shows  grading  cost  data  for  18  projects 
in  the  New  England  States,  except  Maine,  and  in  eastern 
New  York  and  Pennsylvania,  which  have  been  classed  as 
ordinary  grading,  and  13  projects  in  New  England,  in  the 
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South  and  in  the  Middle  West,  which  were  classified  as 
special  or  terminal  grading  located  in  the  more  congested 
areas.  The  opinion  of  the  witness  was  that  th|e  exhibits 
supported  unit  prices  of  29  cents  per  cubic  yard  fc|r  common 
and  $1.05  for  solid  rock  for  ordinary  grading,  and  42  cents 
and  $1.25,  respectively,  for  the  so-called  special  or  city 
grading.  He  classified  the  carrier’s  common  excavation  as 
75  per  cent  ordinary  and  25  per  cent  special,  resulting  in  a 
weighted  price  of  32.25  cents  compared  with  the  32.5  cents, 
exclusive  of  trestles  and  royalty  on  borrow  applied  in  the 
tentative  valuation.  For  solid  rock  he  found  86  per  cent 
ordinary  and  14  per  cent  special,  or  a  weighted  price  of 
$1,078  compared  with  $1.20  applied  in  the  tentative  valua¬ 
tion. 

The  carrier  contends  that  these  exhibits  contain  many 
projects  not  comparable  with  the  reproduction  of  its  prop¬ 
erty.  It  points  out  that  the  exhibit  for  ordinary  grading 
contains  projects  outside  of  its  territory,  the  jjardage  of 
which  represents  over  75  per  cent  of  the  exhibit.  ]  The  solid- 
rock  prices  are  influenced  by  these  foreign  projects  more 
than  the  common  excavation.  The  rocks  on  the  carrier’s 
lines,  as  heretofore  described,  are  mainly  hard  and  comprise 
about  10  per  cent  of  the  total  grading,  whereas  those  on 
projects  in  the  eastern  part  of  Pennsylvania  and 'New  York 
are  sandstone,  shale,  limestone,  and  granite,  and  comprise  a 
much  larger  proportion  of  the  total  grading  quantity  on  each 
project.  On  two  of  the  Pennsylvania  and;  New  York 
38  projects  the  total  yardage  is  27,225,353  cubic  yards,  or 
over  400,000  per  mile,  about  one-half  of  which  is  solid 
rock.  They  comprise  24  contracts  for  work  on  the  same  car¬ 
rier,  on  which  the  solid-rock  prices  ranged  from  48  to  95 
cents  per  cubic  yard.  The  yardage  on  this  exhibit,  which 
deals  with  construction  in  the  immediate  vicinity!  of  the  car¬ 
rier  ’s  line,  comprises  only  about  18  per  cent  of  the  total.  As 
summarized  on  the  exhibit  it  shows  an  average  solid-rock 
price  of  99.7  cents  per  cubic  yard.  It  is  this  average  price 
that  the  witness  accepted  as  support  for  his  $1.05  for  ordi¬ 
nary  solid-rock  excavation.  The  increase  represents  5  per 
cent  added]  for  costs  not  in  the  contract  prices. 

The  carrier  contends  that  the  prices  derived  from  a  con¬ 
sideration  of  the  foregoing  projects  are  not  representative, 
as  they  reflect  the  effect  of  alleged  unbalanced  prices  paid 
on  the  Southern  New  England  Railway  construction  con- 
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tract.  At  the  time  of  the  hearing  litigation  had  not  been 
concluded  with  respect  to  the  final  settlement  on  that  con¬ 
tract.  The  unit  costs  on  that  contract  averaged  23.5  cents 
for  common  excavation,  63  cents  for  loose  rock  and  78.4 
cents  for  solid  rock.  The  solid  rock  is  defined  as  being 
granite  boulders  and  ledge  rock  of  tough  gneiss.  One  of 
the  projects  in  the  data  is  located  at  Hinsdale,  Vt.  The 
base  prices  on  this  project  are  27  cents  for  common  excava.- 
tion,  65  cents  for  loose  rock,  and  $1.25  for  solid  rock.  These 
prices  are  exclusive  of  overhaul,  which  totaled  18.4  cents 
per  cubic  yard.  The  solid  rock  on  this  project  is  hard 
modified  granite.  The  average  length  of  overhaul  is  not 
in  excess  of  that  estimated  for  the  reproduction  of  the  car¬ 
rier’s  property,  but  the  unit  price  paid  per  station  of  100 
feet  is  0.75  cent,  which  is  excessive  as  an  average  for  all 
classes  of  haul  when  compared  with  the  prices  applied  there¬ 
for  in  the  tentative  valuation  and  which  are  not  in  issue. 
The  proportion  of  solid  rock  in  this  contract  was  the  same 
as  that  on  the  carrier’s  property.  Another  project  is  the 
Hampden  Railroad  in  Massachusetts.  On  this  project  the 
base  prices  paid  to  the  subcontractors  who  actually  did 
the  work  are  common,  25  cents;  loose  rock,  50  cents;  and 
solid  rock,  $1.03.  To  these  prices  should  be  added  overhaul, 
which  averaged  17.5  cents  per  yard.  The  contracts  on  the 
last  three  projects  considered  were  let  during  the  winter  of 
1911-1912. 

The  prices  on  the  Southern  New  England  work  are  lower 
than  the  average  prices  produced  by  the  other  projects  in 
this  group.  These  latter  average  34.2  cents  for  common, 
70.6  cents  for  loose  rock,  and  $1.27  for  solid  rock.  We  are 
of  the  opinion  that  consideration  should  be  given  the  South¬ 
ern  New  England  costs  in  the  ascertainment  of  prices  to  be 
applied  in  this  valuation  in  ascertaining  a  unit  price,  since 
that  project  is  the  largest  piece  of  work  contracted  for  in 
the  territory  during  the  pricing  period.  The  data 
39  support  prices  for  that  portion  of  the  grading  which 
is  outside  the  larger  cities  and  referred  to  as  ordinary 
grading,  of  approximately  30  cents  per  cubic  yard  for  com¬ 
mon,  50  cents  for  loose  rock,  and  $1.05  for  solid  rock. 

We  pass  now  to  a  consideration  of  that  portion  of  the 
grading  which  lies  principally  in  the  larger  cities  and  re¬ 
ferred  to  herein  as  special  grading.  The  bureau’s  exhibit 
includes  a  summary  of  13  cost  data  projects  classed  as 
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special  grading.  The  data  as  summarized  on  the  exhibit 
do  not  indicate  prices  which  approximate  those  recom¬ 
mended.  One  summary  of  seven  projects  produces  45.3 
cents  for  common  and  96  cents  for  solid  rock.  The  average 
price  of  45.3  cents  may  reasonably  be  considered  as  support 
for  the  recommended  price  of  42  cents,  but  the  price  of  96 
cents  is  less  than  the  $1.05  which  is  recommended  and  which 
we  find  as  indicated  by  the  data  for  ordinary  grading.  Due 
to  restrictions  with  respect  to  blasting,  the  cost  6f  rock  ex¬ 
cavation  in  a  city  is  usually  more  expensive  than  that  out¬ 
side.  When  the  projects  which  are  outside  of  the  territory 
of  the  carrier  are  excluded  there  remain  first,  data  from  the 
carrier’s  line,  which  average  28.3  cents  for  common,  50 
cents  for  loose  rock,  and  $1,402  for  solid  rock ;  second,  data 
from  the  New  York,  Westchester  and  Boston  Railway,  52.8 
cents  for  common  and  $1,037  for  solid  rock;  and  third,  data 
from  the  New  York  Central  Railroad,  42.2  cents  for  com¬ 
mon  and  $1.21  for  solid  rock,  all  including  overhaul.  The 
weighted  averages  of  these  prices,  including  5  per  cent  for 
miscellaneous  costs,  are  40.5  cents  for  common;  52.5  cents 
for  loose  rock,  and  $1,137  for  solid  rock.  The  second  group 
constitutes  79  per  cent  of  the  total  rock  quantities  and  has 
the  lowest  price.  An  examination  of  the  underlying  data 
shows  that  all  of  the  projects  in  this  group  ate  not  city 
work.  Three  of  them  are  lines  that  traverse  open  country, 
with  only  minor  portions  in  contact  with  cities  or  highly 
improved  property.  When  the  data  on  the  two  city  projects 
in  this  group  are  combined  with  the  carrier’s  and  New  York 
Central  Railroad  projects,  the  weighted-average  prices  are 
40.5  cents  per  cubic  yard  for  common  and  $1,295  for  solid- 
rock  excavation.  We  are  of  the  opinion  that:  these  data 
indicate  prices  for  special  grading  of  40  cents  for  com¬ 
mon,  50  cents  for  loose  rock,  and  $1.30  for  solid  rock.  The 
prices  for  ordinary  and  special  common  excavation  of  30 
cents  and  40  cents  per  cubic  yard,  respectively,  produce  a 
composite  price  of  32.5  cents,  which  is  the  same  as  the  aver¬ 
age  of  the  prices  applied  in  the  tentative  valuation,  exclu¬ 
sive  of  trestles  and  royalty  on  borrow.  The  prices  for  ordi¬ 
nary  and  special  rock  excavation  of  $1.05  ai}d  $1.30  per 
cubic  yard,  respectively,  produce  a  composite  pi^ice  of  $1,082 
as  compared  with  $1.20  applied  in  the  tentative  valuation 
and  $1.10  recommended  by  the  bureau.  We  find  that  the 
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prices  applied  to  common  excavation  are  adequate 
40  and  the  reduction  of  the  price  of  solid  rock  excava¬ 
tion  from  $1.20  to  $1.10  per  cubic  yard  as  recom¬ 
mended  by  the  bureau  is  supported  by  the  record.  The 
tentative  valuation  will  be  modified  accordingly. 

Tunnels  and  subways. — The  carrier  protests  the  amount 
of  $2,297,468  included  in  the  tentative  valuation  for  cost 
of  reproduction  new  of  tunnels  and  subways  in  so  far  as  it 
is  less  than  $2,330,538.  This  difference  is  accounted  for  in 
backfill  over  tunnels  which  is  alleged  to  have  been  omitted 
from  the  pay  quantities  and  certain  brick  masonry  and  tun¬ 
nel  excavation  alleged  to  have  been  improperly  priced.  On 
investigation,  we  find  that  the  backfill  in  question  is  included 
in  the  tentative  valuation.  The  bureau  has  reviewed  the 
prices  applied  to  the  other  items  of  protest  and  has  found 
that  the  tentative  valuation  was  in  error.  It  recommends 
that  it  be  corrected  by  increasing  the  price  applied  to  brick 
masonry  from  $9  to  $11  per  cubic  yard  for  the  East  Haven 
tunnel,  or  a  total  increase  for  this  tunnel  of  $7,316  for  cost 
of  reproduction  new  and  $5,852  for  cost  of  reproduction 
less  depreciation ;  and  that  for  the  same  reason  the  cost  of 
excavation  for  tunnels  at  Judd’s  Bridge  and  Hawleysville 
be  increased  from  $1.20  to  $4  per  cubic  yard.  The  appli¬ 
cation  of  this  price  for  excavation  results  in  an  increase  of 
$8,960  for  both  the  cost  of  reproduction  new  and  less  de¬ 
preciation  of  the  Judd’s  bridge  tunnel,  and  $10,050  for 
like  costs  of  the  Hawleysville  tunnel.  These  corrections  will 
be  made  in  the  tentative  valuation.  No  other  changes  are 
required. 

Bridges,  trestles,  and  culverts. — The  tentative  valuation 
includes  $35,155,074  for  cost  of  reproduction  new  of  bridges, 
trestles,  and  culverts  on  the  total  used  property.  The  car¬ 
rier  contends  that  this  sum  should  be  increased  to  $35,249,- 
311.  This  increase  is  due  to  higher  prices  for  concrete  and 
excavation  in  caisson  foundations  for  Shade’s  Ferry  bridge 
at  Fall  River,  Mass.,  totaling  $17,103  for  cost  of  reproduc¬ 
tion  new,  and  a  claim  for  the  inclusion  of  eight  bridges, 
omitted  from  the  tentative  valuation,  the  total  cost  of  which 
is  estimated  at  $77,134  for  reproduction  new.  A  witness 
for  the  bureau  testified  that  the  prices  applied  to  the  con¬ 
crete  and  excavation  for  the  foundations  of  the  Shade’s 
Ferry  bridge  were  not  proper  and  recommended  that  this 
error  be  corrected  by  increasing  the  cost  of  reproduction 
new  of  this  structure  from  $90,179  to  $106,401,  and  the  cost 
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of  reproduction  less  depreciation  from  $55,021  to  $64,905. 
These  corrections  are  approved  and  the  tentative  valuation 
will  be  modified  accordingly.  The  eight  bridges  alleged  to 
have  been  erroneously  omitted  were  in  some  instances  paid 
for  by  private  parties  and  in  others  by  municipalities. 
The  testimony  of  the  witness  for  the  carrier  v^as  princi¬ 
pally  a  statement  of  the  claim  followed  by  argument.  The 
contracts  under  which  these  structures  were  con- 
41  structed  were  not  submitted  nor  was  the  interest 
of  the  carrier  in  each  structure  on  date  of !  valuation 
otherwise  shown.  In  the  absence  of  such  essential  facts  no 
change  will  be  made. 

The  bureau  recommends  that  the  unit  prices  Applied  in 
the  tentative  valuation  to  steel  in  bridges  be!  modified. 
These  changes  would  reduce  the  cost  of  reproduction  new 
of  the  bridges  in  both  this  account  and  that  ofj  crossings 
and  signs  $1,245,129.  In  support  of  this  recommendation 
a  witness  for  the  bureau  introduced  an  exhibit  showing 
how  the  proposed  prices  were  ascertained  from  data  sub¬ 
mitted  by  the  principal  carriers  throughout  the  country 
showing  the  cost  to  them  of  the  bridges  erected  on  their 
properties  during  the  period  1905  to  1914,  inclusive.  The 
prices  tabulated  are  for  the  1910  to  1914  period,  except 
those  for  cost  of  erection,  which  are  for  the  period  1905 
to  1914,  inclusive,  and  were  prepared  to  show  what  would 
have  been  the  average  cost  of  the  several  kinds!  of  bridge 
structures  had  they  been  fabricated  in  Pittsburgh,  the 
principal  manufacturing  and  pricing  center  for  structural 
steel.  The  points  at  which  the  fabricated  steel  structures 
were  purchased  and  the  costs  of  which  are  made  the  basic 
data  for  determining  the  Pittsburgh  prices  are  47  in  num¬ 
ber,  the  most  western  being  Vancouver,  Wash.,  most  east¬ 
ern,  East  Cambridge,  Mass.,  and  most  southern^  Houston, 
Tex.  *  Only  about  4  per  cent  of  the  total  amount  of  steel 
for  which  cost  data  were  included  in  this  exhibit  was 
actually  fabricated  at  Pittsburgh  and  less  than  50  per  cent 
of  the  total  at  points  east  thereof  or  in  the  purchasing  area 
of  the  New  England  carriers.  The  equivalent  Pittsburgh 
price  for  each  purchase  at  outside  points  was  obtained  by 
deducting  from  the  price  paid  by  the  purchaser  the  freight 
from  Pittsburgh  to  the  point  where  fabricated.  The 
recommended  changes  in  unit  prices  per  pound  are  as  fol¬ 
lows: 
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Unit  price 
recom- 

Unit  prices  mended 

in  tentative  by  the 

valuation.  bureau. 


I  beams . : . 

Deck-plate  girders . 

Through-plate  girders .... 

Trusses . 

Bascule  bridges . 

Girder  swing  bridges . 

Truss  swing  bridges . 

Hinged-lift  bridges . 

Deck-plate  girder  viaducts 
Trough  floor-plate  girders . 
Steel  arches,  trough  floor. . 


SO. 0375 

SO. 032 

.0375 

.033 

.0385 

.035 

.0425 

.039 

.0430 

.052 

.0375-. 0385 

.039 

.0425 

.040 

.0375 

.052 

.0380 

.0325 

.0385 

.034 

.0425 

.039 

The  carrier  contends  that  it  did  not  protest  the  amount 
included  in  the  tentative  valuation  for  bridge  steel, 
42  for  the  reason  that  it  considered  the  prices  applied 
to  this  material  substantially  correct.  It  urges  that 
these  prices  were  determined  by  the  bureau  after  a  study 
of  the  costs  in  the  New  England  territory  and  the  condi¬ 
tions  which  prevailed  along  the  carrier’s  road  and  after  a 
consideration  of  the  prices  paid  by  the  carriers  in  that  ter¬ 
ritory  and  their  relation  to  the  prices  paid  for  similar 
material  throughout  the  United  States.  It  argues  that  the 
evidence  is  not  sufficient  to  justify  discarding  these  prices 
and  substituting  therefor  the  prices  in  this  recommenda¬ 
tion.  The  carrier  did  not  present  evidence  that  the  prices 
recommended  were  inadequate,  nor  did  it  show  that  the 
costs  to  it  and  other  carriers  in  its  territory  were  materi¬ 
ally  higher  than  the  prices  indicated  in  the  exhibit.  The 
carrier  states  that  it  does  not  object  to  this  method  of  com¬ 
puting  the  theoretical  Pittsburgh  base  price,  if  taken  from 
proper  dhta,  and  if  proper  methods  are  used  in  building 
back  into  a  total  the  average  prices  for  a  particular  terri¬ 
tory.  The  manner  of  obtaining  the  Pittsburgh  price  and 
the  price  to  the  carrier  is  attacked  as  not  having  the  proper 
freight  adjustment.  It  cites  an  example  taken  from  the 
exhibit  as  follows: 

Cents  per 


Deck-plate  girders —  pound 

The  price  reported  as  paid  at  Trenton,  N.  J .  2.26 

Local  freight  from  Pittsburgh  to  Trenton .  .16 

Theoretical  price  f.  o.  b.  Pittsburgh .  2.10 

Through  freight  from  Pittsburgh  to  points  on  carrier .  .18 

F.  o.  b.  points  on  carrier .  2.28 
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This  leaves  only  2  cents  per  100  pounds  difference  in 
price  at  Trenton,  N.  J.,  and  points  on  the  carrier’s  line, 
although  the  freight  was  actually  16.5  cents  per  100  pounds 
between  these  points.  It  contends  that  this  results  in  a 
price  which  is  14.5  cents  per  100  pounds  lower  than  it  should 
be.  This  is  an  extreme  example  of  the  error  complained  of. 
We  find  on  testing  the  average  prices  obtained  by  this 
method  with  those  computed  by  using  the  f.  o.j  b.  points 
reported  by  the  carriers  in  their  returns  to  our  order,  from 
which  the  data  for  this  exhibit  were  taken,  that  the  average 
error  is  very  small.  The  error  in  the  freight  adjustment 
represents  only  a  small  portion  of  the  amount  included  in 
the  price  applied  for  miscellaneous  costs.  We  have  also 
tested  these  prices  as  derived  from  the  exhibit  as  a  whole 
and  those  produced  from  that  portion  of  the  data  in  the 
exhibit  for  Pittsburgh  and  points  east  thereof,  and  find  no 
substantial  difference.  This  supports  the  recommended 
prices  and  meets  the  carrier’s  contention  that  |the  prices 
which  prevail  in  its  territory  during  the  pricing  period 
should  be  applied.  The  exhibit  indicates  that  the 
43  prices  paid,  when  adjusted  to  the  common  point, 
show  wide  variations  from  the  average  and  it  is 
probable  that  the  prices  paid  in  some  sections  of  the  coun¬ 
try  would  not  agree  with  those  for  the  wholb  country. 
However,  in  the  instant  case,  the  prices  indicated  by  the 
exhibit  are  fairly  representative  of  those  in  thb  territory 
of  the  carrier  and  they  are  approved.  The  pricbs  included 
for  cost  of  erection  have  been  taken  from  projects  during 
the  10-year  period  ended  in  1914,  and  the  prices  obtained 
for  the  material  from  the  5  years  ended  in  1914.  The  10- 
year  period  was  used  in  the  study  of  erection  costs  due  to 
the  scarcity  of  cost  data,  but  from  such  as  are  available  it 
appears  that  the  average  cost  of  erecting  steel  during  the 
period  1905-1909  was  not  substantially  different  from  that 
during  the  pricing  period  1910-1914.  The  carrier  contends 
that  the  prices  for  erection  which  were  supported  by  the 
exhibit  and  the  testimony  made  no  provision  for  the  trend 
in  labor  costs.  It  does  not  necessarily  follow  that  the  costs 
of  erection  during  this  period  would  reflect  ally  trend  in 
labor  costs.  We  find  that  the  average  prices!  developed 
for  the  first  five  years  of  this  period  are  not  substantially 
different  from  those  for  the  last  five  years  for  this  class 
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of  work  in  the  territory  of  the  carriers  as  indicated  by  the 
underlying  cost  data.  This  situation  is  not  different  from 
that  met  ih  other  accounts  where  the  total  cost  is  largely 
taken  from  contract  costs.  The  prices  of  steel  in  place  in 
the  tentative  valuation  will  be  modified  in  accordance  with 
the  recommendation. 

Ballast . — The  carrier  protests  that  the  10  per  cent  added 
to  the  measured  quantity  of  ballast  for  shrinkage  is  insuffi¬ 
cient  and  should  be  not  less  than  15  per  cent.  Its  ballast 
is  about  80  per  cent  gravel,  5  per  cent  cinders,  and  15  per 
cent  stone.  Its  witness  testified  that  tests  made  by  placing 
a  measured  amount  of  gravel  ballast  in  a  box  and  subject¬ 
ing  it  to  tamping  resulted  in  a  showing  of  17  to  22  per  cent 
shrinkage.  Similar  tests  made  of  gravel  and  stone  de¬ 
veloped  20.8  and  17.7  per  cent,  respectively.  Another  wit¬ 
ness  testified  that  tests  made  for  shrinkage  of  trap  rock 
indicated  16.25  to  17.5  per  cent.  Such  tests  may  serve  to 
indicate  the  amount  of  shrinkage  reasonably  to  be  expected 
under  conditions  where  the  material  is  confined  and  sub¬ 
jected  to  tamping  throughout  the  whole  amount  under  test, 
but  these  conditions  do  not  exist  in  the  ballast  as  measured 
in  the  track.  Only  a  portion  of  it  has  been  subjected  to 
tamping  and  to  compression  by  the  moving  trainloads 
which  pass  over  it.  For  the  average  ballast  section,  the 
greater  portion  of  the  ballast  in  place  is  not  subject  to 
such  tamping  and  compression  but  lies  loose  between  the 
ties  and  04  the  shoulders  of  the  section.  In  adding  to  the 
measured  ballast  an  amount  equal  to  10  per  cent  for 
44  shrinkage,  consideration  was  given  to  the  various 
kinds  and  grades  of  ballast  materials  and  the  vary¬ 
ing  conditions  under  which  they  were  put  in  place  and 
treated  thereafter.  We  are  convinced  in  this  case  that  the 
10  per  cent  added  to  all  the  measured  ballast  on  this  prop¬ 
erty  is  adequate. 

At  the  hearing  the  bureau  recommended  that  the  prices 
for  cinder  ballast,  including  haul,  be  increased  as  follows: 
On  the  carrier,  from  25  cents  to  27  cents,  and  on  the  Old 
Colony  system,  from  25  cents  to  28  cents  per  cubic  yard. 
We  approve  these  changes  and  the  tentative  valuation  will 
be  modified  accordingly. 

Trachlaying  and  surfacing. — We  have  included  $8,720,506 
for  cost  of  reproduction  new  of  tracklaying  and  surfacing 
on  the  property  used,  an  average  of  $1,980  per  mile  for  all 
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tracks.  The  carrier  contends  that  this  amount  is  insuffi¬ 
cient  to  the  extent  that  it  is  less  than  $12,473,043,  or  an 
average  of  $2,832  per  mile.  The  difference  is  Attributed 
by  it  to  alleged  inconsistencies  in  our  application  of  the 
prices  and  to  the  inadequacy  of  these  prices.  The  incon¬ 
sistencies  complained  of  are  found  principally  \0here  dif¬ 
ferent  prices  were  applied  to  different  portions  of!  the  track 
having  the  same  weight  of  rail,  although  there  do  not  ap¬ 
pear  to  be  any  substantial  differences  in  conditions  which 
would  affect  the  price.  At  the  hearing  the  bureau  recom¬ 
mended  that  certain  changes  be  made  in  these  prices  which 
will  correct  the  discrepancies,  and  increase  the  total  cost  of 
reproduction  new  for  this  account  to  $9,124,200,  and  the 
average  cost  per  mile  of  track  to  $2,071.  These  changes  in 
prices  are  approved.  j 

In  support  of  the  higher  unit  prices  for  which  the  carrier 
contends  it  introduced  in  evidence  an  exhibit  similar  to  that 


which  we  had  before  us  in  New  York ,  Philadelphia,  &  Nor¬ 
folk  R.  R.  Co.,  97  I.  C.  C.,  273  290,  designated  as  formula 
F.  However,  in  the  carrier’s  exhibit  the  labor  ivas  based 
on  a  rate  of  17.5  cents  per  hour  instead  of  15  cents  used  in 
formula  F.  We  have  heretofore  rejected  formula  F  as  not 
affording  a  reliable  guide  in  determining  the  proper  prices 


for  reproduction  of  tracklaying  and  surfacing. 


Two  of 


the  carrier’s  witnesses  testified  in  support  of  the  prices 
contained  in  its  exhibit.  One  of  these  witnesses  advocated 
prices  about  10  per  cent  higher.  The  other  witness  cited 
an  instance  in  his  own  experience  in  1912  and  1913,  when 
he  had  charge  of  construction  for  a  contractor  who  was 


paid  $1,000  per  mile  for  tracklaying  and  surfacing  of  about 


9  miles  of  new  track  for  the  Boston  and  Maine  Railroad  in 


New  Hampshire.  The  total  cost  of  this  tracklaying  and 
surfacing  and  placing  ballast  including  work-train  service, 
as  estimated  by  him,  was  $2,400  per  mile.  Thisj  compares 
with  $2,333  per  mile  for  like  track  as  determined  from  the 
data  in  the  carrier’s  exhibit  for  an  initial  speed  of  40  miles 
per  hour.  This  contract  was  for  a  small  amount  of 
45  track  and  does  not  appear  to  have  been  let  to  the 
lowest  responsible  bidder  after  competitive  bidding 
with  other  contractors.  It  also  included  in  the  same  price 


the  performances  of  work  assignable  to  other!  accounts. 
The  $2,400  per  mile  stated  to  be  the  total  cost  of;  this  track 
is  said  to  include  all  costs  incident  to  placing  it  in  opera- 
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tion  at  train  speeds  up  to  40  miles  per  hour.  We  have  re¬ 
peatedly  held  that  an  estimate  of  cost  of  reproduction 
should  be  confined  to  that  of  a  track  in  the  condition  in 
which  tracks  are  ordinarily  turned  over  to  operation  and 
that  it  can  not  properly  include  the  entire  maintenance 
costs  which  go  into  the  making  of  a  solidified  track.  It 
thus  appears  that  the  costs  on  this  project  include  more 
than  can  properly  be  placed  in  a  reproduction  estimate. 
This  witness  also  testified  that,  based  on  his  experiences 
as  construction  engineer  for  the  carrier  in  1910  to  1912,  it 
was  his  opinion  that  the  cost  of  such  track  would  be  $2,500 
to  $2,600  per  mile  for  tracklaying  and  surfacing,  including 
the  placing  of  ballast.  Of  the  differences  between  the  prices 
applied  in  the  tentative  valuation  and  those  urged  by  the 
carrier,  he  attributed  from  $450  to  $800  per  mile  to  insuffi¬ 
cient  amounts  in  our  prices  for  consolidation  of  the  ballast, 
and  raising  tamping,  and  trimming  prior  to  commercial 
operation.  He  also  directed  attention  to  the  difference  be¬ 
tween  the  track  to  which  our  prices  apply  and  the  track 
which  the  carrier  priced.  The  carrier  is  pricing  a  track 
capable  of  sustaining  the  normal  speeds  as  of  date  of  valua¬ 
tion.  We  are  assigning  prices  for  new  track  which  it  would 
be  customary  to  turn  over  as  a  new  railroad  for  operation. 
The  labor  cost  of  maintaining  a  new  track  would  be  above 
normal  for  a  more  or  less  extended  period  following  the 
commencement  of  commercial  operation.  However,  the 
total  maintenance  costs  would  not  be  so  much  out  of  line 
with  normal  costs  due  to  the  offsetting  effect  of  the  small 
amount  of  material  required  during  this  period. 

A  witness  for  the  bureau  testified  that  the  prices  applied 
in  the  tentative  valuation  are  supported  by  a  great  amount 
of  cost  data  showing  contract  costs  on  numerous  projects 
throughout  the  United  States  and  in  the  territory  of  the 
carrier.  The  data  were  carefully  analyzed,  due  to  the 
variation  in  the  proportion  of  work  to  be  done  under  the 
contracts  to  that  of  the  total  work  for  which  the  costs  were 
properly  includible.  They  have  been  discussed  in  previous 
decided  cases  and  need  not  be  further  considered  here. 

The  carrier  contends  that  the  costs  here  under  considera¬ 
tion  are  almost  wholly  labor  costs  and  insists  that  there  was 
a  trend  upward  of  labor  rates  from  1900  to  1914,  and  that 
the  contract  data  which  were  placed  in  evidence  sustain  this 
view.  The  prices  applied  in  the  tentative  valuation  are 
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much  in  excess  of  these  contract  prices,  since  they  provide 
for  other  elements  of  cost  not  included  in  the  con- 
46  tract  prices.  The  showing  of  a  trend  in  these  base 
contract  prices  does  not  aid  materially  in  arriving 
at  the  total  unit  costs  for  the  property  priced.  We  must 
also  consider  the  effect  on  cost  of  other  conditions,  such 
as  the  greater  lengths  of  road  reproduced,  as  compared 
with  the  short  lines  for  which  data  are  in  evidence.  It  is 
evident  that  the  economy  of  special  tracklaying  equipment 
and  trained  labor  gangs  used  on  the  larger  projects  would 
result  in  unit  costs  lower  than  where  a  small  amoupt  of  track 
was  constructed  without  these  advantages.  When  the  costs 
included  in  the  carrier’s  price  for  consolidation  of  ballast 
and  expenses  incident  to  conditioning  the  track  for  higher 
speeds  are  eliminated,  there  is  not  a  very  material  differ¬ 
ence  in  the  prices  in  issue.  The  carrier’s  contention  with 
respect  to  the  alleged  inadequacy  of  the  unitj  prices  is 
denied. 

Crossings  and  signs. — The  tentative  valuation  includes 
$17,406,153  for  cost  of  reproduction  new  of  crossings  and 
signs.  The  carrier  contends  that  this  sum  is  insufficient 
and  should  be  increased  to  $17,787,010.  The  major  part 
of  this  increase  is  accounted  for  as  follows:  $500  omitted 
through  error;  $13,068  for  cost  of  reproduction  of  the 
bridge  at  Sterling  Junction;  and  the  balance  through  the 
application  of  a  higher  price  per  square  yard  for  cinder 
and  gravel  road  surfacing.  We  find  that  the  $500  was  er¬ 
roneously  omitted  and  the  tentative  valuation  vyill  be  cor¬ 
rected  accordingly.  The  bridge  at  Sterling  Junction  is  a 
highway  bridge,  the  cost  of  reproduction  new  of  which  has 
been  estimated  at  $12,440.  The  carrier  paid  55  per  cent 
and  the  municipality  45  per  cent  of  its  construction  cost. 
The  carrier’s  portion  was  erroneously  inventoried  to  the 
Boston  and  Maine  Railroad.  The  necessary  corrections 
will  be  made.  The  sum  of  $6,842  will  be  included  as  the 
cost  of  reproduction  of  the  carrier’s  portion. 

The  carrier  protests  the  prices  of  10  cents  and  15  cents 
per  square  yard  applied  in  the  tentative  valuation  to  cinder 
and  gravel  road  surfacing,  respectively,  and  contends  that 
40  cents  per  square  yard  should  be  applied.  This  price  is 
said  to  be  supported  by  contract  costs  of  gravel  surfacing. 
These  contracts  were  for  various  improvement  projects 
during  the  period  1910  to  1913,  inclusive.  The  prices  varied 
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from  15  cents  to  61  cents,  the  weighted  average  of  all  being 
39.1  cents.  This  weighted-average  price  is  influenced 
largely  by  one  contract,  wherein  the  unit  cost  of  17,800 
square  yards  was  60  cents  per  square  yard.  This  price  was 
one  of  several  unit  prices  which  were  added  to  an  original 
contract  as  the  result  of  a  supplemental  agreement  between 
the  contractor  and  the  chief  engineer.  The  record  does  not 
show  whether  or  not  it  was  the  result  of  competitive  bid¬ 
ding.  It  is  for  such  a  large  quantity,  and  so  much  out  of 
line  with  most  of  the  other  bids,  that  we  are  of  the 
47  opinion  that  it  should  not  be  given  full  weight  with 
the  other  prices  paid  under  original  contracts.  When 
this  contract  is  eliminated  the  weighted  average  is  reduced 
to  30.6  cents  per  square  yard.  When  the  extreme  prices 
of  15,  16,  55,  60  and  61  cents  are  omitted,  the  weighted 
average  is  29.2  cents. 

A  witness  for  the  bureau  testified  in  support  of  the  prices 
applied  in  the  tentative  valuation.  He  relied  on  his  exhibit 
showing  the  average  cost  of  cinder  and  gravel  ballast  in 
place.  These  prices  provided  only  for  the  cost  of  the  ma¬ 
terial  delivered  and  spread,  whereas  the  road  surfacing  in¬ 
ventoried  and  for  which  the  carrier  contends  that  a  higher 
price  should  be  applied  was  rolled  or  solidified  after 
spreading.  We  are  of  the  opinion  that  the  price  of  cinder 
and  gravel  road  surfacing  should  be  increased  to  25  and 
30  cents  per  square  yard,  respectively.  The  tentative 
valuation  will  be  modified  accordingly. 

At  the  hearing  the  bureau  recommended  that  certain 
prices  which  were  applied  in  the  tentative  valuation  to  steel 
bridges  in  this  account  be  modified.  This  question  has  been 
considered  and  disposed  of  heretofore  in  our  consideration 
of  the  bridges,  trestles,  and  culverts  account.  The  tenta¬ 
tive  valuation  will  be  modified  to  include  the  prices  for 
steel  bridges  in  this  account  which  were  there  approved. 

Station  and  office  buildings. — The  carrier  protests  the 
sum  of  $28,751,560  included  in  the  tentative  valuation  for 
cost  of  reproduction  new  of  station  and  office  buildings.  It 
contends  that  this  amount  should  be  increased  to  $28,964,- 
457.  This  difference  is  due  to  higher  unit  prices  for  grad¬ 
ing  and  track  scales,  an  error  in  the  summary  of  the  prop¬ 
erty  of  the  Boston  and  Providence  Railroad  in  Massa¬ 
chusetts,  an  alleged  omission  of  $5,275  from  the  cost  of 
reproduction  new  of  the  passenger  station  at  New  London, 
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and  the  omission  of  a  sum  representing  its  ownership  of  a 
part  interest  in  property  at  Northampton,  Mas$.,  alleged 
to  be  jointly  owned  with  the  Boston  and  Maine!  Railroad. 
The  issue  wdth  respect  to  the  prices  applied  to  grading  has 
been  discussed  and  considered  heretofore  under!  the  grad¬ 
ing  account  and  will  not  be  further  considered  hejre. 

The  carrier  contends  that  $45,111  should  be  added  to  the 
cost  of  reproduction  new  of  73  track  scales.  This  is  an  in¬ 
crease  of  about  21  per  cent  over  the  total  amount  included 
in  the  tentative  valuation.  The  record  consists  of  the  testi¬ 
mony  of  the  carrier’s  witness  and  an  exhibit  showing  the 
price  contended  for  and  that  included  in  thei  tentative 
valuation  for  each  of  the  73  track  scales.  It  klso  showTs 
the  breakdown  of  the  cost  of  material,  labor,  and 
48  overhead  for  the  principal  types  of  scales  inven¬ 
toried.  These  costs  were  not  taken  directly  from  the 
carrier’s  books  but  are  partly  recorded  costs  and  partly 
estimates  by  the  carrier  as  made  by  the  employee!  in  respon¬ 
sible  charge  of  the  department  wdiich  installs  and1  maintains 
the  scales.  No  contract  data  were  submitted.  We  are  not 
convinced  that  any  change  should  be  made  in  the  prices 
applied  to  track  scales. 

The  carrier  protests  the  sum  of  $100,000  included  in  the 
tentative  valuation  as  the  cost  of  reproduction  pew  of  the 
passenger  station  at  New  London  for  the  reason  that  it 
is  not  the  amount  which  results  from  the  cubic  feet  and 
unit  price  stated  in  the  engineering  report  and  is  less  than 
the  amount  included  in  the  preliminary  engineering  report. 
This  property  is  jointly  owned  and  used.  When  our  re¬ 
port  on  the  property  of  the  other  carrier  jointjly  using  it 
was  under  consideration  an  error  in  pricing  this  property 
was  discovered.  The  correction  reduced  the  total  estimate 
to  approximately  $100,000.  This  sum  was  then  assigned  as 
its  reproduction  cost  and  placed  in  the  engineering  report 
on  the  carrier.  The  original  units  and  prices  should  have 
been  changed.  The  carrier’s  interest  in  the  alleged  joint 
property  at  Northampton,  Mass.,  in  the  amount  of  $7,465, 
was  not  included  in  the  tentative  valuation  for 'the  reason 
that  no  agreement  between  the  carrier  and  the  Boston  and 
Maine  Railroad  had  been  filed  w’ith  us  in  support  of  such  a 
division  of  ownership,  nor  do  wTe  find  such  an!  agreement 
in  this  record.  The  omission  of  the  reproduction  costs  of 
this  propertv  from  the  tentative  valuation  is  approved. 
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At  the  hearing  the  bureau  recommended  that  the  car¬ 
rier’s  portion  of  certain  jointly  owned  and  used  property 
in  the  Grand  Central  Terminal,  New  York  City,  be  added 
to  the  property  included  in  this  account  in  the  tentative 
valuation.  This  was  an  interest  to  the  extent  of  11.75  per 
cent  in  property  jointly  owned  with  the  New  York  Central. 
At  the  oral  argument  the  bureau  moved  that  this  recom¬ 
mendation  be  disapproved,  as  there  was  an  error  in  the 
classification  of  the  property  as  common  carrier.  It  was 
explained  that  the  carrier’s  interest  therein  was  repre¬ 
sented  in  funds  advanced  to  the  lessee  for  construction  of 
buildings  on  the  concourse  which  were  not  a  part  of  the 
common-carrier  property.  This  property  will  not  be  in¬ 
cluded  in  the  valuation.  The  bureau  recommended  that  the 
tentative  valuation  be  corrected  to  show  the  carrier  as  joint 
owner  with  the  New  York  Central  of  an  express  building 
in  New  York  City  consisting  of  a  7-story  fireproof  build¬ 
ing,  the  ownership  of  which  is  49.83  per  cent  in  the  carrier 
and  50.17  per  cent  in  the  New  York  Central,  and  the  use 
71.05  per  cent  by  the  New  York  Central  and  28.95  per  cent 
by  the  Adams  Express  Company.  The  carrier’s  por- 
49  tion  of  the  cost  of  reproduction  new  is  $277,355  and 
cost  of  reproduction  less  depreciation  $269,034.  The 
tentative  valuation  will  be  modified  to  show  this  property 
as  jointly  owned  but  not  used  by  the  carrier. 

The  bureau  also  recommended  that  the  cost  of  reproduc¬ 
tion  new  of  this  account  be  reduced  by  $19,283  and  less  de¬ 
preciation  by  $15,413,  for  6  coal  trestles  which  were  im¬ 
properly  classified.  These  trestles  are  neither  owned  nor 
used  by  the  carrier  for  common-carrier  purposes.  There 
were  also  40  other  coal  trestles  which  were  included  as 
common-carrier  property  owned  but  which  we  find  should 
have  been  reported  as  noncarrier  property.  Their  cost  of 
reproduction  new  totals  $443,473  and  cost  less  depreciation 
$275,649.  The  tentative  valuation  will  be  amended  ac¬ 
cordingly. 

Wharves  and  docks . — The  carrier  protests  the  omission 
from  the  tentative  valuation  of  a  wharf  at  New  Bedford. 
We  find  that  this  wharf  was  used  by  the  carrier  on  date 
of  valuation  and  should  have  been  included  with  other 
property  at  that  point.  The  tentative  valuation  will  be 
modified  to  include  for  this  property  $5,461  for  cost  of  re¬ 
production  new  and  $1,444  for  cost  of  reproduction  less 
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depreciation.  Also,  there  was  omitted  certain  pier  prop¬ 
erty  at  Saybrook,  Conn.,  owned  by  the  carrier  and  used  by 
the  Hartford  &  New  York  Transportation  Company,  the 
cost  of  reproduction  new  of  which  is  $8,266  and  cost  of  re¬ 
production  less  depreciation  $4,595.  This  correction  will 
be  made.  In  the  tentative  valuation  we  assigned  to  the 
carrier  as  used  but  not  owned  certain  wharf  property  which 
we  have  since  found  to  have  been  used  on  date  of  valua¬ 
tion  by  the  New  Bedford,  Martha’s  Vineyard  hnd  Nan¬ 
tucket  Steamboat  Company  and  the  New  England  Steam¬ 
ship  Company.  The  tentative  valuation,  therefore,  will  be 
corrected  by  the  elimination  of  this  property. 

Coal  and  ore  wharves. — The  carrier  protests  the  unit 
price  applied  to  a  coal  pocket  on  Belle  Dock  at  New  Haven 
as  not  being  applicable  to  this  type  of  structure.  A  witness 
for  the  bureau  testified  that  this  structure  was  improperly 
priced  in  the  tentative  valuation  and  recommended  that  the 
reproduction  costs  be  increased  to  $19,915  for  cost  of  re¬ 
production  new  and  $16,330  for  cost  of  reproduction  less 
depreciation.  These  amounts  are  approved.  j 

Telegraph  and  telephone  lines. — The  tentative!  valuation 
includes  $320,100  for  cost  of  reproduction  new  of!  telegraph 
and  telephone  lines.  The  carrier  contends  that  this  sum 
should  be  increased  to  $392,976.  It  agrees  that  the  quanti¬ 
ties  inventoried  are  substantially  correct.  It  alleges  that 
owing  to  the  absence  of  a  detailed  statement  of!  the  items 
in  the  tentative  valuation  it  is  unable  to  point  oht  specific¬ 
ally  which  prices  are  inadequate.  Its  prices  ar£  the  same 
as  those  ascertained  by  the  Western  Union  Tele- 
50  graph  Company  as  a  result  of  that  company’s  in¬ 
vestigation  of  the  costs  of  such  work.  No  cost  data 
are  in  evidence  in  support  of  these  prices.  It  hhs  not  been 
shown  wherein  these  prices  are  better  adapted  to  the  units 
of  property  than  those  applied  in  the  tentative ;  valuation. 
The  amount  included  for  this  account  is  approved. 

Other  expenditures ,  road. — The  carrier  protests  the 
omission  of  an  amount  for  this  account.  It  .contends  that  a 
sum  not  less  than  $11,861,862,  or  5  per  cent  of  the  cost  of 
reproduction  new  of  the  road  accounts,  exclucfing  Land, 
should  be  included  for  these  costs.  It  enumeirates  costs 
amounting  to  $9,328,444  which  it  allocated  to  this  account, 
of  which  amount  $5,951,505  represents  items  which  it  has 
considered  proper  to  charge  to. other  accounts.  Should 
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we  consider  these  items  not  proper  to  include  in  the  other 
accounts,  it  urges  that  they  be  assigned  to  this  account. 
The  costs  include  both  items  of  original  costs  paid  by  the 
public,  such  as  the  portion  of  costs  of  eliminating  grade 
crossings,  expenditures  made  by  the  carrier  in  changing 
highways,  and  other  items  of  original  cost  not  reported  as 
part  of  the  cost  of  reproduction,  and  items  which  are  esti¬ 
mates  for  contingencies.  At  the  hearing  part  of  the  evi¬ 
dence  relating  to  the  alleged  sum  which  should  be  included 
in  the  cost  of  reproduction  for  contingencies  was  rejected 
and  the  carrier  permitted  to  make  an  offer  of  proof.  The 
public  contributions,  the  expenses  of  the  carrier  in  chang¬ 
ing  highways,  and  other  items  of  original  cost  not  reflected 
in  the  reproduction  estimates  must  be  omitted  from  this 
account  for  the  same  reasons  that  they  are  omitted  from 
the  other  accounts  of  a  reproduction  estimate.  Our  decision 
to  omit  them  does  not  turn  on  the  question  of  whether  they 
are  properly  includible  in  a  particular  account  but  on  the 
broader  question  whether  they  are  properly  includible  in 
£ny  account.  In  previously  decided  cases  we  have  fully 
reviewed  the  reasons  which  have  led  us  to  the  conclusions 
that,  in  view  of  the  manner  in  which  our  reproduction  esti¬ 
mates  are  prepared,  no  specific  addition  for  contingencies 
is  necessary.  The  protest  is  overruled. 

Power-plant  machinery. — The  carrier  protests  the  omis¬ 
sion  from  the  cost  of  reproduction  of  property  used  of 
certain  power-plant  machinery  owned  by  The  Connecticut 
Company  and  located  in  what  is  known  as  Stamford  Elec¬ 
tric  Plant  No.  2,  the  reproduction  cost  new  of  which  is  al¬ 
leged  to  be  $12,331.  This  property  was  omitted  from  the 
tentative  valuation  for  the  reason  that  the  agreement  with 
respect  to  its  ownership  and  use  was  signed  by  the  carrier 
and  owning  company  December  23,  1915,  or  subsequent  to 
date  of  valuation.  It  appears,  however,  that  it  was  being- 
used  bv  the  carrier  on  date  of  valuation  and  the  use  was 
substantially  the  same  as  that  specified  in  the  agreement. 

We  find  that  90  per  cent  of  this  property  was  used 
51  for  common-carrier  purposes  and  that  this  percent¬ 
age  of  the  cost  of  its  reproduction  should  have  been 
included  in  the  amount  reported  for  property  used  but  not 
owned.  The  order  entered  herein  will  include  $10,267  for 
cost  of  reproduction  new  and  $4,346  for  cost  of  reproduc¬ 
tion  les^  depreciation  of  -this  machinery  as  property  used 
but  not  owned. 
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Freight-train  cars . — The  tentative  valuation  j  includes 
$35,660,323  for  cost  of  reproduction  new  of  freight-train 
cars.  The  carrier  contends  that  this  amount  should  be  in¬ 
creased  to  $36,847,973.  This  sum  results  from  the  applica¬ 
tion  of  higher  unit  prices  to  60,000-pound  capacity  steel- 
underframe  box  cars,  higher  unit  prices  to  certain  caboose 
cars,  and  an  amount  for  the  equipment  on  the  caboose  cars. 
About  63  per  cent  of  the  total  amount  included  in  the  tenta¬ 
tive  valuation  for  cost  of  reproduction  new  of  freight-train 
cars  is  represented  in  the  cost  of  reproduction  of  j  22,379  of 
the  60,000-pound  capacity  steel-underframe  box  ca^rs,  priced 
at  $1,000  per  car.  The  carrier  contends  that  the  unit  price 
applied  to  these  cars  should  be  increased  to  $1,050  per  car. 
In  support  of  this  price  its  witness  introduced  an  exhibit 
showing  the  cost  to  the  carrier  of  14,344  cars  of  j  this  type 
during  the  period  1904  to  1912,  inclusive.  Their  weighted- 
average  cost  was  $1,108  per  car.  The  cost  of  the  3,979  cars 
shown  on  this  exhibit  as  purchased  during  the  pricing 
period  averages  $1,045  per  car.  However,  when  only  the 
1,194  cars  are  considered  for  which  the  contracts  were  let 
during  the  pricing  period,  the  average  cost  is  reduced  to 
$991  per  car.  The  carrier  contends  that  its  price  is  further 
supported  by  the  purchases  in  1912  by  the  Central  New 
England  Railroad,  one  of  its  subsidiary  companies,  of  1,000 
cars.  These  cars  were  built  to  the  carrier’s  specifications, 
900  being  side-door  and  costing  $1,025  each,  and  100,  hav¬ 
ing  end  doors,  at  $1,055  each. 

The  unit  price  of  $1,000  per  car  applied  to  these  60,000- 
pound  capacity  cars  in  the  tentative  valuation  was  sup¬ 
ported  by  costs  of  some  of  these  particular  cars  and  of 
similar  cars  on  lines  of  other  carriers  in  the  territory,  which 
were  contracted  for  during  the  pricing  period. 

6,376  such  cars  cost  from  $1,049  in  1910  to  $845 
a  weighted  average  of  $995  per  car.  The  price 
the  tentative  valuation  is  approved. 

The  carrier  protests  the  price  of  $1,150  each, 

50  eight-wheel,  steel-under  frame  caboose  cars,  24  feet  long. 
Its  witness  testified  that  these  cars  were  built  in  the  car¬ 
rier’s  shops  at  a  net  cost  of  $1,677  each  and  that  a  builder’s 
profit  of  10  per  cent  should  be  added  thereto,  making  the 
unit  price  which  would  have  to  be  paid  a  contractor  $1,845 
per  car.  The  details  underlying  the  average  cost  of  $1,677 
per  unit  were  not  submitted  by  the  carrier  at  the  hearing, 
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nor  were  they  furnished  to  the  bureau  for  its  con- 
52  sideration.  It  appears,  however,  that  about  $300  of 

this  amount  represents  the  carrier’s  estimate  of  the 
overhead  costs.  The  evidence  is  insufficient  to  warrant  any 
change. 

The  carrier  contends  that  $100  should  be  added  to  the 
price  applied  to  all  caboose  cars  to  provide  for  the  repro¬ 
duction  costs  of  tools,  appurtenances,  furniture,  and  fix¬ 
tures  which  are  included  with  each  car  when  it  is  put  in 
service.  The  witness  for  the  bureau  testified  that  the  prices 
applied  to  caboose  cars  include  this  equipment,  as  it  is 
customary  for  such  equipment  to  be  provided  with  new 
cars.  The  carrier  did  not  submit  cost  data  in  support  of 
its  contention  that  the  prices  applied  in  the  tentative  valua¬ 
tion  were  insufficient  to  include  this  equipment.  The  amount 
included  in  the  tentative  valuation  for  caboose  cars  is  ap¬ 
proved. 

Passenger-train  cars. — The  carrier  protests  the  omission 
from  the  tentative  valuation  of  49  passenger-train  cars  al¬ 
leged  to  have  been  owned  and  used  by  it  on  date  of  valua¬ 
tion.  It  estimates  their  cost  of  reproduction  new  to  be 
$281,010.  These  cars  were  omitted  for  the  reason  that  they 
were  not  reported  by  the  carrier  as  being  in  common-car¬ 
rier  service  on  date  of  valuation.  The  record  shows  that 
32  of  these  cars  were  condemned  before  the  date  of  valua¬ 
tion  and  the  balance  were  either  condemned  following  that 
date,  or  were  sold,  or  converted  and  placed  in  other  service. 
It  has  not  been  shown  that  any  of  them  were  in  service  on 
the  date  of  valuation.  The  omission  of  these  49  passenger 
cars  from  the  reproduction  costs  is  approved. 

Motor  equipment  of  cars. — The  tentative  valuation  in¬ 
cludes  $719,690  for  cost  of  reproduction  new  of  motor 
equipment  of  cars.  The  carrier  contends  that  this  sum  is 
insufficient  and  should  be  increased  to  $747,490.  This  higher 
amount  is  supported  by  an  estimate  of  its  witness  and  his 
opinion  that  the  original  cost  of  this  property  is  the  best 
measure  of  its  cost  of  reproduction  new.  This  estimate 
includes  cost  of  lighting  equipment.  A  witness  for  the  bu¬ 
reau  testified  that  the  cost  of  the  lighting  equipment  ac¬ 
counted  for  the  difference.  The  cost  of  this  equipment  is 
chargeable  to  the  passenger-train  cars  account.  His  re¬ 
view  of  that  account  led  him  to  conclude  that  as  a  whole 
the  prices  applied  to  passenger-train  cars  were  sufficient 
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to  provide  for  the  cost  of  the  lighting  equipment.  No 
change  will  be  made  in  respect  to  this  equipment.] 

Floating  equipment. — The  tentative  valuation  includes 
$3,150,300  for  cost  of  reproduction  new  of  floating  equip¬ 
ment.  The  carrier  contends  that  this  sum  should  be  not 
less  than  $3,913,127.  This  equipment  comprises  74  units, 
winch  were  constructed  during  the  period  1880  tp  1913,  in¬ 
clusive.  With  the  exception  of  a  passenger  ferry  boat  and 
a  derrick  scow,  these  units  are  either  tug  boats,! transfers, 
or  car  floats.  The  carrier  has  estimated  ithe  repro- 
53  duction  prices  by  applying  to  the  original  cost  of 
each  unit  a  factor  alleged  to  represent  the  ratio  of 
change  in  its  construction  cost  between  the  year  built  and 
1914  as  indicated  by  the  curves  platted  from  dath  compiled 
under  the  direction  of  the  presidents’  conference  commit¬ 
tee.  It  was  the  opinion  of  the  carrier’s  witness  that  the 
use  of  this  method  of  estimating  unit  prices  for  this  equip¬ 
ment  was  proper. 

These  cost  data  and  curves  which  were  assembled  by  the 
committee  consist  principally  of  the  estimates  of  costs  of 
construction  for  each  year  from  1880  to  1921.  -They  were 
before  us  in  New  York,  Philadelphia  &  Norfolk  R.  R.  Co., 
supra ,  304,  and  were  there  discussed  and  considered,  and 
our  reasons  stated  for  not  approving  their  application  in 
that  case.  Numerous  diagrams  are  in  evidence  in  this  case, 
prepared  by  the  carrier  and  purporting  to  support  the 
application  of  these  trend  curves.  These  diagrams  show 
the  trend  curves  and  also  have  platted  thereon  the  prices 
paid  during  different  years  for  units  of  the  same  type.  The 
costs  of  these  units  indicate  an  upward  trend  substantially 
the  same  as  the  general  trend  of  the  curves.'  However, 
those  units  which  were  constructed  during  the j  later  years 
are  of  greater  dimensions,  gross  tonnage,  and  rated  ca¬ 
pacity  than  those  of  earlier  dates,  wThich  accounts  for  the 
greater  portion,  if  not  all,  of  the  increased  costs.  No  de¬ 
tailed  estimates  based  on  actual  costs  of  similar  units  to 
other  carriers  during  the  pricing  period  wer0  submitted. 
We  are  not  convinced  by  the  record  that  the  cost  of  repro¬ 
duction  new  of  the  carrier’s  floating  equipment  obtained 
by  the  use  of  the  trend  curves  would  produce  costs  which 
would  be  more  representative  of  what  the  carrier  would 
have  had  to  pay  during  the  pricing  period  than  the  amounts 
included  in  the  tentative  valuation. 
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The  prices  applied  to  each  unit  in  the  tentative  valua¬ 
tion  were,  as  far  as  the  data  were  available,  or  reported  by 
the  carrier,  equivalent  to  the  original  cost  to  date  of  valua¬ 
tion.  This  method  of  pricing  floating  equipment  was  fol¬ 
lowed  by  us  after  careful  consideration  of  the  prices  paid 
by  the  carrier  and  by  other  parties  for  similar  equipment. 
We  have  approved  this  method  in  other  valuation  cases 
heretofore  decided  and  find  no  reason  in  the  record  now 
before  us  to  disapprove  or  modify  its  application  in  this 
case. 

Work  equipment. — The  carrier  protests  the  sum  of 
$1,286,455  included  in  the  tentative  valuation  for  cost  of 
reproduction  new  of  work  equipment  and  contends  that 
this  amount  should  be  increased  to  $2,855,852.  The  carrier 
has  estimated  the  cost  of  reproduction  new  on  the  basis 
of  new  units,  whereas  the  cost  which  has  been  included  in 
the  tentative  valuation  is  on  the  basis  of  secondhand  or 
rebuilding  costs  for  those  units  wdiich  were  not  new  when 
placed  in  the  service  in  which  they  were  found  on 
54  date  of  valuation.  This  method  of  pricing  such 
property  has  been  approved  by  us  in  numerous  de¬ 
cided  cases. 

There  are  1,434  units  of  work  equipment  and  the  carrier 
contends  that  the  price  applied  in  the  tentative  valuation  to 
each  unit  is  insufficient  and  should  be  increased  by  a  sub¬ 
stantial  amount,  as  set  out  in  detail  in  its  protest.  At  the 
hearing  a  witness  for  the  bureau  recommended  certain 
changes  in  the  tentative  prices  applied  to  the  property  in 
this  account.  The  net  result  of  these  recommendations  is 
to  increase  the  cost  of  reproduction  new,  including  the  prop¬ 
erty  omitted,  from  $1,286,455  to  $1,438,855,  and  for  cost 
of  reproduction  less  depreciation  from  $760,424  to  $956,420. 
The  most  substantial  changes  are  in  the  unit  prices  ap¬ 
plied  to  work  cars  of  the  coach  type.  There  are  378  units 
of  this  class,  which  were  priced  in  the  tentative  valuation 
at  $450  to  $800  each  for  cost  of  reproduction  new.  The 
price  recommended  for  all  these  units  is  $1,090  each  and  the 
average  price  for  cost  of  reproduction  less  depreciation  is 
$850.20  each.  The  amount  of  $884,487,  however,  is  $71,933 
less  than  it  should  be,  since  nothing  was  included  for  the 
scrap  value  of  the  units  in  ascertaining  the  per  cent  of  cost 
new  from  the  condition  percentage  on  the  foregoing  coach- 
type  work  cars. 
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The  carrier  directs  our  attention  to  the  depreciation 
applied  in  the  tentative  valuation  to  its  wrecking  crane 
No.  29.  This  crane  was  priced  at  $4,000  new  hnd  $2,352 
less  depreciation.  It  was  purchased  secondhand  from  an¬ 
other  carrier  about  seven  months  previous  to  date  of  valua¬ 
tion.  The  crane  was  built  new  in  1901  and  in  estimating  the 
depreciation  we  took  into  consideration  its  total  hge  rather 
than  its  age  in  the  present  service.  This  was  improper,  as 
a  secondhand  price  was  used  in  determining  the  cost  of 
reproduction  new.*  The  recommendation  provides  for  the 
correction  of  this  error  by  increasing  the  cost!  of  repro¬ 
duction  less  depreciation  to  $3,920.  This  amount  is  ap¬ 
proved. 

The  299  ballast  cars  which  we  priced  tentatively  at  $920 
each  are  included  in  the  recommendation  at  $878  each.  This 
price  was  recommended  after  a  further  review  of  the  ap¬ 
plicable  cost  data.  No  change  was  recommended  in  the 
per  cent  of  cost  new  used  in  obtaining  the  coist  less  de¬ 
preciation  of  these  units  as  stated  in  the  tentative  valuation. 

Work  cars  of  the  box  type  were  priced  tentatively  at 
$350,  $400,  and  $450  each.  An  average  price  j  of  $300  is 
recommended  for  each  of  the  459  cars  of  this  kind.  This 
will  reduce  the  cost  of  reproduction  new  for  these  units 
$49,050,  and  less  depreciation  $20,592.  Also,  it  is  recom¬ 
mended  that  the  68  work  cars  of  the  coal-car  bppe,  priced 
tentatively  at  $350,  $400,  and  $450,  be  reduced  tb  $250  each, 
and  28  work  cars  of  the  flat  type,  priced  kt  $250  and 
55  $300,  be  reduced  to  $225  each.  These  ! changes  in 

prices  of  the  coal  and  flat  type  cars  will  reduce  the 
cost  of  reproduction  new  $13,725  and  less  depreciation 
$4,675.  The  cost  of  reproduction  new  of  69  cinder  cars  is 
decreased  from  $25,025,  stated  in  the  tentative  valuation, 
to  $24,840,  and  cost  less  depreciation  increased  from  $13,996 
to  $20,120.  The  unit  price  applied  to  two  steam  shovels  has 
been  increased  from  $9,830  each  to  $10,462,  which  was  the 
price  paid  for  them  in  1913,  and  the  cost  less  depreciation 
modified  accordingly.  For  seven  pay  cars  the  cost  of  re¬ 
production  less  depreciation  is  increased  froip  $2,940  for 
the  total,  to  $8,540.  Also,  minor  changes  in  the  prices  ap¬ 
plied  to  other  work  equipment  are  recommended.  The 
carrier  offered  no  specific  objection  to  these  recommended 
changes.  It  insists  that  the  higher  reproduction  prices 
which  were  proper  in  the  opinion  of  its  witness  should  be 


58 


X.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  YS. 


applied.  These  prices  are  applicable  to  new  equipment 
and  do  not  represent  costs  of  rebuilt  or  converted  units  on 
entering  the  cycle  of  use  in  which  they  were  inventoried. 
The  recommended  changes  are  approved. 

General  expenditures. — The  carrier  contends  that  for 
general  expenditures,  excluding  interest  during  construc¬ 
tion,  an  increase  should  be  made  from  1.5  per  cent  of  the 
road  accounts,  excluding  Land,  to  4.54  per  cent.  We  have 
included  $3,393,906  in  the  tentative  valuation  for  the  cost 
of  reproduction  of  items  chargeable  to  this  account  as  com¬ 
pared  with  $11,809,623  which  the  carrier  asks.  Its  support 
therefore  was  based  solely  on  the  opinions  of  its  witnesses. 
No  data  with  respect  to  actual  cost  of  the  items  of  expense 
assignable  to  these  accounts  were  submitted.  We  have 
heretofore  stated  that  general  expenditures  should  be  de¬ 
termined  by  the  application  of  a  percentage  to  the  roadway 
accounts,  exclusive  of  Land,  which  depends  upon  the  cir¬ 
cumstances  surrounding  the  reproduction  of  the  line  con¬ 
cerned.  We  are  not  convinced  that  any  change  should  be 
made  in  the  percentage  used  in  the  tentative  valuation. 

Interest  during  construction. — The  carrier  protests  the 
amount  of  $22,247,944  included  in  the  tentative  valuation 
for  interest  during  construction  and  contends  that  it  should 
be  not  less  than  $50,039,276.  About  one-half  of  the  latter 
sum  represents  an  estimate  of  the  interest  on  the  invest¬ 
ment  in  lands  during  the  construction  period.  We  have 
uniformly  held  in  previously  decided  valuation  cases  that 
nothing  should  be  included  in  our  estimate  of  the  repro¬ 
duction  costs  for  interest  on  expenditures  for  lands.  We 
adhere  to  that  conclusion. 

The  carrier  protested  the  construction  periods  estimated 
for  some  of  the  properties  which  comprise  the  system  but 
offered  no  substantial  evidence  with  respect  thereto.  In 
the  tentative  valuation  we  estimated  36  months  for  the  car¬ 
rier’s  owned  property  in  Connecticut  and  24  months  for 
its  property  in  the  other  States.  At  the  hearing  a 
56  witness  for  the  bureau  testified  that  a  review  of  the 
construction  periods  had  been  made  and  it  was  found 
that  the  36  months’  period  was  intended  for  the  w’hole  of 
the  carrier’s  owned  property  but,  through  an  error,  24 
months  had  been  used  as  the  basis  of  computing  interest 
on  its  property  outside  the  State  of  Connecticut.  He  recom¬ 
mended  a  new  schedule  of  construction  periods  for  prac- 
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tically  all  of  the  system.  The  net  result  of  the  application 
of  these  recommended  construction  periods  would  be  to  in¬ 
crease  the  amount  for  interest  during  construction  so  far 
as  affected  by  the  length  of  the  construction  period,  by 
about  13  per  cent.  The  periods  estimated  for  ttje  carrier’s 
owned  property  on  two  valuation  sections  apd  the  un¬ 
allocated  property  are  reduced  to  6  months,  and  those  on 
the  balance  of  the  owned  property  range  from  30  months 
to  42  months.  The  periods  estimated  for  the  property 
used  but  not  owned  range  from  6  months  to  36  months  for 
the  various  valuation  sections.  The  average  of  the  periods 
recommended  is  not  substantially  different  frtat  that  of 
the  periods  for  which  the  carrier  contends.  The  tentative 
valuation  will  be  modified  by  including  interest  during  con¬ 
struction  on  the  basis  of  the  construction  periods  recom¬ 
mended. 

Track  used  by  the  Boston  and  Maine  Railroad. — Between 
North  Acton  and  Concord  Junction,  Mass.,  a  'distance  of 
4.06  miles,  the  Old  Colony  Railroad  owns  a  double-track 
railroad.  This  property  is  included  in  the  tentative  valua¬ 
tion  as  used  by  the  carrier.  It  appears  that  on  date  of 
valuation  the  Boston  and  Maine  Railroad  wa$  the  lessee 
and  sole  user  of  one  of  these  main  tracks.  The  tentative 
valuation,  therefore,  will  be  corrected  to  show  the  property 
in  this  track  as  owned  by  the  Old  Colony  Railroad  and 
leased  to  the  Boston  and  Maine  Railroad. 


Rights  in  Public  Domain. 

The  carrier  leases  from  the  city  of  New  l^ork  certain 
pier  property  consisting  of  land,  bulkheads,  pier  structures, 
sheds,  and  shed  privileges,  for  which  it  pays  annual  rentals 
aggregating  $130,418.45.  It  contends  that  this  property 
had  a  value  on  date  of  valuation  of  not  less  than  $2,423,773, 
determined  by  the  capitalization  of  the  rentals  at  6  per 
cent.  This  amount  it  would  have  us  include  as  the  value 
of  rights  in  public  domain,  to  which  we  attached  no  present 
value  in  our  tentative  valuation.  The  record  does  not  dis¬ 
close  any  separate  proportions  of  the  rentals  j  allocable  to 
land,  structures,  and  bulkhead  of  wharfage  rights.  No  evi¬ 
dence  of  reproduction  costs  of  structures  or!  other  costs 
were  submitted.  We  have  heretofore  held  in  respect  to 
similar  property  under  lease  from  a  city  that  the  rentals 
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should  not  be  capitalized  and  the  resulting  amount  included 
in  the  valuation,  but  that  the  amount  of  rental  paid 
57  should  be  included  in  net  railway  operating  income 
so  far  as  the  property  is  used  in  common-carrier 
service.  We  so  hold  here.  Central  R.  Co.  of  N.  J.,  149 
I.  C.  C.  659,  698. 

Manv  of  the  structures  on  these  wharves  and  docks  which 
vrere  leased  by  the  city  of  New  York  to  the  carrier  were 
constructed  and  paid  for  by  the  carrier  but  were  to  become 
the  property  of  the  city  of  New  York  at  the  termination  of 
the  lease  in  each  instance.  Their  reproduction  costs  were 
included  in  the  tentative  valuation  as  property  owned  by 
the  city  of  New  York  and  used  by  the  carrier.  These 
amounts  were  $685,050  for  cost  of  reproduction  new  and 
$618,500  for  cost  of  reproduction  less  depreciation.  In 
Central  R.  Co.,  of  N.  J.,  supra,  we  held  that  the  cost  of 
structures  similar  to  these,  constructed  on  public  domain 
under  leases  for  a  term  of  years  and  which  were  to  become 
the  property  of  the  lessor  at  the  end  of  the  term,  should 
be  amortized  and  the  unexpired  portion  included  in  the 
value  of  rights  in  public  domain.  The  carrier  has  sub¬ 
mitted  cost  data  from  its  accounting  records  for  the  struc¬ 
tures  which  it  placed  on  these  leased  parcels  so  far  as  it 
has  been  able  to  find  the  information  in  its  records.  The 
unamortized  portions  of  these  costs  amount  to  $299,314.  In 
the  absence  of  better  evidence,  we  will  include  this  sum 
as  the  value  of  rights  in  public  domain  and  eliminate  from 
the  tentative  valuation  the  reproduction  costs  which  we  in¬ 
cluded  for  these  structures. 

Terminal  Property  at  New  York  City. 

_  i 

The  carrier  protests  the  omissions  from  the  tentative 
valuation  of  the  value  alleged  to  be  assignable  to  it  of  the 
property  used  as  a  terminal  station  in  the  city  of  New 
York;  the  approach  to  that  terminal  between  Woodlawn 
Junction  and  the  Grand  Central  Terminal  yard,  including 
the  coach  yard  at  Mott  Haven,  and  the  power  line,  trans¬ 
mission,  and  distribution  system  within  that  territory.  It 
contends  that  the  value  of  the  rights  in  perpetuity  to  the 
use  of  this  property  is  $55,490,531.  This  sum  is  the  total 
of  the  several  portions  of  the  property  based  on  their  al- 
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leged  total  values  and  proportion  of  the  use  of  each  on  date 
of  valuation,  as  follows : 


Grand  Central  Terminal . 

Fifty-ninth  Street  to  Mott  Haven. 

Mott  Haven  to  Woodlawn . 

Mott  Haven  yard . 

Distribution  system . 


Per  cent  j 
of  use  for 
year  ended 
June  30,  i 
1915  | 

41.93  I 
41.93 
62.95  ! 
43.74  | 
24.00 


S39, 664,068 
8,820,835 
4,849,762 
1,276,279 
879,587 


Total . . |.  $55,490,531 


58  At  the  hearing  evidence  was  introduced  by  the 
carrier  to  show  the  method  by  which  these  values 
were  ascertained.  Also,  copies  of  the  several  agreements 
and  legislative  acts  relating  to  the  joint  use  of  the  property 
are  in  the  record.  In  its  application  of  the  foregoing  fac¬ 
tors  of  use,  the  carrier  does  not  concede  that  the  resulting 
sums  are  necessarily  the  limit  of  the  value  of  the  use.  In 
the  case  of  the  Grand  Central  Terminal  prbperty,  the 
agreement  provides  that  the  proportion  of  use  in  the  car¬ 
rier  may  not  exceed  50  per  cent  of  the  total  property  jointly 
used. 


The  right  to  the  use  of  the  tracks  south  from 


Woodlawn 


Junction  was  acquired  from  the  New  York  and  Harlem 


Railroad  Company  by  The  New  York  and  ]^ew  Haven 
Railroad  Company,  predecessor  of  the  carrier,  by  an  agree¬ 
ment  dated  March  17, 1848.  The  right  of  the  Ne)v  York  and 
New  Haven  Railroad  to  construct  its  line  from  the  Con- 

i 

necticut-New  York  State  line  to  William’s  Bridge,  which 
point  is  just  south  of  Woodlawn  Junction,  was!  authorized 
by  an  act  of  the  New  York  Legislature  on  May  11, 1846,  and 
the  charter  of  the  New  York  and  Harlem  Railroad  was 


amended  by  the  legislature  March  29,  1848,  to  I  permit  the 
New  York  and  New  Haven  Railroad  to  operate  its  trains 
over  the  tracks  of  the  New  York  and  Harlem  Railroad 


Company  “upon  such  terms  and  to  such  point  as  has  been 
or  may  hereafter  be  agreed  upon  by  and  between  said  com¬ 
panies.”  The  agreement  provides  that  it  shdll  continue 
in  force  and  be  binding  on  both  companies  during  the  terms 
of  their  charters  and  for  all  renewals  thereof^  but  either 
company  may  terminate  the  covenant  for  compensation 
after  three  years  upon  giving  one  year’s  notice  to  the  other 
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company.  However,  this  could  not  terminate  the  contract, 
as  it  was  provided  that  new  covenants  should  be  agreed  to 
or  on  disagreement  that  the  questions  be  submitted  to  arbi¬ 
trators,  whose  award  would  be  binding  on  both  companies. 
There  is  no  defeasance  clause  in  this  agreement.  The  cost 
of  maintenance  of  the  property  is  to  be  paid  by  the  New 
York  and  Harlem  Railroad  Company.  The  compensation 
for  its  use  by  the  New  York  and  New  Haven  Railroad  is 
computed  on  the  basis  of  a  unit  price  per  passenger;  and, 
on  express  and  mail  matter,  it  is  provided  that  for  each 
shipment  a  portion  of  the  receipts  shall  be  retained  by  the 
New  York  and  New  Haven  Railroad  to  pay  for  station  costs 
and  the  balance  divided  with  the  New  York  and  Harlem 
Railroad  in  proportion  to  the  haul  on  the  respective  prop¬ 
erties.  The  proportion  of  use  is  not  limited  under  this 
agreement  except  so  far  as  modified  by  later  agreements 
with  respect  to  the  property  used  within  the  limits  of  the 
terminal  areas.  As  shown  above,  the  carrier’s  use  of  the 
road  from  Woodlawn  to  Mott  Haven  was  62.95  per  cent  for 
the  year  ended  on  date  of  valuation. 

59  On  August  6, 1872,  The  New  York  and  New  Haven 
Railroad  was  consolidated  with  the  Hartford  and 
New  Haven  Railroad  Company  under  the  name  of  New 
York,  New  Haven  and  Hartford  Railroad  Company,  which 
thereupon  succeeded  to  all  the  rights  and  obligations  of  the 
constituent  companies.  On  April  1,  1873,  the  New  York 
and  Harlem  Railroad  Company  leased  its  common-carrier 
property  to  the  New  York  Central  and  Hudson  River  Rail¬ 
road  Company  for  the  term  of  401  years.  This  lease  spe¬ 
cifically  provides  that  the  lessee  shall  perform  the  obliga¬ 
tions  and  enjoy  the  benefits  which  attach  to  the  agreement 
of  March  17, 1848,  for  use  of  the  tracks  by  the  carrier.  The 
mortgage,  which  was  executed  June  1,  1897,  was  subject  to 
the  rights  in  the  carrier  with  respect  to  the  use  of  the  track¬ 
age  and  to  the  rights  acquired  by  the  parties  to  the  tri¬ 
partite  agreement  of  November  1,  1872,  in  which  the  car¬ 
rier,  the  New  York  and  Harlem  Railroad,  and  the  New  York 
Central  and  Hudson  River  Railroad  were  the  contracting 
parties.  This  latter  agreement  relates  to  the  terminal  sta¬ 
tion  property,  the  issues  in  respect  to  which  are  hereinafter 
discussed  and  considered. 

The  carrier  contends  fhat  it  owns  a  perpetual  easement 
in  the  railroad  of  the  New  York  and  Harlem  Railroad  Com- 
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pany,  now  a  part  of  the  New  York  Central  Railroad  system, 
from  Woodlawn  to  the  Grand  Central  Terminal,  which  is 
an  interest  in  the  property  and  that  this  interest  is  wholly 
owned  and  used  by  it.  It  argues  that  this  is  not  an  ordinary 
trackage  right  but  an  estate  in  the  property.!  Its  dis¬ 
tinguishing  characteristics  are  that  it  is  perpetual,  is  im¬ 
pressed  upon  the  property  in  perpetuity  by  the  State,  and 
is  a  dominant  interest.  The  New  York  Legislature  not 
only  conferred  authority  upon  the  New  York  and  Harlem 
Railroad  to  enter  into  an  agreement  with  the  New*  York  and 
New  Haven  Railroad,  but  also  gave  the  right  to!  the  latter 
company  to  use  the  tracks  in  accordance  with  an  agreement 
between  the  two  companies.  We  are  urged  by  tlie  carrier 
to  find  a  value  for  this  right  to  use  as  a  property  right 
which  is  owned  and  used.  This  value,  it  contends,  should 
not  be  less  than  the  sum  which  is  produced  by  prorating  to 
each  of  the  using  carriers  that  portion  of  the  value  of  the 
whole  property  which  is  proportional  to  the  use. 

In  our  finding  of  a  value  for  the  property  used  .jointly 
under  this  agreement  it  is  contended  by  the  carrier  that  we 
should  allocate  a  portion  of  it  to  the  carrier  as  property 
owned  and  used.  It  does  not  limit  its  portion  of  the  value 
to  that  ratio  which  its  use  of  the  property  for  the  current 
year  bears  to  the  total  use,  but  for  the  purpose  here  con¬ 
sidered  is  not  urging  that  it  be  assigned  a  greater  propor¬ 
tion  of  the  value  than  that  represented  by  its  usej  The  car¬ 
rier  does  not  contend  that  it  made  an  investment  in 
60  the  lands  or  improvements  thereon  which  are  thus 
jointly  used.  The  value  of  the  property  owned  and 
used  which  we  would  value  to  the  carrier  must  be  found  in 
the  easement  or  right  to  use.  If  we  accept  the  carrier’s 
view  that  this  right  is  impressed  upon  the  property,  its 
value,  if  determined,  must  be  carved  out  of  the  whole  value 
for  the  property  used  which  we  find  under  the  valuation 
act.  We  note  that  the  agreement  for  this  right  begins  as 
follows:  4 4 This  agreement  and  contract  of  Transportation 
made  and  concluded  this  seventeenth  day  of  March  in  the 
year  one  thousand  eight  hundred  and  forty  eight  between 
*  *  It  is  thus  seen  that  the  agreement  expressly  calls 
the  contract  a  4 4 contract  of  Transportation.”  It  provided 
that  the  New  York  and  New  Haven  Railroad,  as  soon  as 
it  completed  its  line  of  railroad  from  the  New  iYork-Con- 
necticut  State  line  to  William’s  Bridge,  would  have  the 
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right  to  operate  its  trains  over  the  tracks  of  the  New  York 
and  Harlem  Railroad.  It  further  provided  that  the  New 
York  and  New  Haven  Railroad  would  pay  to  the  New  York 
and  Harlem  Railroad  and  the  latter  company  would  receive 
as  full  compensation  a  certain  sum  for  each  passenger 
transported  by  the  New  York  and  New  Haven  Railroad. 
Provision  was  also  made  for  compensation  for  mail  and 
express  carried  by  a  division  of  the  revenue  therefrom.  It 
was  provided  that  an  additional  track  should  be  constructed 
at  the  expense  of  the  New  York  and  Harlem  Railroad, 
which  was  also  required  to  maintain  the  road  in  good  and 
sufficient  repair.  There  is  nothing  expressly  stated  in  the 
agreement  which  gives  to  the  carrier  or  its  predecessor  a 
part  ownership  in  the  property,  nor  is  there  any  expression 
which  may  reasonably  be  construed  as  giving  to  the  carrier 
an  interest  beyond  that  right  to  use  on  consideration  of  the 
payment  of  a  full  compensation.  On  the  contrary,  as  set 
out  above,  it  is  expressly  stated  that  the  agreement  is  a 
contract  of  transportation  wherein  full  compensation  is 
paid  for  the  right  to  use  the  property  jointly  with  the  own¬ 
ing  carrier.  The  carrier  enjoys  a  right  of  joint  use  of  this 
property  for  which  it  pays  a  specific  fee  per  passenger  and 
a  definite  proportion  of  the  receipts  from  each  shipment  of 
express  or  mail  matter  transported.  The  property  is  main¬ 
tained  wholly  at  the  expense  of  the  owning  carrier.  For 
the  purpose  of  ascertaining  the  net  railway  operating  in¬ 
come  under  section  15a  of  the  act,  the  payment  made  for 
the  use  of  the  tracks  would  be  included  in  the  operating  ex¬ 
penses  of  the  carrier  as  joint  facility  rents  and  included  in 
the  operating  revenues  of  the  owning  company.  The  con¬ 
tract  provides  for  the  adjustment  of  the  compensation  for 
the  use  of  the  property  by  the  carrier.  When  either  of  the 
parties  to  the  agreement  is  not  satisfied  with  the  rates  of 
compensation,  notice  may  be  given  to  the  other  party 
61  and  the  rates  reviewed  by  arbitrators.  In  our  find¬ 
ing  of  value  of  the  property  owned  or  used  in  com¬ 
mon-carrier  service  for  rate-making  purposes,  we  are  of 
the  opinion  that  no  specific  sum  should  be  found  for  the 
carrier’s  right  to  use  these  tracks.  It  is  therefore  not 
necessary  for  us  to  determine  whether  the  right  of  use  in 
the  carrier  is  best  defined  by  reference  to  it  as  a  license  to 
use,  an  easement,  or  a  trackage  right.  We  do  recognize  that 
the  advantages  to  the  carrier  of  these  rights  are  valuable 
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and  essential  to  the  operation  of  its  property  as  a  whole. 
Nevertheless,  for  the  purpose  of  finding  a  rate-base,  it  is 
distinguished  only  by  its  magnitude  from  the  many  other 
similar  rights  of  carriers  to  the  joint  use  of  property  wholly 
owned  by  other  carriers. 

The  carrier  contends  that  it  is  the  owner  and  iuser  of  an 
undivided  interest  in  the  Grand  Central  Terminal  property, 
Fifty-ninth  Street  to  Forty-second  Street.  The  carrier  has 
the  right  to  the  joint  use  of  this  property  under  an  agree¬ 
ment  dated  November  1,  1872,  and  commonly  referred  to 
as  the  “ tripartite  lease,’ ’  which  was  an  agreement  entered 
into  by  the  New  York  and  Harlem  Railroad,  the! New  York 
Central  and  Hudson  River  Railroad,  and  the  New  York 
and  New  Haven  Railroad,  and  subsequent  agreements  be¬ 
tween  the  carrier  and  the  first  two  of  these  companies.  Of 
these  later  agreements,  the  one  dated  July  24, |  1907,  was 
made  to  provide  for  the  construction  of  the  present  Grand 
Central  Terminal.  All  agreements  are  subject  to  the  rights 
of  the  carrier  under  the  agreement  of  March  17,'  1848,  with 
respect  to  the  use  by  the  carrier  of  the  tracks  of  the  New 
York  and  Harlem  Railroad.  The  agreements  provide  for 
the  leasing  to  the  carrier  of  the  use  in  commop  with  the 
New  York  Central  and  Hudson  River  Railroad  Company 
of  the  terminal  property  for  its  use  for  traffic  other  than 
freight  up  to  but  not  exceeding  50  per  cent  of  the  maximum 
capacity.  The  lease  is  in  perpetuity,  but  contains  a  defea¬ 
sance  clause  in  the  covenant  to  forfeit  the  right  on  failure  to 
pay  the  compensation  stated.  This  compensation  is  com¬ 
puted  by  dividing  the  operating  expenses  between  the  car¬ 
rier  and  the  New  York  Central  and  Hudson  River  Railroad 


on  the  basis  of  use  and  the  carrier  is  to  pay  interest  at  the 
rate  of  4.5  per  cent  on  the  cost  of  construction,  j  The  oper¬ 
ating  official  is  selected  by  the  two  using  carriers  and  is 


subject  to  removal  by  either  carrier  on  notice.  These  same 
agreements  provide  for  the  carrier’s  use  of  a  portion  of 


the  Mott  Haven  yard  for  coaches  and  the  powCr-distribu- 
tion  system  for  its  power.  For  the  year  ended  on  date  of 
valuation  the  carrier’s  use  was  41.93  per  cent  of  the  total 


use  of  the  Grand  Central  Terminal,  43.74  per  cent  of  the 
Mott  Haven  yards,  and  24  per  cent  of  the  power-distribu¬ 
tion  system. 
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The  carrier  argues  that  the  value  of  property  is  in  its 
use,  and  relies  on  the  principle  of  law  applicable  to 
62  the  taxation  of  real  property  in  which  it  has  been 
held  that  “the  value  of  property  consists  in  its  use, 
and  he  who  owns  the  use  forever,  though  it  is  on  condition 
subsequent,  is  the  true  owner  of  the  property  for  the  time 
being.  Wells  v.  Savannah,  181  U.  S.  531.  In  the  case  cited 
it  was  a  question  of  who  should  pay  the  taxes  on  certain 
real  property,  the  purchaser  in  possession  and  paying 
ground  rent  with  the  right  of  purchase,  or  the  vendor  hold¬ 
ing  the  title  and  right  to  receive  the  rent.  The  right  to 
use  jointly  these  terminal  facilities  up  to  a  maximum  of  50 
per  cent  of  the  total  use  is  in  the  carrier  on  condition  that 
it  pay  interest  at  4.5  per  cent  on  the  construction  cost, 
which  may  be  considered  the  rent,  and  to  pay  its  proportion 
of  the  operating  cost  based  on  the  use.  There  is  no  pro¬ 
vision  by  which  the  carrier  can  acquire  an  interest  in  the 
fee  or  an  indefeasible  title  to  any  or  all  of  the  property 
other  than  that  of  a  cotenant  or  joint  user  as  defined  by  the 
agreement.  The  carrier  does  not  own  an  interest  that 
would  cause  it  to  suffer  loss  by  deflation  or  to  profit  by 
the  enhancement  of  value  which  might  take  from  or  add 
to  the  intrinsic  worth  of  the  property  used.  The  rent  is 
chargeable  to  joint-facility  rents,  which  account  is  de¬ 
scribed  as — 

This  account  shall  include  amounts  payable  accrued  as 
rent  for  tracks,  yards,  terminals,  and  other  facilities  owned 
or  controlled  by  other  carriers,  companies  or  individuals, 
and  in  the  joint  use  of  which  the  accounting  company  par¬ 
ticipates. 

This  account  is  taken  into  consideration  when  computing 
the  “net  railway  operating  income”  under  section  15a  of 
the  act.  In  this  same  section  it  is  provided  that  the  final 
value  which  we  find  under  section  19a  shall  be  deemed  the 
value  for  the  purpose  of  determining  the  aggregate  value 
of  the  property.  To  report  this  property  for  the  purpose 
of  rate-making  either  as  property  owned  and  used  or  used 
but  not  owned  by  the  carrier  would  result  in  a  duplication. 
The  right  to  use  these  extensive  terminal  facilities  is  a  com¬ 
mercially  valuable  contract  right  owned  by  the  carrier,  and 
this  joint  use  thereof  is  also  a  valuable  asset  to  the  owning 
company.  But  for  the  purpose  of  ascertaining  the  value, 
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for  rate-making  purposes,  of  the  carrier’s  property  owned 
or  used  in  common-carrier  service,  no  specific  value  will  be 
reported  for  the  right  of  the  carrier  to  the  use  of  jthis  prop¬ 
erty.  We  sustain  the  omission  from  the  tentative^  valuation 
of  the  reproduction  cost  of  this  property  and  a  finding  of 
the  value  of  the  right  to  use  it. 

The  Boston  Terminal  Company. 

The  carrier  protests  our  failure  to  include  in  the  tenta¬ 
tive  valuation  any  sum  for  the  value  of  its  right  tb  the  joint 
use  of  The  Boston  Terminal  Company’s  property  in  Boston. 
It  contends  that  the  value  of  such  right  should  have  been 
reported  as  $17,802,000.  j 

63  In  our  order  of  November  13,  1925,  we  reported 
the  final  value  of  the  property  of  The  Boston  Ter¬ 
minal  Company  as  of  June  30,  1915,  to  be  $20,770,500,  and 
stated  fully  the  ownership,  control,  and  use  of  th£  property 
by  the  several  common  carriers  including  that  of  the  carrier. 
Boston  Terminal  Co.,  103  I.  C.  C.  707.  In  the  tentative 
valuation  the  basis  of  use  of  this  property  is  j  shown  as 
“ rental”  and  it  is  stated  that  the  passenger  terminal  is 
owned  and  used  by  The  Boston  Terminal  Company.  The 
omission  from  the  tentative  valuation  of  a  value  for  the 
carrier’s  right  to  use  this  terminal  is  in  accord  with  our 
previous  decisions  and  our  finding  herein  with ;  respect  to 
the  contentions  that  a  value  should  be  reported  for  its 
right  to  use  the  Grand  Central  terminal  properties  in  New 
York  City.  No  change  will  be  made  in  the  tentative  valua¬ 
tion  in  this  respect. 

•  i 

Property  Owned  but  not  Used. 

j 

i 

The  carrier  protests  the  statement  in  the  tentative  valua¬ 
tion  with  respect  to  the  property  which  it  owns  and  the 
joint  use  of  which  it  leases  to  the  Central  Ne^v  England 
Bailway  Company.  This  property  comprises  34.984  miles 
of  first  main  track,  33.403  miles  of  second  main  track,  and 
22.07  miles  of  yard  tracks  and  sidings,  and  extends  from 
Danbury,  Conn.,  to  Hopewell,  N.  Y.,  and  from  Wicopee 
Junction  to  Beacon,  N.  Y.  Under  the  agreement  these 
tracks  were  to  be  used  jointly  by  the  carrier  and  the  lessee, 
the  rent  of  the  whole  use  of  the  property  being  ^t  the  rate 
of  $10,000  per  month.  The  additional  payments  to  be 
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made  for  this  use  are  the  taxes  and  cost  of  maintenance 
and  operation.  These  expenses  and  the  rent  are  paid  by 
each  user  in  proportion  to  the  use  by  it  of  the  whole  use 
made  of  the  property. 

The  witness  for  the  carrier  testified  that  this  was  wholly 
owned  and  jointly  used  by  the  carrier  and  maintained  by  it. 
He  did  not  testify  as  to  the  extent  of  the  use  by  the  carrier 
for  the  year  ended  on  date  of  valuation  or  what  use  was 
then  actually  being  made  of  this  property.  The  right  of 
the  carrier  to  the  joint  use  of  this  property  is  not  in  issue. 
The  tentative  valuation  states  that  on  date  of  valuation 

l  _ 

the  Central  New  England  Railway  used  the  property  solely 
and  paid  the  full  amount  of  rent,  including  taxes,  mainte¬ 
nance,  and  operating  expenses.  We  find  no  error  in  this 
statement.  When  it  was  ascertained  that  the  property  was 
solely  used  by  the  Central  New  England  Railway  it  was 
reported  in  our  tentative  valuation  of  that  carrier  as  prop¬ 
erty  used  but  not  owned.  That  report  w~as  made  final  by 
our  order  of  June  26, 1925,  in  Central  New  England  Ry.  Co., 
97  I.  C.  C.  773,  wherein  we  found  a  final  value  for  rate¬ 
making  purposes,  as  of  June  30, 1916,  of  the  property 
64  owned  or  used  for  common  carrier  purposes  by  that 
company.  We  found  the  cost  of  reproduction  new 
of  this  property  owned  by  the  carrier  to  be  $3,472,494,  and 
cost  of  reproduction  less  depreciation,  $2,998,245 ;  the 
present  value  of  the  land  to  be  $122,080.30 ;  and  the  single¬ 
sum  final  value  to  be  $3,250,000.  In  the  tentative  valuation 
in  this  case,  the  date  of  valuation  of  which  is  June  30,  1915, 
the  same  cost,  value,  and  final  value  are  reported.  As  the 
owner  of  this  property,  the  carrier  protests  these  amounts 
and  contends  that  the  cost  of  reproduction  new  should  be 
not  less  than  $4,188,646  and  final  value  $4,310,726.  In  the 
evidence  offered  at  the  hearing  in  support  of  its  protest  it 
treated  this  property  as  a  part  of  its  system.  It  contends 
that  any  modification  made  in  the  tentative  valuation  with 
respect  to  prices  applied  to  grading,  rails,  ballast,  track- 
laying  and  surfacing,  crossings  and  signs,  and  amounts  re¬ 
ported  for  other  expenditures  and  interest  during  construc¬ 
tion  should  be  reflected  so  far  as  applicable  in  our  finding 
of  final  value  for  this  property  which  is  owned  but  not 
used,  irrespective  of  our  findings  of  value  as  of  date  one 
year  later  and  in  another  proceeding. 
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The  bureau,  in  reviewing  the  prices  applied  iii  the  ten¬ 
tative  valuation  and  in  its  recommendations  made  at  the 
hearing,  has  not  omitted  this  property  from  consideration. 
The  complete  statements  of  costs  of  reproduction  new  and 
less  depreciation  of  this  property  are  included  in  the  ten¬ 
tative  valuation  of  the  carriers  property  and  are  a  part 
of  the  record  in  this  case.  Wherever  we  have  concluded  to 
change  the  tentative  valuation  in  respect  to  any  of  the 
foregoing  accounts  for  property  owned  or  usejl,  similar 
changes,  so  far  as  they  may  be  applicable,  will  be  made  in 
the  amounts  reported  for  this  property  owned  but  not  used. 

Cost  of  Reproduction  Less  Depreciation. 

The  carrier  protests  the  amount  deducted  froih  the  cost 
of  reproduction  new  for  depreciation  as  excessive  and  not 
obtained  by  methods,  rules,  and  principles  which!  would  in¬ 
dicate  the  true  amount  of  the  depreciation  in  the  prop¬ 
erty  or  the  money  equivalent  thereof.  It  contends  that 
no  depreciation  should  be  found  in  a  going  concern  where 
there  is  no  impairment  in  its  ability  to  function  with  full 
efficiency  as  a  whole.  It  argues  that  if  we  are  required  by 
the  valuation  act  to  find  depreciation  which  may  have  ac¬ 
crued  with  respect  to  the  several  units  or  groups  of  units 
which  go  to  make  up  the  whole,  we  should  find;  a  cost  of 
reproduction  less  depreciation  for  each  which  is  equal  to 
its  present  worth  to  the  plant  as  a  whole.  It  further  con¬ 
tends  that  the  physical  property  does  not  deteriorate  be¬ 
yond  an  amount  which  is  offset  by  the  appreciation, 
65  solidification,  and  other  factors  which  add  to  the 
value  of  the  property  as  a  whole.  The  testimony  of 
its  witnesses,  except  in  the  cases  of  some  minpr  errors, 
did  not  establish  any  new  facts  or  show  errors  in  the  compu¬ 
tation  of  the  depreciation  in  the  tentative  valuation  in  ac¬ 
cordance  with  the  principles  and  methods  approved  by  us 
in  previously  decided  cases.  Nor  does  the  evidence  in  the 
form  of  opinions  of  experts  which  attack  the  principles 
which  we  have  repeatedly  approved  as  applicable  to  the 
findings  of  reproduction  cost  less  depreciation  convince 
us  that  any  change  should  be  made  in  the  tentative  finding 
in  this  case.  The  amount  deducted  for  depreciation  will 
be  modified  only  in  so  far  as  it  may  be  affected  by  the 
changes  approved  for  the  reproduction  costs  of  the  several 
accounts  as  stated  elsewhere  in  this  report. 
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Appreciation. 

The  carrier  protests  that,  notwithstanding  the  fact  that 
we  have  recognized  that  appreciation  is  an  element  of  value, 
we  have  not  found  a  definite  sum  for  it  as  in  our  treatment 
of  depreciation.  The  opinion  of  each  of  its  expert  wit¬ 
nesses  is  that  the  amount  of  appreciation  is  at  least  equal 
to  the  depreciation  in  the  property.  The  carrier  does  not 
show  how  a  definite  sum  can  be  obtained  for  appreciation 
in  the  several  groups  of  property  by  the  consideration  of 
tangible  data  such  as  we  have  had  before  us  when  making 
our  estimate  of  depreciation.  It  will  be  considered  in  our 
finding  of  value  for  the  whole  property,  along  with  the 
cost  values  and  other  values  there  considered. 

Going-concern  Value. 

i 

The  carrier  protests  our  omission  from  the  tentative 
valuation  of  a  separate  sum  for  going-concern  value.  In 
its  protest  it  stated  that  such  a  sum  should  be  found  and  it 
should  be  not  less  than  $14, 848’, 135.  Its  witnesses  did  not 
agree  as  to  the  amount  w’hich  should  be  found  for  this 
value.  One  witness  stated  that  in  his  opinion  the  lowest 
estimate  which  should  be  placed  on  the  cost  of  overcoming 
initial  difficulties  incident  to  operation  in  creating  the  going 
concern  was  $32,125,831.  This  amount  was  obtained  by 
taking  the  net  interest  requirements  for  one  year’s  initial 
operation,  plus  operating  loss  resulting  from  handling  one- 
half  of  a  normal  year’s  business.  This,  he  considered,  was 
a  fair  estimate  of  the  best  result  that  could  be  reasonably 
attained  during  the  first  year.  Another  witness  was  of 
the  opinion  that  $22,667,367  would  be  a  proper  amount  to 
find  for  going-concern  value.  This  represents  interest  for 
one  year  on  cost  of  reproduction  new  of  the  road  accounts, 
general  Expenditures,  and  material  and  supplies,  less  one- 
half  the  railway  operating  income  for  1915,  plus 
66  miscellaneous  costs  due  to  initiating  traffic  with  other 
carriers  and  the  public.  In  its  brief  the  carrier  con¬ 
tends  that  a  sum  of  $24,000,000  should  be  included  as  the 
value  of  going  concern. 

Many  of  the  protests  made  by  other  carriers  to  our  tenta¬ 
tive  valuations  of  their  properties  include  contentions  simi¬ 
lar  to  these  of  the  carrier.  None  has  convinced  us  that  its 
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method  of  arriving  at  a  definite  sum  is  the  correct  and  prac¬ 
tical  one.  There  seems  to  be  a  lack  of  uniformity  of  opinion 
as  to  what  basis  is  proper  for  obtaining  such  a  sum.  This 
diversity  is  illustrated  in  the  difference  of  opinions  of  the 
witnesses  in  this  case.  We  report  all  the  costs  which  are 
specifically  named  in  the  valuation  act,  on  which  we  can 
obtain  tangible  data,  and  we  find  a  final  singie+sum  value 
after  a  consideration  of  those  tangible  costs  and  the  in¬ 
tangible  elements  of  value  which  inhere  in  a  fully  organized 
and  operating  property.  We  have  been  unable,  however, 
to  ascertain  a  separate  value  for  going-concern  value  and 
the  record  before  us  does  not  afford  a  basis  therefor. 

'  i 

Working  Capital.  I 

There  is  included  for  working  capital  in  the  tentative 
valuation  $9,369,342,  the  sum  of  the  cash  and  the  value  of 
the  material  and  supplies  as  stated  in  the  carrier’s  balance 
sheet  on  date  of  valuation.  A  carrier  witness  testified  that 
this  amount  should  be  increased  $144,001  to  include  $35,297 
said  to  be  the  value  of  equipment  issued  to  employees  and 
charged  to  operating  expenses,  $88,695  in  working  fund 
advances  to  agents,  and  $20,009,  the  average  current  invest¬ 
ment  in  insurance  and  rents  paid  in  advance.  The  cost  of 
equipment  issued  to  employees  and  charged  to;  operating 
expenses  has  no  place  in  the  determination  of  the  amount 
of  the  investment  in  material  and  supplies  as  working 
capital,  inasmuch  as  the  equipment  is  already !  in  service. 
Consideration  has  been  given  to  the  effect  of  cash  balances 
in  the  hands  of  agents  in  the  analysis  made  by  I  the  bureau 
in  connection  with  cash  working  capital.  No  evidence  is  of 
record  as  to  the  length  of  time  that  rents  and  premiums 
for  insurance  were  paid  in  advance  of  the  mean  date  of 
performance  of  the  contract  and  no  allocation;  was  made 
as  between  payments  on  account  of  common-carrier  and 
noncarrier  property.  In  the  absence  of  this  information 
and  in  consideration  of  the  comparatively  small  amount  in¬ 
volved  in  the  items,  no  further  discussion  'thereof  is 
warranted. 

A  witness  for  the  bureau  recommended  the  inclusion 
in  working  capital  of  $4,650,000  for  material  and  sup¬ 
plies.  This  amount  is  based  on  the  average !  balance  of 
useful  materials  held  for  operating  purposes  during  a 
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67  period  of  five  years  prior  to  valuation  date,  trended 
in  accordance  with  the  increase  of  operating  expenses 
incident  to  the  expansion  of  the  carrier’s  business  during 
this  interval.  The  witness  stated  that  as  a  result  of  a 
change  in  corporate  policy  the  balance  in  material  and  sup¬ 
plies  for  the  two  years  immediately  preceding  valuation 
date  was  substantially  larger  in  proportion  to  the  corre¬ 
sponding  operating  expenses  than  during  the  prior  three 
years.  He  therefore  increased  the  investment  in  material 
and  supplies,  determined  as  above  stated,  to  reflect  more 
accurately  conditions  as  of  date  of  valuation.  A  deduc¬ 
tion  was  made  under  his  method  for  such  material  and  sup¬ 
plies  as  were  held  for  additions  and  betterments.  The  car¬ 
rier  concedes  that  this  deduction  is  appropriate  in  the  de¬ 
termination  of  investment  in  working  capital  for  operating 
purposes,  but  insists  that  the  material  held  for  additions 
and  betterments  is  common-carrier  property  and  should  be 
included  in  account  47,  Unapplied  Construction  Material,  as 
a  part  of  its  rate-making  value.  It  is  unnecessary  for  us 
to  distinguish  here  between  these  materials  and  materials 
already  charged  to  operating  expenses  and  intended  for 
operating  purposes  but  not  as  yet  applied.  We  are  satis¬ 
fied  that  the  materials  held  for  additions  and  betterments 
should  be  designated  as  unapplied  construction  material 
instead  of  noncarrier  property.  However,  they  may  not 
be  included  as  a  separate  element  of  the  rate-making  value, 
as  provision  is  made  in  our  accounting  classification  for 
the  addition  to  the  cost  of  the  materials  of  a  reasonable 
interest  charge  when  included  in  the  investment  account. 
In  our  determination  of  the  reproduction  costs  interest  has 
been  computed  over  appropriate  construction  periods  of  all 
materials  found  in  place  and  in  service  at  date  of  valua¬ 
tion.  Since  the  cost  of  holding  such  items  for  construc¬ 
tion  purposes  becomes  a  part  of  both  the  investment  and 
the  cost  of  reproduction,  it  is  already  adequately  reflected 
in  our  finding  of  value. 

The  accountant  testified  that  information  concerning  the 
carrier’s  operating  condition  showed  that  even  at  the  time 
in  an  average  month  when  the  operating  receipts  antici¬ 
pated  operating  disbursements  by  the  shortest  interval  the 
incoming  receipts  sufficiently  anticipated  in  time  the  op¬ 
erating  expenditures  and  taxes  to  provide  an  adequate  re- 
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serve  or  buffer  fund  to  meet  all  normally  recurring  emer¬ 
gencies.  He  was  of  opinion,  therefore,  that  the  carrier  had 
no  investment  in  cash  for  working  capital.  No  evidence 
was  offered  by  the  carrier  in  regard  to  its  investment  in 
working  capital  excepting  the  general  opinions  to  which 
reference  has  been  made  heretofore.  We  find  that  the 
carrier’s  investment  in  working  capital,  consisting  wholly 
of  material  and  supplies,  was  $4,650,000  at  date  of  valua¬ 
tion,  and  that  the  $932,699.18  remaining  of  the  $5,582,699.18 
recorded  as  the  value  of  material  and  supplies  held  at  valua¬ 
tion  date  consists  of  unapplied  construction  material, 
68  scrap,  and  material  held  in  excess  of  thq  carrier’s 
normal  requirements  as  shown  by  its  ^ctual  ex¬ 
perience. 

Final  Value. 

i 

j 

The  original  cost  to  date  of  the  carrier’s  property  could 
not  be  ascertained.  Its  books  record  an  investment  of 
$195,505,843.72  in  road  and  equipment,  including  ilands  and 
rights,  which,  if  adjusted  in  accordance  with  our  accounting 
examination,  would  be  increased  to  $197,670,038179.  This 
sum  includes  $72,633,580.96,  less  an  undetermined  portion 
thereof  assignable  to  offsetting  items  recorded  at  $20,795,- 
425.05,  of  par  value  of  securities  issued,  assumed,  or  sur¬ 
rendered,  the  cash  value  of  which  at  the  time  of  dntry  upon 
the  books  can  not  be  ascertained.  The  portion  of  the  in¬ 
vestment  representing  the  cost  of  lands  and  rights  has  not 
been  definitely  determined.  The  value  of  lands  and  rights 
owned  and  used  for  common-carrier  purposes  qn  date  of 
valuation,  determined  in  comformity  with  pur  usual 
methods,  is  $53,804,886.29;  used  but  not  owned,  $38,551,- 
811.25;  and  owned  but  not  used,  $122,080.30.  TJie  cost  of 
reproduction  new  of  the  property  owned  and  I  used,  ex¬ 
clusive  of  lands  and  rights  and  material  and  supplies,  we 
find  to  be  $241,665,720  and  the  cost  of  reproduction  less 
depreciation,  $184,615,712 ;  for  property  used  but  not  owned, 
$95,871,306  and  $78,517,972,  respectively;  and  for  property 
owned  but  not  used,  $3,385,270  and  $2,944,382,  respectively. 

We  have  given  careful  consideration  to  all  fabts  of  rec¬ 
ord  pertaining  to  the  value  of  the  common-carrier  property 
of  the  carrier  as  an  organized,  developed,  well-maintained, 
and  seasoned  property  in  operation  as  a  going  concern. 


74 


N.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


We  find  that  the  value  for  rate-making  purposes  of  the 
property  of  the  carrier  owned  and  used  for  purposes  of 
a  common  carrier,  including  $4,650,000  for  working  capi¬ 
tal,  is  $256,400,000 ;  for  property  used  but  not  owned,  $120,- 
615,724;  and  for  property  owned  but  not  used,  $3,516,650. 

On  like  consideration  of  the  facts  of  record  pertaining  to 
the  values  of  the  other  carriers  embraced  in  this  report, 
wre  find  that  the  final  values,  for  rate-making  purposes,  of 
the  properties  devoted  to  common-carrier  purposes  of  each 
of  these  corporations  is  as  follows : 

Owned  but 
not  used 


Old  Colony  Railroad .  $49 , 795 , 000 

Boston  and  Providence  (Mass.) .  16, 350 , 000 

Boston  and  Providence  (R.  I.) .  5,000,000 

Providence,  Warren  and  Bristol .  2,025,000 

Harlem  River  and  Port  Chester .  30,154,500 

Holyoke  and  Westfield .  1 , 850 , 000 

Providence  and  Worcester .  10,375,000 

Chatham  Railroad .  150,000 

Norwich  and  Worcester .  6,187, 000 


69  An  order  will  be  entered  in  accordance  with  our 
findings. 

Woodlock,  Commissioner ,  concurring: 

Inasmuch  as  the  methods  employed  in  this  case  are  simi¬ 
lar  in  their  essentials  to  those  employed  in  the  case  of  The 
Delaware  and  Hudson  Company  valuation,  I  concur  in  the 
instant  report  for  reasons  stated  in  my  expression  in  Dela¬ 
ware  &  Hudson  Co .,  116  I.  C.  C.  611. 

Eastman,  Commissioner ,  dissenting: 

My  reasons  for  dissent  are  those  which  are  indicated  in 
the  first  paragraph  of  my  dissenting  opinion  in  New  York 
C.  R.  Co.,  27  Yal.  Rep.  1,  page  74,  decided  July  8,  1929. 

Order. 

At  a  General  Session  of  the  Interstate  Commerce  Com¬ 
mission,  Held  at  Its  Office,  in  Washington,  D.  C.,  on  the 
13th  Day  of  November,  A.  D.  1929. 
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Valuation  Docket  No.  311. 

The  New  York,  New  Haven  and  Hartford  Railroad  Com¬ 
pany;  Old  Colony  Railroad  Company;  Boston  and 
Providence  Railroad  Corporation  (Mass!) ;  Boston 
and  Providence  Railroad  Corporation!  (R.  I.); 
Providence,  Warren  and  Bristol  Railroad  Company; 
The  Harlem  River  and  Port  Chester  Railroad  Com¬ 
pany;  Holyoke  and  Westfield  Railroad  Company; 
Providence  and  Worcester  Railroad  ! Company; 
Chatham  Railroad  Company;  and  Norwich  and  Wor¬ 
cester  Railroad  Company. 

This  case  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  hnd  things 
involved  having  been  had,  and  the  commission  having,  on 
the  date  hereof,  made  and  filed  a  report  containing  its  con¬ 
clusions  thereon,  which  report  is  hereby  referred  to  and 
made  a  part  hereof : 

It  is  ordered,  That  the  following  be,  and  it  is;  hereby  de¬ 
clared  to  be,  the  final  valuation  of  the  properties  of  The 
New  York,  New  Haven  and  Hartford  Railroad  Company; 
Old  Colony  Railroad  Company;  Boston  and  Providence 
Railroad  Corporation  (Mass.) ;  Boston  and  Providence 
Railroad  Corporation  (R.  I.);  Providence,  Warren  and 
Bristol  Railroad  Company;  The  Harlem  Rivep  and  Port 
Chester  Railroad  Company;  Holyoke  and  Westfield  Rail¬ 
road  Company;  Providence  and  Worcester  Railroad  Com¬ 
pany;  Chatham  Railroad  Company;  and  Norwich  and  Wor¬ 
cester  Railroad  Company,  as  of  June  30,  1915 :  i 

The  New  York,  New  Haven  and  Hartford  Railroad 

Company. 

Location  and  general  description  of  property. — The  rail¬ 
road  of  The  New  York,  New  Haven  and  Hartford 
70  Railroad  Company,  herein  called  the  i  carrier,  is 
situated  in  the  States  of  Connecticut,  Massachusetts, 
Rhode  Island,  and  New  York.  The  carrier  fs  lines  are 
standard  gage  throughout,  58  per  cent  of  the  mileage  being 
single  track,  about  37  per  cent  double  track,  and  about  5 
per  cent  four  track.  An  important  terminal  section  of  the 
road  between  New  Rochelle,  N.  Y.,  and  Hirlem  River 
(Willis  Avenue  and  One  hundred  thirty-third  Street),  New 
York  City,  about  12  miles  in  length,  is  laid  with  six  tracks. 
The  railroad  is  steam  operated,  with  the  exception  of  about 
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169.7  miles,  which  is  equipped  for  electrical  operation.  The 
operated  property  is  a  network  of  tracks  covering  the 
States  of  Connecticut,  Rhode  Island,  southern  and  south¬ 
eastern  Massachusetts,  and  extending  into  southeastern 
New  York.  The  principal  termini  are  New  York  City  and 
Boston. 

The  carrier  wholly  owns  1,250.227  miles  of  road,  of  which 
it  uses  1,215.067  miles  and  leases  35.160  miles  to  other  car¬ 
riers.  It  also  wholly  uses  751.158  miles  of  road  owned  by 
its  lessors  and  described  hereinafter  in  the  reports  on  those 
companies.  The  carrier  wholly  owns  and  uses  2,604.340 
miles  of  all  tracks,  wholly  owns  but  does  not  use  90.715 
miles  of  all  tracks,  and  wholly  uses  but  does  not  own  1,- 
796.800  miles  of  all  tracks.  It  also  jointly  uses  but  does 
not  own  1.152  miles  of  all  tracks.  These  tracks  are  classi¬ 
fied  according  to  ownership  and  use  and  by  States  in  the 
trackage  table  in  Appendix  1.  In  that  appendix,  also,  is 
given  further  description  of  the  properties  operated  by 
the  carrier. 

Jointly  used  property. — The  carrier  has  no  property 
classified  as  jointly  owned  and  used,  except  minor  facili¬ 
ties.  It  has  rights  to  use  the  property  of  other  carriers 
with  a  road  mileage  of  53.52  miles  and  grants  trackage 
rights  to  other  carriers  over  54.43  miles  of  its  own  road 
mileage.  Important  trackage  rights  used  by  the  carrier 
are  the  Boston  terminal,  the  South  Station,  with  13.033 
miles  of  all  tracks,  the  entrance  to  New  York,  N.  Y.,  from 
Woodlawn  Junction  to  Fifty-ninth  Street,  with  45.465  miles 
of  all  tracks,  the  Grand  Central  Terminal,  with  27.173  miles 
of  all  tracks,  and  the  Mott  Haven  Yard,  with  13.973  miles 
of  yard  tracks.  In  Appendix  2,  under  leased  railway  prop¬ 
erty,  will  be  found  a  statement  showing  the  property  used 
jointly  with  other  carriers  and  the  terms  of  use. 

Corporate  history. — The  carrier  was  formed  as  a  con¬ 
solidation  of  the  Hartford  and  New  Haven  Railroad  Com¬ 
pany  and  the  New  York  and  New  Haven  Railroad  Com¬ 
pany  on  August  6,  1872,  with  a  principal  office  at  New 
Haven,  Conn.,  under  a  law  of  incorporation  of  Connecti¬ 
cut  passed  July  26,  1871,  and  of  Massachusetts,  passed 
April  5,  1872.  These  acts  gave  authority  to  the  Hartford 
and  New  Haven  Railroad  Company  “to  sell,  trans- 
71  fer,  merge,  and  consolidate  its  corporate  rights, 
powers,  and  estate  to,  into  and  with”  the  New  York 
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and  New  Haven  Railroad  Company.  On  Mayj  17,  1893, 
“the  stockholders  of  the  New  York,  New  Haven  and  Hart¬ 
ford  Railroad  Company”  were  made  a  corporation  by  that 
name  in  Rhode  Island.  Further  information  in  regard  to 
corporate  history  and  the  development  of  fixed  physical 
property  is  given  in  Appendix  2. 

History  of  corporate  financing,  capital  stock,  land  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
valuation,  the  carrier  has  issued  or  assumed  capital  securi¬ 
ties  to  the  amount  of  $498,085,860,  of  which  $124,224,510 
have  been  retired,  leaving  outstanding  on  date  of  valua¬ 
tion  $373,861,350.  The  securities  outstanding  consist  of 
$157,117,900  capital  stock  and  $216,743,450  funded  debt,  in¬ 
cluding  $2,463,350  par  value  held  by  the  carrier. !  The  car¬ 
rier  issued  short-term  notes  to  an  amount  of  $381,428,- 
418.88,  of  which  $351,289,418.88  have  been  retired,  leaving 
$30,139,000  outstanding  on  date  of  valuation.  The  con¬ 
siderations  for  which  securities  were  issued  and  Other  facts 
pertinent  to  the  capitalization  of  the  carrier  are  given  in 
Appendix  2.  The  carrier  is  not  controlled  by  $ny  single 
interest. 

Gross  and  net  earnings. — The  results  of  corporate  opera¬ 
tions  of  the  carrier  from  October  1,  1872,  to  datej  of  valua¬ 
tion  are  stated  in  detail  in  Appendix  2,  and  are  sutnmarized 
as  follows : 

Gross  earnings  (railway  operating  revenues) .  SI ,  19& ,  268 ,710.35 

Operating  expenses  (relay  operating  expenses) .  820 , 491 , 965 . 27 

1  l 

Resulting  in  net  earnings  (net  revenue  from  railway  op¬ 
erations)  of . . .  37$ , 776 , 745 . 08 

During  the  same  period  taxes  assessed  (rail¬ 
way  tax  accruals)  amounted  to . S65 , 996 , 746 . 89 

Uncollectible  railway  revenues  amounted  to  8 , 410 . 64 

-  66,005,157.53 

Resulting  in  an  income  from  railway  operations  (railway 

operating  income)  of .  312 , 771 , 587 . 55 

In  addition  to  this  there  were  revenues 

from  miscellaneous  operations  of .  S7, 254, 934. 23 

Also  income  from  nonoperating  sources 

(nonoperating  income)  of .  88 , 026 , 431 . 28 

-  95,281,365.51 


Resulting  in  gross  income  for  the  period  (gross  income) 

of . 

During  this  period  rents  and  hire  of  equipment  (chargeable 
to  deductions  from  gross  income)  amounted  to . 


Resulting  in  an  amount  available  for  the  payment  of 
interest  and  dividends  and  for  other  corporate  purposes 
(chargeable  to  deductions  from  gross  income  and  to 
disposition  of  net  income),  of . 


40^,052,953.06 

125,400,910.88 


282,652,042.18 
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72  The  income  account  of  the  carrier  for  the  period 
October  1, 1872,  to  date  of  valuation  shows  that  there 
have  been  dividend  appropriations  of  income  aggregat¬ 
ing  $169,707,612. 

Dividends  were  paid  in  each  of  the  42  fiscal  years  from 
the  organization  to  1914.  From  1873  to  1895  the  rate  was 
10  per  cent  per  annum,  from  1896  to  1913,  8  per  cent,  and 
in  1914, 1.5  per  cent.  Prior  to  1890  the  payments  were  made 
semiannually  and  quarterly  thereafter  until  1914,  when  one 
payment  was  made.  The  net  income  was  sufficient  for  divi¬ 
dends  in  each  year  to  1907,  except  in  1894  and  1895.  After 
1907  it  was  less  than  the  dividend  requirement  in  each  year 
except  1910.  In  those  years  in  which  the  net  income  did 
not  equal  the  amount  needed  for  dividends  the  deficits 
were  as  follows : 


1894  .  §1,257,614.55 

1895  .  315,301.26 

1908 .  2,516,692.85 

1909..  .  453,613.02 

1911..  .  1,267,539.99 

1912..  .  929,989.40 

1913..  .  4,564,325.28 

1914..  .  2,0S8,105.63 


The  dividend  of  1914,  $2,356,768.50,  was  shown  in  the 
annual  report  to  the  stockholders  as  paid  out  of  surplus, 
but  was  charged  in  the  income  account  and  was  so  reported 
to  us. 

General  balance  sheet. — The  general  balance  sheet  stated 
by  the  carrier,  as  showing  its  financial  condition  on  date  of 
valuation,  follows. 


Assets. 

Investments: 

Investment  in  road  and  equipment . 

Improvements  on  leased  railway  property 


Sinking  funds — 

Total  book  assets . .  .^ .  $144 , 495 . 00 

Carrier’s  own  issues  included .  144 , 000 . 00 


Investment  in  affiliated  companies — 

Stocks .  143,325,899.25 

Bonds .  18,362,496.00 

Notes .  38,126,756.09 

Advances .  1.00 


Other  investments — 

Stocks .  19,127,619.04 

Bonds .  423,200.00 

Notes .  388,894.05 

Advances .  7,644,464.75 


$195,505,843.72 

3,990,421.40 


495.00 

5,357,414.95 


199,815,152.34 


27,584,177.84 


Total 


432,253,505.25 
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Current  assets: 

Cash .  $3,786,642.93 

Special  deposits .  2,113, 400 . 82 

Loans  and  bills  receivable .  !  4,693.97 

Traffic  and  car-service  balances  receivable .  I  211,876.27 

Net  balances  receivable  from  agents  and  conductors .  3,133, 065 . 66 

Miscellaneous  accounts  receivable .  4 , 056 , 955 . 93 

Material  and  supplies .  5 , 582 , 699 . 1 8 

Interest  and  dividends  receivable .  427,823.78 

Other  current  assets .  201 ,314.16 


Total 


15 


,518,472.70 


Deferred  assets:  Working-fund  advances .  88,694.87 


Unadjusted  debits: 

Rents  and  insurance  premiums  paid  in  advance .  j  20 , 008 . 71 

Other  unadjusted  debits  (including  road  and  equipment 
suspense,  $599,310.04) .  3 , 068 , 374 . 05 


Total . 

Grand  total 


^,088,382.76 

454,949,055.58 


Stock: 

Capital  stock . 

Premium  on  capital  stock 

Total . 


Liabilities. 


! 

157,117,900.00 

19,282,887.50 

176,400,787.50 


Long-term  debt: 

Funded  debt  unmatured — 

Book  liability  at  date  of  valuation. .  $216 , 743 , 450 . 00 
Held  by  the  carrier .  2,463,350.00 


Nonnegotiable  debt  to  affiliated  com¬ 
panies — 

Notes .  175,000.00 

Open  accounts .  632 , 536 . 58 


214,280,100.00 


807,536.58 


Total .  215,087,636.58 


Current  liabilities: 

Loans  and  bills  payable .  3Q ,  139 , 000 . 00 

Traffic  and  car-service  balances  payable .  4 , 430 , 008 . 78 

Audited  accounts  and  wages  payable .  3 , 741 , 729 . 72 

Miscellaneous  accounts  payable .  56 , 000 . 00 

Interest  matured  unpaid .  1 , 949 ,110.94 

Dividends  matured  unpaid .  11, 643 . 00 

Funded  debt  matured  unpaid .  6,512.68 

Unmatured  interest  accrued .  2 , 427 , 662 . 31 

Unmatured  rents  accrued .  I  489,070.05 

Other  current  liabilities .  230 , 233 . 1 1 


Total .  43,480,970.59 


Deferred  liabilities:  Other  deferred  liabilities .  i  155,313.06 

=  i  - - : 


! 


i 
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Unadjusted  credits: 

Tax  liability . .  S205 ,542.57 

Insurance  and  casualty  reserves .  697 , 608 . 69 

Accrued  depreciation,  equipmen  t .  3,742, 865 . 27 

Other  unadj  usted  credits .  1 , 968 ,227.80 

Total .  6,614,244.33 

Equipment  and  personal  property  leased .  9 , 477 , 069 . 23 

Corporate  surplus :  Profit  and  loss  credit  balance .  3 , 733 , 034 . 29 

Grand  total .  454,949,055.58 


A  statement  of  contingent  liabilities  will  be  found  in 
chapter  on  history  of  corporate  financing  in  Appendix  2. 

Investment  in  road  and  equipment. — The  investment  of 
the  carrier  in  road  and  equipment,  including  land,  on  date 
of  valuation,  is  stated  in  its  books  as  $195,505,843.72.  With 
readjustments  indicated  by  our  accounting  examination, 
this  amount  would  be  increased  to  $197,670,038.79,  of  which 
$72,633,580.96,  less  an  undetermined  portion  thereof  as¬ 
signable  to  offsetting  items  included  in  amounts  recorded 
at  $20,795,425.05,  represents  the  par  value  of  securities 
issued,  assumed,  or  surrendered,  the  cash  value  of  which  at 
the  time  of  the  transaction  we  are  not  able  to  report,  be¬ 
cause  it  has  been  impossible  to  obtain  the  necessary  infor¬ 
mation.  There  may  be  included  in  the  amount  stated  some 
of  the  cost  of  the  noncarrier  lands  and  structures  owned. 
Further  information  will  be  found  in  Appendix  2. 

Improvements  on  leased  railway  property . — The  invest¬ 
ment  of  the  carrier  in  improvements  on  leased  railway 
property  on  date  of  valuation  is  stated  in  its  books  as 
$3,990,421.40.  If  certain  readjustments  were  made,  as  de¬ 
tailed  in  Appendix  2,  this  amount  would  be  increased  to 
$4,264,961.10. 

Original  cost  to  date. — The  original  cost  to  date  of  all 
common-carrier  property  of  the  carrier  can  not  be  ascer¬ 
tained,  as  the  necessarv  records  are  not  obtainable.  Such 
information  respecting  actual  expenditures  as  can  be  ascer¬ 
tained  is  stated  in  Appendix  2. 

Cost  of  reproduction  new  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  and  cost  of 
reproduction  less  depreciation  of  all  common-carrier  prop¬ 
erty,  other  than  land  and  material  and  supplies,  owned  or 
used  by  the  carrier,  including  the  carrier’s  and  lessors’ 
portions  of  jointly  owned  minor  facilities,  are  as  follows: 
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75  Cost  of  repro- 

Classification.  duction  new 

As  a  whole. 

Wholly  owned  and  used .  $241 , 665 , 720 


Wholly  owned  but  not  used,  leased  to — 

Central  New  England  Railway  Company.  .  3,397,200 

Boston  and  Maine  Railroad . . .  2,360 

Hartford  &  New  York  Transportation  Com¬ 
pany .  8,266 

The  New  York  Central  Railroad  Company 
and  Adams  Express  Company  (carrier’s 
portion  of  property  owned  jointly  with 
The  New  York  Central  Railroad  Com¬ 
pany) .  329,486 


Total .  3,737,312 


Wholly  used  but  not  owned,  leased  from — 

Old  Colony  Railroad .  43 , 288 , 091 

Boston  and  Providence  (Mass.) .  13,835,538 

Boston  and  Providence  (R.  I.) .  3 , 145 , 358 

Providence,  W arren  and  Bristol .  1 , 997 ,018 

Harlem  River  and  Port  Chester .  18,179,206 

Holyoke  and  Westfield .  760 , 545 

Providence  and  W orcester .  8 , 536 , 698 

Chatham  Railroad .  173,261 

Norwich  and  Worcester .  5,445,256 

The  Connecticut  Company .  10,267 

Ireland  Real  Estate  Company .  127,828 


Total . ; .  95 , 499 , 066 

lintly  used  but  not  owned,  used  with  the  Bos¬ 
ton  and  Maine  Railroad;  owned,  one-third 
each,  by  the  Providence  and  Worcester,  the 
Norwich  and  Worcester,  and  the  Boston  and 
Maine  Railroad;  lessors’  portions,  leased  to 
the  carrier .  372 , 240 


Total  used  but  not  owned .  95,871,306 


Total  owned .  245,403,032 

Total  used .  337,537,026 

In  Connecticut. 

Wholly  owned  and  used .  109,196,274 


Hartford  &  New  York  Transportation  Com¬ 
pany .  8,266 

Central  New  England  Railway  Company . . .  352 , 042 


Total .  360,308 


Wholly  used  but  not  owned,  leased  from — 

The  Connecticut  Company .  10,267 

Norwich  and  Worcester .  3,935,302 


Total .  3,945,569 


Total  owned .  109,556,582 

Total  used .  113,141,843 


6 — 5466a 


Cost  of  repro¬ 
duction  less 
depreciation 

i 

j 

j$184,615,712 


2,923,740 

1,766 

4,595 


319,976 


3,250,077 


I  34,956,629 
!  11,179,688 

2,544,763 
1,594,797 
!  15,857,588 

599,955 
j  6,750,177 
138,207 
4,427,388 
4,346 
115,078 


78,168,616 


349,356 


j  78,517,972 


!  187,865,789 
j  263,133,684 

91,691,970 


4,595 

305,695 


310,290 


4,346 

3,178,704 


3,183,050 


92,002,260 

94,875,020 
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Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 

Classification  new  ciation 

As  a  whole 
In  Massachusetts 

Wholly  owned  and  used .  27,774,186  21,981,776 


Wholly  owned  but  not  used,  leased  to  the  Boston 
and* Maine  Railroad .  2,360  1,766 


Wholly  used  but  not  owned,  leased  from — 

Old  Colony  Railroad .  41 , 55S ,  441  33,644,385 

Boston  and  Providence  (Mass.) .  13,289,349  10,724,520 

Providence,  Warren  and  Bristol .  43,238  28,713 

Holyoke  and  Westfield .  760,545  599,955 

Providence  and  W orcester .  3 , 063 , 805  2 , 490 , 654 

Chatham  Railroad .  173,261  138,207 

N orwich  and  Worcester .  1,509, 954  1,248, 6S4 

Total. '. . 60,398,593  48, 875, 118 

Jointly  used  but  not  owned,  used  with  the  Bos¬ 
ton’  and  Maine  Railroad;  owned,  one-third 
each,  by  the  Providence  and  Worcester,  the 
Norwich  and  Worcester,  and  the  Boston  and 
Maine  Railroad;  lessors’  portions,  leased  to 

the  carrier .  372,240  349,356 

Total  used  but  not  owned .  60,770, 833  49 , 224 , 474 


Total  owned .  27,776,546  21,983,542 

Total  used .  88,545,019  71,206,250 

76  In  New  York. 

WTiolly  owned  and  used .  S8 , 26$ ,  89S  $6 ,  S6 1 ,  S48 


W'holly  owned  but  not  used,  leased  to — 

Central  New  England  Railway  Company.  .  3,045,158  2,618,045 

The  New  York  Central  Railroad  Company 
and  Adams  Express  Company  (carrier’s 
portion  of  property  owned  jointly  with 
The  New  York  Central  Railroad  Com¬ 
pany) .  329, 4S6  319,976 

Total .  3,374,644  2,938,021 


Wholly  used  but  not  owned,  leased  from — 

Harlem  River  and  Port  Chester .  18 , 179 , 206  15 , 857 , 588 

Ireland  Real  Estate  Company .  127,828  115,078 

Total .  18,307,034  15,972,666 


Total  owned .  11, 643 , 542  9 , 799 , 869 

Total  used .  26,575,932  22,834,514 

In  Rhode  Island. 

Wholly  owned  and  used .  14,971,955  12,300,517 


Wholly  used  but  not  owned,  leased  from — 

Old  Colony  Railroad .  1 , 729 , 650  1,312, 244 

Boston  and  Providence  (Mass.) .  546,189  455,168 

Boston  and  Providence  (R.  I.) .  3,145,358  2,544,763 

Providence,  W arren  and  Bristol .  1 , 953 , 7S0  1 , 566 , 084 

Providence  and  Worcester .  5,472,893  4,259,523 

Total .  12, 847,  $70  10,137,782 
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Classification. 
As  a  whole. 


Total  owned 
Total  used . . 


Cost  of  repro¬ 
duction  new 


Cost  of  repro¬ 
duction  less 
depreciation 


14,971,955  12,300,517 

27,819,825  ;  22,438,299 


Not  allocated  to  States. 
Wholly  owned  and  used . 


81,454,407 


51,779,601 


These  amounts,  classified  in  conformity  with  tfye  classifi¬ 
cation  of  expenditures  for  road  and  equipment  as  pre¬ 
scribed  by  us,  are  shown  in  the  summary  sheets  in  Appen¬ 
dix  1.  I 

Cost  of  lands ,  rights  of  wayy  and  terminals  dt  time  of 
dedication  to  'public  use ,  and  their  present  value. The  car¬ 
rier  owns  and  uses  for  its  purposes  as  a  commbn  carrier 
20,049.56  acres  of  lands.  It  also  owns  684.92  acres  of  car¬ 
rier  lands  which  are  used  by  the  Central  of  New  England 
Railway  Company.  The  obtainable  information  respecting 
the  original  cost  of  these  lands  is  given  in  Appendix  2. 
The  areas  and  present  values  of  the  carrier  lands,  owned 
or  used,  are  as  follows : 


Classification. 


Acres.  Present  value. 


As  a  whole. 
Owned  and  used . 


i 

20,049.56  $53,270,217.29 


Owned  but  not  used,  leased  to  the  Central  New 
England  Railway  Company . 

Used  but  not  owned,  leased  from — 

Old  Colony  Railroad . ; _ 

Old  Colony  Railroad,  but  owned  by  private 

parties . . . 

Boston  and  Providence  (Mass.) . 

Boston  and  Providence  (R.  I.) . 

Providence,  Warren  and  Bristol . 

Harlem  River  and  Port  Chester . 

Holyoke  and  Westfield . 

77 

Providence  and  Worcester . 

Chatham  Railroad . 

Norwich  and  Worcester . 

West  End  Street  Railway  Company . 

Ireland  Real  Estate  Company . 

Other  private  parties . 

Total . 

Total  owned . 

Total  used . 

In  Connecticut. 

Owned  and  used . 

Owned  but  not  used,  leased  to  the  Central  New 
England  Railway  Company . 


684.92 

122,080.30 

7,670.68  1 

1,729,396.79 

0.14 

2,100.00 

781.22 

4,673,246.60 

68.25 

2,335,586.71 

171.34 

297,732.97 

481.61  113,732,443.88 

138.63 

1,216,028.70 

725.60  $ 

3,079,982.45 

70.61 

3,015.15 

836.78 

1,283,914.37 

0.16 

5,236.50 

0.83 

168,271.10 

2.05 

18,887.10 

10,947.90  38,545,842.32 

20,734.48  53,392,297.59 

30,997.46  91,816,059.61 

i 

13,787.40  23,191,821.05 

80.94  i  9,177.60 
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Classification. 
As  a  ichole. 


Acres.  Present  vaule. 


Used  but  not  owned,  leased  from — 

Norwich  and  Worcester . 

Private  parties . 


652.76  653,558.87 

1.47  7.35 


Total . 

Total  owned . 

Total  used . 

In  Massachusetts. 
Owned  and  used . . 


Used  but  not  owned,  leased  from — 

Boston  and  Providence  (Mass.) . 

Old  Colony  Railroad . 

Old  Colony  Railroad,  but  owned  by  private 

parties . 

Chatham  Railroad . 

Holyoke  and  Westfield . 

Providence  and  Worcester . 

Norwich  and  Worcester . 

West  End  Street  Railway  Company . 

Private  parties . 

Total. . 

Total  owned . 

Total  used . 

In  New  York. 

Owned  and  used . 

Owned  but  not  used,  leased  to  the  Central  New 
England  Railway  Company . 

Used  but  not  owned,  leased  from — 

Harlem  River  and  Port  Chester . 

Ireland  Real  Estate  Company . 

Total . 

Total  owned . 

Total  used . 

In  Rhode  Island. 

Owned  and  used . 

Used  but  not  owned,  leased  from — 

Old  Colony  Railroad . 

Boston  and  Providence  (Mass.) . 

Boston  and  Providence  (R.  I.) . 

Providence  and  Worcester. . . 

Providence- Warren  and  Bristol . 

Total . 


654.23 

653,566.22 

13,86S.34 

23,200,998.65 

14,441.63 

23,845,387.27 

3,727.96 

16,743,952.03 

720.32 

4,558,701.95 

7,427.11 

11,058,156.82 

0.14 

2,100.00 

70.61 

3,015.15 

138.63 

1,216,028.70 

367.91 

613,441.30 

184.02 

630,355.50 

0.16 

5,236.50 

.58 

18,879.75 

8,909.48 

18,105,915.67 

3,727.96 

16,743,952.03 

12,637.44 

34,849,867.70 

338.47 

4,069,622.42 

603.98 

112,902.70 

481.61 

13, 732, 443. SS 

0.S3 

168,271.10 

4S2.44 

13,900,714.98 

942.45 

4,182,525.12 

820.91 

17,970,337.40 

2,195.73 

9,264,821.79 

243.57 

671,239.97 

60.90 

114,544.65 

68.25 

2,335,586.71 

357.69 

2,466,541.15 

171.34 

297,732.97 

901.75 

5 , 8S5 , 645 . 45 

Total  owned .  2,195.73  9,264,821.79 

Total  used .  3,097.48  15,150,467.24 


78  In  addition,  0.82  acre  of  land  in  Rhode  Island, 
present  value  $17,841.50,  is  leased  from  private  par¬ 
ties  by  the  Old  Colony  Railroad  and  by  it  subleased  to  the 
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carrier,  which  has  subleased  the  land  to  The  New  England 
Steamship  Company. 

Rights  in  public  domain . — The  carrier  owns  an$  uses  for 
common-carrier  purposes  rights  in  public  domain  with 

original  costs  and  present  values  as  follows:  ! 

i 

Costs  sup-  | 
ported  by  !  Present 
State.  accounting  \  value. 

records. 

Connecticut .  $472.00  S472.00 

New  York .  416,367.24  !  299,314.00 

_ : _ i  • _ 

Total .  416,839.24  j  299,786.00 

Rights  in  private  lands . — The  carrier  uses  foil  common- 
carrier  purposes  rights  in  private  lands  as  follows: 


Classification. 

Present 

value. 

As  a  whole. 

Owned  and  used . 

$234,882.99 

Used  but  not  owned,  leased  from — 

Boston  and  Providence  (Mass.) . 

Old  Colony  Railroad . 

Providence  and  Worcester . 

Providence,  Warren  and  Bristol . 

1,020.00 

4,123.93 

815.00 

10.00 

Total . 

5,968.93 

Total  owned . 

Total  used . 

234,882.99 

240,851.92 

In  Connecticut. 

Owned  and  used . 

25,375.99 

In  Massachusetts. 

Owned  and  used . 

23,607.00 

Used  but  not  owned,  leased  from — 

Boston  and  Providence  (Mass.) . 

Old  Colonjr  Railroad . 

Providence  and  "Worcester . 

420.00 

3,673.93 

375.00 

Total . 

4,468.93 

Total  owned . 

Total  used . 

23,607.00 

28,075.93 

In  New  York. 

Owned  and  used . 

8,100.00 

In  Rhode  Island. 

Owned  and  used . 

177,800.00 

Used  but  not  owned,  leased  from — 

Boston  and  Providence  (Mass.) . 

Old  Colony  Railroad . 

Providence  and  Worcester . 

Providence,  W'arren  and  Bristol . i 

600.00 

450.00 

440.00 

10.00 

Total . | 

1,500.00 

Total  owned . 

Total  used . j 

177,800.00 

179,300.00 
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79  The  obtainable  information  respecting  the  cost  of 
rights  in  private  lands  owned  by  the  carrier  appears 
in  Appendix  2. 

Property  held  for  purposes  other  than  those  of  a  common 
carrier . — The  investment  in  miscellaneous  physical  prop¬ 
erty  on  date  of  valuation  is  stated  on  the  books  of  the 
carrier  to  be  $5,357,414.93,  comprising  certain  real  estate 
in  Boston,  known  as  the  Park  Square  Property,  with  a  book 
value  of  $4,870,017.91,  and  certain  trolley  lines  in  Connec¬ 
ticut,  with  a  book  value  of  $487,397.04.  The  carrier  owns 
5,856.59  acres  of  noncarrier  lands.  The  obtainable  infor¬ 
mation  as  to  the  original  cost  of  these  lands  is  given  in 
Appendix  2.  The  present  values  of  noncarrier  lands,  in¬ 
cluding  the  structures  thereon,  together  with  the  present 
value  of  noncarrier  structures  situated  on  carrier  lands, 
is  shown  as  follows: 

Present  value. 

Noncarrier  Noncarrier 

State.  Acres.  lands,  including  structures 

improvements  on  carrier 
thereon.  lands. 


Connecticut .  4,036.28  $3,376,431.12  $130,271.00 

Massachusetts .  975.04  8,761,567.72  10,574.00 

New  York .  190.68  794,50S.31  5,335.00 

Rhode  Island .  654.59  629,810.52  1,710.00 

Total .  5,856.59  13,562,317.67  147,890.00 


The  Park  Square  Property  is  included  in  above  values 
assigned  to  the  noncarrier  lands.  Reference  is  made  to  the 
reports  on  the  respective  lessors  of  the  carrier  for  infor¬ 
mation  as  to  the  amounts  and  present  value  of  noncarrier 
lands  and  other  noncarrier  property  owned  by  these  com¬ 
panies.  Under  the  terms  of  the  several  leases  this  property 
is  assigned  to  the  carrier. 

The  carrier  has  on  date  of  valuation  investments  in  se¬ 
curities  of  other  companies  of  a  total  book  value,  as  shown 
on  the  balance  sheet,  of  $227,399,330.18,  which  may  be 
classified  as  follows : 


Investment  in  Boston  and  Maine  Railroad  properties .  $29,017,616.95 

Investment  in  railroads .  86 , 027 , 209 . 14 

Investment  in  trolley  lines,  water  transportation,  and  public 

utilities .  98,220,766.67 

Other  investments .  14,133, 737 . 42 


Total 


227,399,330.18 
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The  recorded  considerations  under  which  these  securities 
were  acquired,  with  a  list  of  securities  held  on  date  of  valu¬ 
ation,  are  given  in  Appendix  2. 

The  carrier  owns  and  holds  cash  on  hand  ancjl  material 
and  supplies  in  the  amount  of  $9,369,342.11.:  Of  this 
amount,  $4,650,000  is  found  to  be  necessary  for  its 
80  use  as  working  capital  and  that  sum  is  ihcluded  in 
the  final  value  stated  elsewhere  in  this  report.  The 
remainder,  $4,719,342.11,  is  owned  and  held  for  noncarrier 
purposes. 

Aids ,  gifts,  grants  of  rights  of  way ,  and  donations. — The 
carrier  reports  certain  lands  as  having  been  acquired  by  it 
or  its  predecessors  as  aids.  It  reports  certain  qther  lands 
which  were  acquired  through  deeds  reciting  nominal  con¬ 
siderations  or  deeds  in  which  no  considerations  wiere  stated. 
For  the  purposes  of  this  report  these  lands  are  considered 
as  apparent  aids.  "We  are  not  able  to  report  the'ir  value  at 
the  time  acquired.  The  areas  and  present  values  of  the 
lands  acquired  through  aids  are  as  follows: 


Carrier  lands  Noncarfier  lands 

State.  Present  j  Present 

Acres.  value.  Acres.  j  value. 

Connecticut .  902.13  S2, 307, 162. 88  137.16  SS3,635.41 

Massachusetts .  93.00  151,697.27  4.60  12,517.46 

New  York .  6.89  30,498.33  .66  2,040.16 

Rhode  Island .  63.97  46,829.91  .  j  . 


Total .  1,065.99  2,536,188.39  142.42  j  9S,193.03 


The  above  totals  are  included  in  the  preceding!  summaries 
of  lands  owned. 

The  carrier  returned  in  addition  a  passengei*  station  at 
Millis,  Mass.,  received  as  an  aid  by  a  predecessor,  of  which 
further  details  are  given  in  Appendix  2.  The  records  show 
that  the  predecessors  of  the  carrier  received  aid^  of  various 
kinds.  These  are  given  in  such  detail  as  is  possible  in 
Appendix  2.  j 

Material  and  supplies. — The  book  value  of  material  and 
supplies  on  hand  on  date  of  valuation  is  shown!  in  the  car¬ 
rier’s  records  as  $5,582,699.18,  of  which  $4,650,000  repre¬ 
sents  a  normal  stock  of  material  and  supplies  held  for  and 
useful  in  common-carrier  operations. 

Final  value. — After  careful  consideration  of  hll  the  facts 
herein  contained,  including  appreciation,  depreciation, 
going-concern  value,  working  capital,  and  all  other  matters 
which  appear  to  have  a  bearing  upon  the  values,  here  re- 
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ported,  the  values,  for  rate-making  purposes,  of  the  prop¬ 
erty  of  the  carrier,  owned  or  used,  devoted  to  common- 
carrier  purposes,  are  found  to  be  as  follows: 


Owned  and  used .  $256 , 400 , 000 


Owned  but  not  used,  leased  to — 

Central  New  England  Railway  Company .  3,175, 000 

Boston  and  Maine  Railroad . . .  1 ,  S50 

Hartford  and  New  York  Transportation  Company .  4,800 

The  New  York  Central  Railroad  Company  and  Adams  Ex¬ 
press  Company .  335 , 000 


Total .  3,516,650 


81 

Used  but  not  owned,  leased  from — 

Old  Colony  Railroad — 

Owned  by  lessor . ; .  $48 , 250 , 000 

Owned  by  private  parties . .  2,100 

Boston  and  Providence  (Mass. ) .  16, 350 , 000 

Boston  and  Providence  (R.  I.) .  5,000,000 

Providence,  Warren,  and  Bristol .  2,025,000 

Harlem  River  and  Port  Chester .  30,150,000 

Holyoke  and  W estfield . .  1 ,  S50 , 000 

Providence  and  Worcester . 10,375,000 

Chatham  Railroad .  150, 000 

N orwich  and  W orcester .  6,150, 000 

West  End  Street  Railway  Company .  5,237 

The  Connecticut  Company . .  4 , 500 

Ireland  Real  Estate  Company .  285 , 000 

Other  private  parties .  18,887 


Total . . .  120,615,724 


Total  owned .  259 ,916, 650 

Total  used .  377,015,724 


There  is  included  in  the  value  stated  as  owned  and  used 
the  sum  of  $4,650,000  on  account  of  working  capital,  con¬ 
sisting  entirely  of  a  stock  of  material  and  supplies.  No 
other  values  or  elements  of  value  to  which  specific  sums 
can  now  be  ascribed  are  found  to  exist. 

Old  Colony  Railroad  Company. 

Location  and  general  description  of  property. — The  rail¬ 
road  of  the  Old  Colony  Railroad  Company,  herein  called 
the  Old  Colony  Railroad,  is  a  standard-gage,  steam  rail¬ 
road,  located  in  the  States  of  Massachusetts  and  Rhode 
Island.  The  principal  main  lines  extend  from  Boston, 
Mass.,  to  Newport,  R.  I.;  Middleboro  to  Provincetown, 
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Mass.;  and  Fitchburg  and  Lowell  to  New  Bedfprd,  Mass. 
The  mileage  is  classified  as  follows : 

Second  and 

First  main  other  main  Yard  tracks  All 
Classification.  tracks.  tracks.  and  sidings,  tracks. 

Owned  but  not  used,  leased  to — 

The  carrier —  Miles  Miles  Miles  \  Miles 

In  Massachusetts .  511.402  228.572  2S1.492  1,021.466 

In  Rhode  Island .  18.128  1.341  13.095  32.564 

Total . . . .  529.530 

Boston  and  Maine  Railroad — 

In  Massachusetts . 

Total  owned  but  not  used. .  529 . 530 

Jointly  owned  property. — The  Old  Colony  Railroad  has 
no  jointly  owned  property,  with  the  exception  |  of  minor 
facilities,  the  reproduction  costs  for  which  ar^  included 
with  the  wholly  owned  property. 

82  Corporate  history. — The  Old  Colony  Railroad  was 
incorporated  March  27,  1872,  under  a  special  act  of 
Massachusetts  and  an  act  of  Rhode  Island  passed  at  the 
May  session  of  1872.  The  organization  was  perfected  on 
October  1,  1872.  Its  principal  office  is  at  Boston,  Mass. 
Further  information  in  regard  to  corporate  hijstory  and 
the  detailed  facts  as  to  the  development  of  fixed  physical 
property  are  given  in  Appendix  2. 

History  of  corporate  financing,  capital  stock,  and  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
valuation  the  Old  Colonv  Railroad  has  issued  ot  assumed 

m/ 

capital  obligations  to  the  amount  of  $49,798,400;  of  which 
$13,906,200  have  been  retired,  leaving  outstanding  on  date 
of  valuation  $35,892,200.  The  securities  outstanding  con¬ 
sists  of  $22,294,000  common  stock  and  $13,598,200  funded 
debt.  From  the  date  of  incorporation  to  date  of  valuation 
short-term  notes  were  issued  or  assumed  to  an  amount  of 
$27,627,354.59,  of  -which  $27,624,354.59  were  retired,  leaving 
$3,000  outstanding.  The  considerations  for  which  securi¬ 
ties  -were  issued  and  other  facts  pertinent  to  capitalization 
are  given  in  Appendix  2. 

The  carrier  is  the  largest  single  stockholder  and  owns  44 
per  cent  of  the  capital  stock  of  the  Old  Colony  Railroad. 

Gross  and  net  earnings. — The  result  of  corporate  opera¬ 
tions  of  the  Old  Colony  Railroad  from  October  1,  1872,  to 
date  of  valuation  is  stated  in  detail  in  Appendix  2,  and  is 
summarized  as  follows: 


229.913  294.587  1,054.030 

i 

4.060  1.  4.060 

233.973  294.587  1,058.090 


90 


ST.  Y.,  ST.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


Gross  earnings  (railway  operating  revenues) .  $94 , 641 , 003 .01 

Operating  expenses  (railway  operating  expenses) . .  64 , 333 , 509 . 25 


Resulting  in  net  earnings  (net  revenue  from  railway  opera¬ 
tions)  of . . .  30,307,493.76 

During  the  same  period  taxes  assessed  (railway  tax  accruals) 
amounted  to .  4 , 598 , 563 . 4 1 


Resulting  in  an  income  from  railway  operations  (railway 

operating  income)  of .  25 , 708 , 930 . 35 

In  addition  to  this  there  were  revenues  from 

miscellaneous  operations  of .  $382 , 465 . 98 

Also  income  from  nonoperating  sources  (non¬ 
operating  income)  of  .  45,296,374.38 

-  45 , 678 , S40 . 36 


Resulting  in  gross  income  for  the  period  (gross  income)  of . .  71 ,  3S7 , 770 . 71 

During  this  period  rents  and  hire  of  equipment  (chargeable  to 
deductions  from  gross  income)  amounted  to .  5 , 871 , 290 . 84 


Resulting  in  an  amount  available  for  the  payment  of  interest 
and  dividends  and  for  other  corporate  purposes  (chargeable 
to  deductions  from  gross  income  and  to  disposition  of  net 
income)  of .  65,516,479.87 


Dividends  amounting  to  $40,612,662.80  have  been  appro¬ 
priated  from  income,  as  follows:  6  per  cent  in  1876, 
83  1877,  1878,  1880,  and  1881;  6.4  per  cent  in  1892;  6.5 

pef  cent  in  1882 ;  7  per  cent  from  1873  to  1875,  1883 
to  1891,  and  1894  to  1915 ;  7.583  per  cent  in  1893.  No  divi¬ 
dend  was  paid  in  1879. 

General  balance  sheet . — The  general  balance  sheet  stated 
by  the  Old  Colony  Railroad,  as  showing  its  financial  condi¬ 
tion  on  date  of  valuation,  follows: 


Assets 


Investments: 

Investment  in  road  and  equipment. . . . 

Sinking  funds . . 

Investments  in  affiliated  companies, 

stock . 

Other  investments — 

Stpck . 

Bonds . 


Current  assets: 

Cash .  . . . . . 

Loans  and  bills  receivable . 

Miscellaneous  accounts  receivable 
Rents  receivable . 


$42,348,414.30 

211,748.07 

147.50 

180,625.42 

3,600,000.00 


493,621.24 

23,616.73 

5,377.84 

68,660.00 


$46,340,935.29 


591,275.81 


Total 


46,932,211.10 


Stock:  #  | 

Capital  stock . 

Stock  liability  for  conversion 
Premium  on  capital  stock . . . 


Liabilities 


22,294,000.00 

1,125.00 

6,836,173.84 


Long-term  debt:  Funded  debt  unmatured 


29,131,298.84 

13,598,000.00 
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Current  liabilities: 

Loans  and  bills  payable . 

Miscellaneous  accounts  payable. 

Interest  matured  unpaid . . 

Dividends  matured  unpaid .. _ 

Funded  debt  matured  unpaid . . . 
Unmatured  interest  accrued. . . . 
Other  current  liabilities . 


Unadjusted  credits: 

Premium  on  funded  debt. 
Other  unadjusted  credits. 


Corporate  surplus: 

Sinking-fund  reserves . 

Profit  and  loss  credit  balance . 


3,000.00 
6,SI8.4S 
100,685.40 
400,548.72 
200.00 
68 , 660 . 00 
532,543.67 


79,293.08 
IS, 834. 69 


211,748.07 

2,780,580.15 


1,112,456.27 


98,127.77 


2,992,328.22 


Total .  46,932,211.10 

j 

Investment  in  road  and  equipment. — The  investment  in 
road  and  equipment,  including  land,  on  d^te  of  valu- 
84  ation,  is  stated  on  the  books  of  the  Old  Colony  Rail¬ 
road  to  be  $42,348,414.30.  If  certain  readjustments 
were  made,  as  detailed  in  Appendix  2,  this  amount  would 
be  reduced  to  $35,679,130.01,  representing  investment  in 
road  only,  of  which  $16,611,945  represents  par  value  of 
securities,  the  value  of  which  at  the  time  of  entty  upon  the 
books  we  are  unable  to  report,  because  it  has  been  impos¬ 
sible  to  obtain  the  necessary  information. 

Original  cost  to  date. — The  original  cost  ‘to  date  of  all 
common-carrier  property  owned  by  the  Old  Colony  Rail¬ 
road  can  not  be  ascertained,  for  the  reason  that  the  records 
are  not  obtainable.  In  Appendix  2  will  be  found  certain 
information  respecting  outlay  to  create  and  iihprove  the 
property,  and,  separately  considered,  the  cost  of  equipment 
and  lands. 

Cost  of  reproduction  new  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  ahd  cost  of 
reproduction  less  depreciation  of  all  common-carrier  prop¬ 
erty,  other  than  land,  owned  by  the  Old  Colon^  Railroad, 
including  its  portion  of  jointly  owned  minor  facilities,  are 
as  follows: 
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Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 

Classification  new  ciation 

As  a  whole 
Owned  but  not  used,  leased  to — 

The  carrier .  $43,288,091  $34,956,629 

The  New  England  Steamship  Company .  1 , 357 , 573  86 1 , 93S 

New  Bedford,  Martha’s  Vineyard  and  Nantucket 

Steamboat  Company .  38,457  16,459 

Boston  and  Maine  Railroad .  64 , 022  48,124 


Total... .  44,748,143  35,8S3,150 

In  Massachusetts 
Owned  but  not  used,  leased  to — 

The  carrier .  41,558,441  33 , 644 , 3S5 

The  New  England  Steamship  Company .  817,821  513,442 

New  Bedford,  Martha’s  Vineyard  and  Nantucket 

Steamboat  Company .  38,457  16, 459 

Boston  and  Maine  Railroad .  64,022  4S,124 


Total .  42,478,741  34,222,410 

In  Rhode  Island 
Owned  but  not  used,  leased  to — 

The  carrier .  1,729,650  1,312,244 

The  New  England  Steamship  Company .  539,752  348,496 


Total 


2,269,402  1,660,740 


These  amounts,  classified  in  conformity  with  the  classifi¬ 
cation  of  expenditures  for  road  and  equipment  as  pre¬ 
scribed  by  us,  are  shown  in  the  summary  sheets  in  Appen¬ 
dix  1. 

Cost  of  lands ,  rights  of  way ,  and  terminals  at  time  of 
dedication  to  public  use ,  and  their  present  value. — The  total 
original  cost  of  lands  owned  by  the  Old  Colony  Railroad 
and  used  by  the  carrier  for  common-carrier  purposes  can 
not  be  ascertained,  as  the  necessary  details  in  the  account¬ 
ing  records  are  not  obtainable.  Incomplete  information 
respecting  the  original  cost  of  these  lands  is  given 
85  in  Appendix  2.  The  classification,  area,  and  present 
value  of  these  lands  are  as  follows : 


Classification. 

Acres. 

Present  value. 

As  a  whole. 

Owned  but  not  used,  leased  to — 

The  carrier . 

The  New  England  Steamship  Company . 

New  Bedford,  Martha’s  Vineyard  and  Nan¬ 
tucket  Steamboat  Company . 

Boston  and  Maine  Railroad . 

7,670.68 

15.77 

0.25 

18.95 

$11,729,396.79 

552,736.55 

14,512.50 

2,545.70 

Total . 

7,705.65 

12,299,191.54 
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Classification. 

As  a  whole. 

In  Massachusetts 

Owned  but  not  used,  leased  to — 

The  carrier . ; . 

The  New  England  Steamship  Company . 

New  Bedford,  Martha’s  Vineyard  and  Nan¬ 
tucket  Steamboat  Company . 

Boston  and  Maine  Railroad . 

Total . 

In  Rhode  Island 

Owned  but  not  used,  leased  to — 

The  carrier . 

The  New  England  Steamship  Company . 

Total . 


Acres.  Present  value. 

j 


7,427.11 

11,058,156.82 

9.28 

411,395.55 

0.25 

14,512.50 

IS.  95 

2,545.70 

7,455.59 

11,486,610.57 

243.57 

671,239.97 

6.49 

141,341.00 

250.06 

S12,5S0.97 

I 


In  addition  to  the  carrier  lands  owned,  the  Old  Colony 
Railroad  has  0.14  acre  of  land,  present  value  $21,100,  which 
it  leases  from  a  private  party  and  subleases  to  the  carrier; 
and  also  0.82  acre  of  lands,  present  value  $17,841.50,  which 
it  leases  from  a  private  party  and  subleases  to  the  carrier, 
which,  in  turn,  subleases  it  to  The  New  England  Steamship 
Company. 

Rights  in  private  lands . — The  Old  Colony  Railroad  owns 
rights  in  private  lands  of  total  present  value  $4,123.93,  of 
which  $3,673.93  represents  rights  in  Massachusetjs  and  $450 
rights  in  Rhode  Island,  all  of  which  are  leased  tp  and  used 
by  the  carrier. 

Property  held  for  purposes  other  than  those  of  a  common 
carrier. — Incomplete  information  on  the  original  cost  of 
lands  wholly  owned  by  the  Old  Colony  Railroad  and  held  by 
the  carrier  for  noncarrier  purposes  is  given  in  Appendix 
2.  The  present  value  of  noncarrier  lands,  including  the 
value  of  improvements  thereon,  together  with  the  present 
value  of  noncarrier  structures  situated  on  carrier  land,  is 
shown  as  follows: 

Present  value. 

_ A] _ _ 


Noncarrier  j  Noncarrier 


lands,  including  j  structures 
improvements  on  carrier 

State  Acres  thereon  lands 

Massachusetts .  3,008.97  $1,907,372.32  $26,560.00 

Rhode  Island .  56.22  115,267.20  1,150.00 

Total .  3,065.19  2,022,639.52  27,710.00 


86  The  Old  Colony  Railroad  owns  securities  of  other 
companies  with  a  par  value  of  $3,845,500  and  book 
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value  of  $3,780,772.92.  The  income  therefrom  accrues  to 
the  carrier.  Further  details  with  regard  to  these  securities 
will  be  found  in  Appendix  2. 

Aids ,  gifts ,  grants  of  rights  of  iuayy  and  donations. — Some 
of  the  lands  of  the  Old  Colony  Railroad  are  reported  by  it 
as  having  been  acquired  through  aids.  In  addition,  other 
lands  were  acquired  through  deeds  reciting  nominal  con¬ 
siderations  or  no  consideration.  The  latter  have  been  classi¬ 
fied  by  us  as  apparent  aids.  The  value  of  the  above  lands 
at  the  time  acquired  can  not  be  accurately  determined.  Their 
classification,  area,  and  present  value  are  as  follows : 

Carrier  land.  Noncarrier  land. 


State.  Acres.  Present  value.  Acres.  Present  value. 

Massachusetts .  303.78  §374,909.35  6.64  §20,356.67 

Rhode  Island .  132.42  305,808.40  .  . 


Total .  436.20  620,717.75  6.64  20,356.67 


The  above  totals  are  included  in  the  preceding  summaries 
of  lands  owned. 

In  addition,  the  Old  Colony  Railroad  reports  aids  were 
received  by  its  predecessors  as  follows : 


By  the  Old  Colony  Railroad  Company  (of  1854),  cash  from  certain 

citizens  of  North  Quincy,  Mass . 

By  the  Boston,  Clinton  and  Fitchburg  Railroad  Company,  cash  from 

unknown  donors . . 

By  the  Old  Colony  and  Newport  Railway  Company: 

5  per  cent  bonds  of  city  of  Newport,  R.  I . 

6  per  cent  demand  note  of  city  of  Newport,  R.  I . 


§1,500 

531 

10,000 

10,000 


Further,  the  towns  along  the  route  of  the  Duxbury  and 
Cohasset  Railroad  Company  purchased  its  stock  for  cash 
in  the  amounts  as  follows : 


Duxbury,  Mass .  S75,000 

Marshfield,  Mass . . .  75 , 000 

Plymouth,  Mass .  40,000 

Scituate,  Mass .  75,000 


Material  and  supplies. — The  Old  Colony  Railroad  had  no 
material  and  supplies  on  hand  on  date  of  valuation. 

Final  value. — After  careful  consideration  of  all  the  facts 
herein  contained,  including  appreciation,  depreciation, 
going-concern  value,  and  all  other  matters  which  appear 
to  have  a  bearing  upon  the  values  here  reported,  the  values 
for  rate-making  purposes,  of  the  property  of  the  Old 
87  Colony  Railroad,  owned  but  not  used,  devoted  to  com¬ 
mon-carrier  purposes,  are  found  to  be  as  follows : 
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Owned  but  not  used,  leased  to — 

The  carrier . ,  §48,250,000 

The  New  England  Steamship  Company . |  1 ,460,000 

New  Bedford,  Martha’s  Vineyard  and  Nantucket  Steamboat! 

Company . I  32,000 

Boston  and  Maine  Railroad . j  53 , 000 

Total . |  49,795,000 

i 

No  working  capital,  including  material  and  supplies,  is 
found  to  be  owned  and  used.  No  ocher  values  of  elements 
of  value  to  which  specific  sums  can  now  be  ascribed  are 
found  to  exist. 

| 

Boston  and  Providence  Railroad  Corporation  (jMass.). 

Location  and  general  description  of  property.-^ The  rail¬ 
road  of  Boston  and  Providence  Railroad  Corporation 
(Mass.),  herein  called  the  Boston  and  Providence  (Mass.), 
is  a  standard-gage,  steam  railroad,  located  in  the!  States  of 
Massachusetts  and  Rhode  Island.  Its  principal !  main  line 
extends  from  Boston,  Mass.,  to  East  Providence,  R.  I.  The 
mileage  is  classified  as  follows : 


Classification. 


In  Rhode  Island . 


First 

main 

track. 

Second 
and  other 
main 
tracks. 

Yatd 
tracks 
and  sid- 
ingk. 

All 

tracks. 

Miles. 

Miles. 

Miles. 

Miles. 

53.435 

4.605 

71.560 

1.058 

60.212 

2.331 

185.207 

7.994 

58.040 

72.618 

62 . 1)43 

193.201 

Total .  58.040  72.618  62.543  193.201 

! 

All  of  the  property  of  the  Boston  and  Providence  (Mass.) 
is  operated  by  the  carrier,  as  lessee  through  the  Old  Colony 
Railroad. 

Jointly  owned  property . — The  Boston  and  Providence 
(Mass.)  has  no  jointly  owned  property,  with  the  exception  of 
jointly  owned  minor  facilities,  the  reproduction!  costs  for 
which  are  included  with  the  wholly  owned  property. 

Corporate  history. — The  Boston  and  Providence  (Mass.) 
was  incorporated  June  22, 1831,  under  a  special  lUw  of  Mas¬ 
sachusetts,  and  its  organization  was  perfected  July  11, 1831. 
The  principal  office  is  at  Boston,  Mass.  Further  informa¬ 
tion  in  regard  to  corporate  history  and  the  detailed  facts 
as  to  the  development  of  fixed  physical  property  !  are  given 
in  Appendix  2. 

History  of  corporate  financing ,  capital  stock,  and  long¬ 
term  debt. — Railroad  Corporation.  From  the  date  of  its 
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incorporation  to  date  of  valuation  the  Boston  and 
88  Providence  (Mass.)  has  issued  capital  obligations 
to  the  amount  of  $7,280,220,  of  which  $1,110,220  has 
been  retired,  leaving  outstanding  on  date  of  valuation  $6,- 
170,000.  The  securities  outstanding  consist  of  $4,000,000 
par  value  of  common  stock,  of  which  $4,000  par  value  is 
held  by  the  Boston  and  Providence  (Mass.),  and  $2,170,000 
par  value  funded  debt.  The  considerations  for  which  securi¬ 
ties  were  issued  and  other  facts  pertinent  to  capitalization 
are  given  in  Appendix  2.  The  carrier  is  the  largest  single 
stockholder,  holding  5,246  shares  out  of  a  total  of  40,000 
shares  of  the  outstanding  capital  stock. 

Gross  and  net  earnings. — The  result  of  the  corporate 
operations  of  the  Boston  and  Providence  (Mass.)  for  the 
period  from  June  4,  1834,  to  date  of  valuation,  is  stated  in 
detail  in  Appendix  2,  and  is  summarized  as  follows  : 


Gross  earnings  (railway  operating  revenues) .  $46 , 973 , 6S1 . 07 

Operating  expenses  (railway  operating  expenses) .  30 , 229 ,311.00 


Resulting  in  net  earnings  (net  revenue  from  railway  opera¬ 
tions)  of . . . > . . .  16,744,370.07 

During  the  same  period  taxes  assessed  (railway  tax  accruals) 
amounted  to .  2 , 326 , 873 . 81 


Resulting  in  an  income  from  railway  operations  (railway 

operating  income)  of . .  14,417,496.26 

In  addition  to  this  there  were  revenues  from  nonoperating 
sources  (nonoperating  income)  of .  14,705,397.96 


Resulting  in  gross  income  for  the  period  (gross  income)  of. . .  29, 122,S94.22 

During  this  period  rents  and  hire  of  equipment  (chargeable  to 
deductions  from  gross  income)  amounted  to .  391 , 493 . 67 


Resulting  in  an  amount  available  for  the  payment  of  interest 
and  dividends  and  for  other  corporate  purposes  (chargeable 
to  deductions  from  gross  income  and  to  disposition  of 
net  income)  of . . .  2S ,  731 , 400 . 55 


Dividends  on  its  capital  stock  have  been  paid  by  the  Bos¬ 
ton  and  Providence  (Mass.)  in  each  year,  beginning  with 
1835,  except  1855,  as  follows: 


Years.  Per  cent. 

1851,  1854  .  3.0 

1835,  1836  .  4.0 

1850,  1856  .  5.5 

1842  to  1844,  1849,  1857,  185S,  1877,  1878 .  6.0 

1853,1879 . 6.5 

1840,1841,1845,1859 . 7.0 

1846,  1847,  1889  .  7.5 

1837  to  1839,  1860  to  1863,  186S,  1876,  1880  to  1885  .  8.0 

1852,  1886 .  S.5 

1864,  1875  .  9.0 

1848,  1865  to  1867,  1869  to  1874,  1887,  1888,  1890  to  1915 .  10.0 
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This  was  at  an  average  rate  per  annum  of  8.3:  per  cent. 
In  addition  to  these  dividends,  the  Boston  and  Providence 
(Mass.)  distributed  to  its  stockholders  $1,300,000 
S9  which  was  received  from  the  Old  Colony  Railroad  as 
a  bonus  in  connection  with  leasing  its  road  and  equip¬ 
ment  to  that  company  in  1888,  being  32.5  per  cent  on  the 
capital  stock  of  the  company.  Including  this  dividend,  the 
average  annual  rate  of  dividends  paid  has  been  8.7  per  cent. 

General  balance  sheet. — The  general  balance  sheet  stated 
by  the  Boston  and  Providence  (Mass.),  as  showing  its  finan¬ 
cial  condition  on  date  of  valuation  follows.  ! 


Assets. 

Investment: 

Investment  in  road  and  equipment . 

Miscellaneous  physical  property . . 

Investments  in  affiliated  companies,  stock . . 

Current  assets: 

Cash . 

Special  deposits . 

Miscellaneous  accounts  receivable . 


Total . 

Liabilities. 

Stock: 

Book  liability . ._ . 

Held  by  the  Boston  and  Providence  (Mass.) . 

Actually  outstanding . 

Long-term  debt:  Funded  debt  unmatured . 

Current  liabilities: 

Interest  matured  unpaid . 

Dividends  matured  unpaid . 

Other  current  liabilities . 


Corporate  surplus:  Profit  and  loss  credit  balance 
Total . 


$5,673,198.59  i 
82,183.94  | 

337,519.42  ! 

-  $£,092,901.95 


49,024.64 
102,724.50  | 

152,224.65 

-  303,973.79 


16,396,875.74 


4,000,000.00  | 

4,000.00 

-  13,996,000.00 

.  2,170,000.00 


44,740.00  I 
102,724.50  i 
83,411.24  j 

-  230,875.74 

.  j  83,389.64 


6,396,875.74 


Investment  in  road  and  equipment. — The  investment  in 
road  and  equipment,  including  land,  on  date  of  valuation,  is 
stated  on  the  books  of  the  Boston  and  Providence  (Mass.) 
to  be  $5,673,198.59.  If  certain  readjustments  were  made,  as 
detailed  in  Appendix  2,  this  amount  would  be  increased  to 
$9,168,292.43,  representing  investment  in  road  only.  Of  this 
amount,  $61,711.19  represents  unknown  considerations. 

Original  cost  to  date. — The  original  cost  to  date  of  all 
common-carrier  property  owned  by  the  Boston  hnd  Provi¬ 
dence  (Mass.)  can  not  be  ascertained,  for  the  reason  that  the 
records  are  not  obtainable.  In  Appendix  2  will  be  found 
certain  information  respecting  outlay  to  create  and  improve 
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the  property,  and,  separately  considered,  cost  of  machinery 
and  equipment  and  lands. 

90  Cost  of  reproduction  new  and  cost  of  reproduction 
less  depreciation. — The  cost  of  reproduction  new  and 
cost  of  reproduction  less  depreciation  of  all  common-carrier 
property,  other  than  land,  owned  by  the  Boston  and  Provi¬ 
dence  (Mass.)  and  leased  to  the  carrier,  including  lessor’s 
portion  of  jointly  owned  minor  facilities,  are  as  follows: 


Cost  of  re- 

Cost  of  re¬ 
production 

Classification. 

production 

less  depre- 

new. 

ciation. 

Owned  but  not  used,  leased  to  the  carrier: 

In  Massachusetts . 

..  S13,2S9,349 

$10,724,520 

In  Rhode  Island . 

546,189 

455,168 

Total. . 

..  13,S35,53S 

11,179,688 

These  amounts,  classified  in  conformity  with  the  classifi¬ 
cation  of  expenditures  for  road  and  equipment  as  prescribed 
by  us,  are  shown  in  summary  sheets  in  Appendix  1. 

Cost  of  lands,  rights  of  ivay,  and  terminals  at  time  of  dedi¬ 
cation  to  public  use,  and  their  present  value. — The  total 
original  cost  of  lands  owned  by  the  Boston  and  Providence 
(Mass.)  and  used  by  the  carrier  for  common-carrier  pur¬ 
poses  can  not  be  ascertained,  as  the  necessary  details  in  the 
accounting  records  are  not  obtainable.  Incomplete  infor¬ 
mation  respecting  the  original  cost  of  these  lands  is  given  in 
Appendix  2.  The  areas  and  present  values  of  these  lands 
are  as  follows : 


Owned  but  not  used,  leased  to  the  carrier: 

In  Massachusetts . 

In  Rhode  Island . 


Acres.  Present  value. 

720.32  $4,558,701.95 

60.90  114,544.65 


Total 


7S1.22  4,673,246.60 


Bights  in  private  lands. — The  Boston  and  Providence 
(Mass.)  has  rights  in  private  lands  of  the  total  present  value 
of  $1,020,  of  which  $420  represents  rights  in  Massachusetts 
and  $600  represents  rights  in  Rhode  Island,  all  of  which  are 
leased  to  and  used  by  the  carrier. 

Property  held  for  purposes  other  than  those  of  a  common 
carrier.— Incomplete  data  on  the  original  cost  of  lands 
wholly  owned  by  the  Boston  and  Providence  (Mass.)  and 
held  by  the  carrier  for  noncarrier  purposes,  is  given  in  Ap¬ 
pendix  2.  The  present  value  of  noncarrier  lands,  including 
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the  value  of  improvements  thereon,  together  with  the  pres¬ 
ent  value  of  noncarrier  structures  situated  on  carrier  lands, 
is  shown  as  follows : 


Present  value. 


91 

Noncarrier 

Noncarrier 

lands,  includ- 

!  structures 

ing  improve- 

on  carrier 

State. 

Acres. 

ments  thereon. 

lands. 

Massachusetts . 

.  23.09 

$202,393.97 

$11,440.00 

Rhode  Island . 

.  3.92 

13,955.76 

Total . 

.  27.01 

i 

216,349.73 

11,440.00 

Aids ,  gifts,  grants  of  rights  of  way,  and  donations. — Some 
of  the  lands  of  the  Boston  and  Providence  (Mass.)  are  re¬ 
ported  by  it  as  having  been  acquired  through  aids.  In  addi¬ 
tion,  other  lands  are  reported  as  having  been  acquired 
through  deeds  reciting  nominal  considerations  or  no  consid¬ 
eration.  The  latter  have  been  considered  by  us  ajs  apparent 
aids.  The  value  of  these  lands  at  the  time  acquired  could  not 
be  accurately  determined.  Their  classification,  areas,  and 
present  values  are  as  follows: 


Carrier  lands.  Noncaitier  lands. 

State.  Acres.  Present  value.  Acres.  Present  value. 

Massachusetts .  12.81  $74,162.86  0.18  i  $831.30 

Rhode  Island .  1.20  6,437.31  .05  151.20 

_  _  _  |  _ 

Total .  14.01  80,600.17  .23  j  982.50 


These  lands  are  included  in  the  preceding  summaries  of 
lands  owned. 

Material  and  supplies. — The  Boston  and  Providence 
(Mass.)  had  no  materials  and  supplies  on  hand j  on  date  of 
valuation. 

Final  value. — After  careful  consideration  of  all  the  facts 


herein  contained,  including  appreciation,  depreciation, 
going-concern  value,  and  all  other  matters  which  appear  to 
have  a  bearing  upon  the  value  here  reported,  thb  value,  for 
rate-making  purposes,  of  the  property  of  the  Boston  and 
Providence  (Mass.),  owned  but  not  used,  leased  to  the  car¬ 
rier,  devoted  to  common-carrier  purposes,  is  found  to  be 
$16,350,000.  No  working  capital,  including  material  and 
supplies,  is  found  to  be  owned  or  used.  No  othei:  values  or 
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elements  of  value  to  which  specific  sums  can  now  be  ascribed 
are  found  to  exist. 

Boston  and  Providence  Railroad  Corporation  (R.  I.). 

Location  and  general  description  of  property. — The  rail¬ 
road  of  the  Boston  and  Providence  Railroad  Corporation 
(R.  I.),  herein  called  the  Boston  and  Providence  (R.  I.),  is 
a  standard-gage,  double-track,  steam  railroad,  located  in  the 
State  of  Rhode  Island.  The  owned  property  consists 
92  of  a  bridge  across  the  Seekonk  River,  some  wharves 
at  East  Providence,  road  connecting  these  properties, 
and  road  from  the  Massachusetts  State  line  to  Boston 
Switch.  The  wholly  owned  mileage  consists  of  1.470  miles 
of  road,  1.143  miles  second  and  other  main  track,  and  4.421 
miles  of  yard  tracks  and  sidings,  aggregating  7.034  miles  of 
all  tracks. 

In  addition,  the  Boston  and  Providence  (R.  I.)  owns 
jointly  and  equally  with  the  Providence  and  Worcester  cer¬ 
tain  tracks  between  Boston  Switch  and  Providence  (Smith 
Street).  These  tracks  comprise  4.970  miles  of  first  main 
track,  15.538  miles  of  second  or  other  main  tracks,  and 
30.908  miles  of  yard  tracks  and  sidings,  aggregating  51.416 
miles  of  all  tracks,  undivided  mileage. 

All  of  the  property  of  the  Boston  and  Providence  (R.  I.) 
is  operated  by  the  carrier,  as  lessee  through  the  Old  Colony 
Railroad  Company. 

Jointly  oivned  property. — The  Boston  and  Providence  (R. 
I.)  has  no  jointly  owned  property,  with  the  exception  of  that 
described  above  and  certain  minor  facilities,  the  reproduc¬ 
tion  costs  for  which  are  included  with  the  wholly  owned 
property. 

Corporate  history. — The  Boston  and  Providence  (R.  I.) 
was  incorporated  June  16,  1853,  under  a  special  law  of 
Rhode  Island.  Its  principal  office  is  at  Providence  (R.  I.). 
Further  information  in  regard  to  corporate  history  and  the 
detailed  facts  as  to  the  development  of  fixed  physical  prop¬ 
erty  are  given  in  Appendix  2. 

History  of  corporate  financing ,  capital  stock ,  and  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
valuation  the  Boston  and  Providence  (R.  I.)  has  issued  capi¬ 
tal  obligations  to  the  amount  of  $168,000,  of  which  $18,000 
has  been  retired,  leaving  outstanding  on  date  of  valuation 
$150,000  capital  stock.  The  considerations  for  which  securi- 
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ties  were  issued  and  other  facts  pertinent  to  capitalization 
are  given  in  Appendix  2.  Control  of  the  Boston  and  Provi¬ 
dence  (R.  I.)  is  vested  in  the  Boston  and  Providence 
(Mass.),  through  ownership  of  all  of  the  capital  stock. 

Gross  and  net  earnings. — The  result  of  the  corporate 
operations  of  the  Boston  and  Providence  (R.  I.)  for  the 
period  from  beginning  of  operations  to  August  31,  1863,  is 
stated  in  detail  in  Appendix  2,  and  is  summarised  as  fol¬ 
lows  : 

Operating  expenses  (railway  operating  expenses) . . . j. .  $19,671 .34 

Resulting  in  a  deficit,  instead  of  net  earnings  (net  revenue 

from  railway  operating,  deficit),  of . !. .  19,671.34 

During  the  same  period  taxes  assessed  (railway  tax  accruals) 
amounted  to . L.  1,710.58 

i  - 

Resulting  in  a  deficit,  instead  of  income  from  railway  opera¬ 
tions  (railway  operating  income,  deficit)  of . i. .  21 ,381.92 

93  "  ! 


Offsetting  this  there  was  income  from  nonoperating  sources  (non¬ 
operating  income)  of . ; . j.  .$275,379.13 

Resulting  in  gross  income  for  the  period  (gross  income)  of.j. .  253,997.21 

All  of  which  wras  available  for  the  payment  of  interest  and  dividends  and  for 
other  corporate  purposes  (chargeable  to  deductions  from  gross  income  and  to 
disposition  of  net  income). 

Dividends  from  income,  aggregating  $195,279.50,  were 
paid  by  the  Boston  and  Providence  (R.  I.)  during  the  years 
shown,  at  the  following  rates : 

Years  Per  cent 


1S56 . 

1843 . 

1837,  1838,  1S46 . 

1850 . 

1844,  1847  to  1849,  1851,  1S52,  1857  to  1859, 

1854 . 

1845 . . 

1853 . 

1S60  to  1863 . 


V 

j . 

i  • 


2.5 

3 

4 

5.5 
6 

6.5 

7 

7.5 

8 


General  balance  sheet. — The  general  balance  sheet  stated 
by  the  Boston  and  Providence  (R.  I.),  as  showing  its  finan¬ 
cial  condition  on  date  of  valuation,  follows : 


Assets:  Investment  in  road  and  equipment . : . . .  $150,000 

Liabilities:  Capital  stock . ! . . .  150,000 


Investment  in  road  and  equipment. — The  investment  in 
road  and  equipment,  including  land,  on  date  of  valuation,  is 
stated  on  the  books  of  the  Boston  and  Providence  (R.  I.)  to 
be  $150,000.  If  certain  readjustments  were  ipade,  as  de¬ 
tailed  in  Appendix  2,  this  amount  would  be  reduced  to  $133,- 
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058.46,  representing  investment  in  road  only,  of  which  $1,425 
represents  par  value  of  securities,  the  value  of  which  at  the 
time  of  entry  upon  the  books  we  are  not  able  to  state,  as  it 
has  been  impossible  to  obtain  the  necessary  information. 

Original  cost  to  date . — The  original  cost  to  date  of  all 
common-carrier  property  owned  by  the  Boston  and  Provi¬ 
dence  (R.  I.)  can  not  be  ascertained,  as  the  records  are  not 
obtainable.1  In  Appendix  2  will  be  found  certain  informa¬ 
tion  respecting  outlay  to  create  and  improve  the  property. 

Cost  of  reproduction  new  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  and  cost  of 
reproduction  less  depreciation  of  all  common-carrier  prop¬ 
erty,  other  than  land,  owned  by  the  Boston  and  Providence 
(R.  I.)  and  leased  to  the  carrier,  including  lessor’s  portions 
of  jointly  owned  minor  facilities,  are  as  follows: 


Cost  of  re¬ 
production 

Classification.  new. 

Wholly  owned  but  not  used,  leased  to  the  carrier..  SI ,308,329 
Jointly  owned  but  not  used,  lessor’s  portion  of 
property  jointly  owned  with  the  Providence  and 
Worcester,  leased  to  the  carrier .  1 , 837 , 029 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 
SI, 003, 564 


1,541,199 


Total  owned  but  not  used 


3,145,35S  2,544,763 


94  These  amounts,  classified  in  conformity  with  the 
classification  of  expenditures  for  road  and  equipment 
as  prescribed  by  us,  are  shown  in  the  summary  sheets  in 
Appendix  1. 

Cost  of'  lands ,  rights  of  way ,  and  terminals  at  time  of 
dedication  to  public  use ,  and  their  present  value. — The  total 
original  cost  of  lands  owned  by  the  Boston  and  Providence 
(R.  I.)  and  used  by  the  carrier  for  common-carrier  purposes 
can  not  be  ascertained,  as  the  necessary  details  in  the  ac¬ 
counting  records  are  not  obtainable.  Incomplete  informa¬ 
tion  respecting  the  original  cost  of  these  lands  is  given  in 
Appendix  2.  The  Boston  and  Providence  (R.  I.)  owns  68.25 
acres  of  lands,  present  value  $2,335,586.71,  w’hich  are  leased 
to  and  used  by  the  carrier  for  common-carrier  purposes. 

Property  held  for  purposes  other  than  those  of  a  common 
carrier. — Incomplete  data  on  the  original  cost  of  lands 
wholly  owned  by  the  Boston  and  Providence  (R.  I.)  and  held 
by  the  carrier  for  noncarrier  purposes  is  given  in  Appendix 
2.  The  Boston  and  Providence  (R.  I.)  owns  2.76  acres  of 
noncarrier  lands  with  a  present  value  of  $57,895.  It  also 
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owns  noncarrier  structures  located  on  carrier  lapds  which 
have  a  present  value  of  $262.50. 

Aids,  gifts,  grants  of  rights  of  way,  and  donations. — The 
Boston  and  Providence  (R.  I.)  owns  0.39  acre  of  carrier  land 
and  0.12  acre  of  noncarrier  land  with  present  values  of 
$2,202.26  and  $11,920.50,  respectively,  which  were  acquired 
through  aids.  We  are  not  able  to  report  their  value  at  the 
time  acquired.  They  are  included  in  the  preceding  state¬ 
ments  of  lands  owned. 

Material  and  supplies. — The  Boston  and  Providence  (R. 
I.)  had  no  material  and  supplies  on  hand  on  date  of  valua¬ 
tion. 

Final  value. — After  careful  consideration  of  all  the  facts 

r 

herein  contained,  including  appreciation,  depreciation, 
going-concern  value,  and  all  other  matters  which;  appear  to 
have  a  bearing  upon  the  value  here  reported,  the  value  for 
rate-making  purposes,  of  the  property  of  the  Boston  and 
Providence  (R.  I.)  owned  but  not  used,  leased  to  the  carrier, 
devoted  to  common-carrier  purposes,  is  found  to  be  $5,000,- 
000.  No  working  capital,  including  material  and  Supplies  is 
found  to  be  owned  or  used.  No  other  values  or  elements  of 
value  to  which  specific  sums  can  now  be  ascribed  are  found 
to  exist. 

Providence,  Warren  and  Bristol  Railroad  Company. 

Location  and  general  description  of  property.]— The  rail¬ 
road  of  the  Providence,  Warren  and  Bristol  Railroad  Com¬ 
pany,  herein  called  the  Providence,  Warren  and:  Bristol,  is 
a  standard-gage  steam  railroad,  located  in  the  State  of 
Rhode  Island.  The  owned  mileage  extends  from  India 
Street,  in  Providence,  to  Bristol  and  consists  of 
95  14.419  miles  of  first  main  track,  9.517  milek  of  second 

and  other  main  tracks,  and  7.678  miles  of  yard  tracks 
and  sidings,  aggregating  31.614  miles  of  all  tracks.  All  of 
this  property  is  operated  by  the  carrier,  as  lessee  through 
the  Old  Colony  Railroad  Company. 

Jointly  oivned  property. — The  Providence,  Warren  and 
Bristol  has  no  jointly  owned  property. 

Corporate  history. — The  Providence,  Warreij  and  Bris¬ 
tol  was  formed  November  16,  1854,  under  special  acts  of 
Massachusetts  of  May  23,  1851,  and  of  Rhode  Island  of 
November  1,  1850.  Further  information  in  regard  to  cor- 
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porate  history  and  the  detailed  facts  as  to  the  development 
of  fixed  physical  property  are  given  in  Appendix  2. 

History  of  corporate  financing ,  capital  stock ,  and  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
valuation  the  Providence,  Warren  and  Bristol  has  issued 
capital  obligations  to  the  amount  of  $1,476,997.30,  of  which 
$250,000  has  been  retired,  leaving  outstanding  on  date  of 
valuation  $1,226,997.30.  The  securities  outstanding  consist 
of  $724,600  common  stock,  $150,000  preferred  stock,  and 
$352,397.30  nonnegotiable  debt.  The  considerations  for 
which  securities  were  issued  and  other  facts  pertinent  to 
capitalization  are  given  in  Appendix  2.  The  carrier  owns 
a  majority  of  the  capital  stock  of  this  company. 

Gross  and  net  earnings. — The  result  of  corporate  opera¬ 
tions  of  the  Providence,  Warren  and  Bristol  for  the  period 
from  July  12,  1855,  to  date  of  valuation,  is  stated  in  detail 
in  Appendix  2,  and  is  summarized  as  follows : 


Gross  earning  (railway  operating  revenues) . .  S3 , 180 , 264 . 89 

Operating  expenses  (railway  operating  expenses) .  2 , 594 , 402 . 53 


Resulting  in  net  earnings  (net  revenue  from  railway 

operations)  of . .  585,862.36 

During  the  same  period  taxes  assessed  (railway  accruals) 

amounted  to . : . .# . % - - -  S4 , 554 . 08 

Resulting  in  an  income  from  railway  operations  (railway 

operating  income)  of . ; .  501 , 308 . 2S 

In  addition  to  this  there  were  revenues  from  nonoperating  sources 

(nonoperating  income)  of .  808,383.01 


Resulting  in  gross  income  for  the  period  (gross  income) 

of . . .  1,309,691.29 

During  this  period  rents  and  hire  of  equipment  (chargeable  to 
deductions  from  gross  income)  amounted  to .  34,025.04 


Resulting  in  an  amount  available  for  the  payment  of 
interest  and  dividends  and  for  other  corporate  purposes 
(chargeable  to  deductions  from  gross  income  and  to  dis¬ 
position  of  net  income),  of .  1 ,275,666.25 


96  Dividends  amounting  to  $992,446  were  paid,  of 
which  $898,927.76  was  charged  to  income,  $68,175.08 
to  profit  and  loss,  and  $25,343.16  to  investment  in  road  and 
equipment.  Annual  dividends  paid  on  the  preferred  stock 
were  at  the  rate  of  6  per  cent  from  1861  to  1891  and  from 
1902  to  1915,  and  5  per  cent  from  1892  to  1901.  The  an¬ 
nual  dividends  paid  on  the  common  stock  were  at  the  rate 
of  5  per  cent  from  1892  to  1901  and  6  per  cent  from  1902 
to  1915. 

General  balance  sheet. — The  general  balance  sheet  stated 
by  the  Providence,  Warren  and  Bristol  as  showing  its 
financial  condition  on  date  of  valuation,  follows. 
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Assets. 

Investments:  Investment  in  road  and  equipment .  $1,467,140.09 

Current  assets :  Cash . j  30 , 924 . 72 

Total . |  1,498,064.81 

Liabilities.  j 

Stock: 

Capital  stock .  $874,600.00! 


Premium  on  capital  stock .  218,650 

Long-term  debt:  Nonnegotiable  debt  to  affiliated  companies. 

Current  liabilities:  Dividends  matured  unpaid . 

Corporate  surplus:  Profit  and  loss  credit  balance . 


Total . j  1,498,064.81 

Investment  in  road  and  equipment. — The  investment  in 
road  and  equipment,  including  land,  on  date  of!  valuation, 
is  stated  on  the  books  of  the  Providence,  Warren  and  Bris¬ 
tol  to  be  $1,467,140.09.  If  certain  readjustments  were 
made,  as  detailed  in  Appendix  2,  this  amount  \Vould  be  in¬ 
creased  to  $1,645,807.64,  representing  investment  in  road 
only.  Of  this  amount,  $23,758.20  represents  pdr  value  of 
securities,  the  value  of  which  at  the  time  of  entity  upon  the 
books  we  are  not  able  to  report,  as  it  has  been  Impossible 
to  obtain  the  necessary  information,  and  $396,288.16  repre¬ 
sents  considerations  not  of  record. 

Original  cost  to  date. — The  original  cost  to  date  of  all 
common-carrier  property  owned  by  the  Providence,  War¬ 
ren  and  Bristol  can  not  be  fully  ascertained.  In  Appendix 
2  will  be  found  certain  information  respecting  outlay  in 
creating  and  improving  the  property,  exclusive  of  equip¬ 
ment,  and,  separately  considered,  the  cost  of  machinery 
and  lands. 

Cost  of  reproduction  new  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  and  cost  of 
reproduction  less  depreciation  of  all  common-carrier  prop¬ 
erty,  other  than  land,  owned  by  the  Providence, 
97  Warren  and  Bristol  and  leased  to  the  carrier,  in¬ 
cluding  lessor’s  portions  of  jointly  owned  minor 
facilities,  are  as  follows : 

7  i 

i 

Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 

Classification.  new.  j  ciation. 


1,093,250.00 

352,397.30 

28,460.50 

23,957.01 


Cost  of  re¬ 
production 
new. 


Classification.  new.  ciation. 

Owned  but  not  used,  leased  to  the  carrier: 

In  Massachusetts .  $43,238  $28,713 

In  Rhode  Island .  1,953,780  1,566,0S4 

Total .  1,997,01$  1,594,797 
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These  amounts,  classified  in  conformity  with  the  classi¬ 
fication  of  Expenditures  for  road  and  equipment  as  pre¬ 
scribed  by  us,  are  shown  in  summary  sheets  in  Appendix  1. 

Cost  of  lands,  rights  of  ivay,  and  terminals  at  time  of 
dedication  to  public  use,  and  their  present  value . — The  total 
original  cost  of  lands  owned  by  the  Providence,  Warren 
and  Bristol  can  not  be  ascertained,  as  the  necessary  de¬ 
tails  in  the  accounting  records  are  not  obtainable.  Incom¬ 
plete  information  respecting  the  original  cost  of  these  lands 
is  given  in  Appendix  2.  The  present  value  of  171.34  acres 
of  lands,  in  Rhode  Island,  owned  by  the  company  and  used 
by  the  carrier  for  common-carrier  purposes,  is  $297,732.97. 

Rights  in  private  lands . — The  Providence,  "Warren  and 
Bristol  owns  rights  in  private  lands,  in  Rhode  Island,  which 
were  acquired  at  a  cost  of  $100.  Their  present  value  is  $10. 
These  rights  are  leased  to  and  used  by  the  carrier. 

Property  held  for  purposes  other  than  those  of  a  com¬ 
mon  carrier. — The  Providence,  Warren  and  Bristol  owns 
2.26  acres  of  noncarrier  lands  in  Rhode  Island.  Incomplete 
data  as  to  the  cost  of  these  lands  will  be  found  in  Appendix 
2.  Their  present  value,  including  the  value  of  improve¬ 
ments  thereon,  is  $17,655.05.  It  also  owns  noncarrier  struc¬ 
tures  located  on  carrier  lands,  with  a  present  value  of  $600. 

Aids,  gifts,  grants  of  rights  of  way ,  and  donations. — The 
Providence,  Warren  and  Bristol  reports  that  it  received  no 
aids,  gifts,  grants,  or  donations.  Included  in  its  return 
of  lands  are  certain  lands  acquired  by  deeds  citing  nominal 
considerations  only.  These  lands  are  treated  as  apparent 
aids.  We  are  not  able  to  report  their  value  at  time  ac¬ 
quired.  These  lands  comprise  1.22  acres,  in  Rhode  Island, 
with  a  present  value  of  $1,519.89,  and  are  included  in  the 
preceding  statement  of  carrier  lands  owned. 

Material  and  supplies. — The  Providence,  Warren  and 
Bristol  had  no  material  and  supplies  on  hand  on  date  of 
valuation. 

98  Final  value. — After  careful  consideration  of  all 
the  facts  herein  contained,  including  appreciation, 
depreciation,  going-concern  value,  and  all  other  matters 
which  appear  to  have  a  bearing  upon  the  value  here  re¬ 
ported,  the  value,  for  rate-making  purposes,  of  the  prop¬ 
erty  of  the  Providence,  Warren  and  Bristol,  owned  but  not 
used,  leased  to  the  carrier,  devoted  to  common-carrier  pur¬ 
poses,  is  found  to  be  $2,025,000.  No  working  capital,  in- 
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eluding  material  and  supplies,  is  found  to  be  owned  or 
used.  No  other  values  or  elements  of  value  to  which 
specific  sums  can  now  be  ascribed  are  found  to  exist. 

The  Harlem  River  and  Port  Chester  Railroad  Company. 

Location  and  general  description  of  property.— The  rail¬ 
road  of  The  Harlem  River  and  Port  Chester  Railroad  Com¬ 
pany,  herein  called  the  Harlem  River  and  Port  Chester, 
is  a  standard-gage,  steam  railroad,  located  entirely  in  the 
State  of  New  York.  The  owned  mileage  extend^  from  the 
Harlem  River  to  New  Rochelle,  and  consists  of  11.217  miles 
of  first  main  track,  52.218  miles  of  second  and  dther  main 
tracks  and  101.337  miles  of  yard  tracks  and  sidings,  ag¬ 
gregating  164.772  miles  of  all  tracks.  Practically  all  of  the 
property  of  the  Harlem  River  and  Port  Chester  is  leased 
to  and  operated  by  the  carrier. 

Jointly  owned  property. — The  Harlem  River  and  Port 
Chester  has  no  jointly  owned  property,  with  tho  exception 
of  minor  facilities,  the  reproduction  costs  for  which  are  in¬ 
cluded  with  the  wholly  owned  property. 

Corporate  history. — The  Harlem  River  and  Port  Ches¬ 
ter  was  incorporated  in  New  York  under  an  act  passed  in 
1866  and  an  act  passed  April  2,  1850.  Its  principal  office 
is  at  New  York,  N.  Y.  The  accounts  are  kept  in  t|he  office  of 
the  carrier  at  New  Haven,  Conn.  Further  information 
in  regard  to  corporate  history  and  the  detailed  facts  as  to 
the  development  of  fixed  physical  property  are  given  in 
Appendix  2. 

History  of  corporate  financing ,  capital  stock,  and  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
valuation  The  Harlem  River  and  Port  Chester  has  issued 
capital  obligations  to  the  amount  of  $59,575,285.95,  of  which 
$30,575,285.95  has  been  retired,  leaving  outstanding  on  date 
of  valuation,  $29,000,000.  The  securities  outstanding  con¬ 
sist  of  $1,000,000  capital  stock,  $13,000,000  fupded  debt, 
and  $15,000,000  short-term  notes.  The  carrier  owns  all  of 
the  capital  stock.  The  considerations  for  which  securities 
were  issued  and  other  facts  pertinent  to  capitalization  are 
given  in  Appendix  2. 

Gross  and  net  earnings. — The  result  of  thej  corporate 
operations  of  the  Harlem  River  and  Po^rt  Chester 
99  for  the  period  from  June,  1868,  to  date  of|  valuation, 
is  stated  in  detail  in  Appendix  2,  and  is  sfimmarized 


i 
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as  $11,940,630.16  of  revenues  from  nonoperating  sources, 
all  of  which  was  available  for  the  payment  of  interest  and 
dividends  and  for  other  corporate  purposes  (chargeable  to 
deductions  from  gross  income  and  to  disposition  of  net  in¬ 
come).  During  the  period  above  stated  The  Harlem  River 
and  Port  Chester  paid  dividends  aggregating  $894,283.80, 
of  which  amount  $70,000,  representing  a  7  per  cent  divi¬ 
dend  on  $1,000,000  capital  stock,  was  paid  during  the  year 
ended  on  date  of  valuation.  The  dividend  rates  for  other 
years  have  not  been  ascertained. 

General  balance  sheet. — The  general  balance  sheet  stated 
by  The  Harlem  River  and  Port  Chester  as  showing  its 
financial  condition  on  date  of  valuation,  follows:. 

Assets. 

Investments :  Investment  in  road  and  equipment .  $2S ,  984 , 969 . 75 

Current  assets: 

Cash . . .. .  S5 , 902 . 60 

Miscellaneous  accounts  receivable .  53,137.42 

Rents  receivable .  243 , 333 . 34 

-  302,373.36 

Total .  29,287,343.11 

Liabilities. 

Stock :  Capital  stock .  1 , 000 , 000 . 00 

Long-term  debt :  Funded  debt  unmatured .  13, 000 , 000 . 00 

Current  liabilities: 

Loans  and  bills  payable .  15,000, 000 . 00 

Audited  accounts  and  wages  payable ....  44 , 009 . 77 

Interest  matured  unpaid .  135, 000 . 00 

Unmatured  interest  accrued .  108, 333 . 34 

-  15,287,343.11 

Total .  29,287,343.11 

Investment  in  road  and  equipment. — The  investment  in 
road  and  equipment,  including  land,  on  date  of  valuation, 
is  stated  on  the  books  of  the  Harlem  River  and  Port  Ches¬ 
ter  to  be  $28,984,969.75.  If  certain  readjustments  were 
made,  as  detailed  in  Appendix  2,  this  amount  would  be 
reduced  to  $25,631,396.45,  representing  investment  in  road 
only,  of  which  $305,250  represents  par  value  of  securities, 
the  value  of  which  at  the  time  of  entry  upon  the  books  we 
are  not  able  to  report,  as  it  has  been  impossible  to  obtain 
the  necessary  information. 

Original  cost  to  date. — The  original  cost  to  date  of  all 
common-carrier  property  of  The  Harlem  River  and  Port 
Chester  can  not  be  ascertained,  for  the  reason  that  the 
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records  are  not  obtainable.  In  Appendix!  2  will  be 
100  found  certain  information  respecting  butlav  to 
create  and  improve  the  property,  excepting  equip¬ 
ment,  and,  separately  considered,  the  cost  of  lands. 

Cost  of  reproduction  new  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  ai|d  cost  of 
reproduction  less  depreciation  of  all  common-carrier  prop¬ 
erty,  other  than  land,  owned  but  not  used  by  Tlje  Harlem 
River  and  Port  Chester,  including  lessor’s  portions  of 
jointly  owned  minor  facilities,  are  as  follows: 

|  Cost  of  re- 
Cost  of  re-  •  production 
production  j  less  depre- 

Classification.  new.  !  ciation. 

Owned  but  not  used,  leased  to — 

The  carrier .  SIS, 179,206  $15,857,588 

Interborough  Rapid  Transit  Company .  7,300  4,101 

Total . 18,186,506  j  15,861.689 

i 

These  amounts,  classified  in  conformity  with  the  classifi¬ 
cation  of  expenditures  for  road  and  equipment  as  pre¬ 
scribed  by  us,  are  shown  in  summary  sheets  in  Appendix  1. 

Cost  of  lands ,  rights  of  way,  and  terminals  at  tune  of 
dedication  to  public  use,  and  their  present  value.-- The  total 
original  cost  of  lands  owned  by  The  Harlem  River  and 
Port  Chester  can  not  be  ascertained,  as  the  necessary  de¬ 
tails  in  the  accounting  records  are  not  obtainable.  Incom¬ 
plete  information  respecting  the  original  cost  of  tjhese  lands 
is  given  in  Appendix  2.  The  present  value  of  481.61  acres 
of  lands  owned  by  this  company  and  leased  to  the  carrier 
for  common-carrier  purposes  is  $13,732,443.88.  j 

Property  held  for  purposes  other  than  those  j  of  a  com¬ 
mon  carrier. — Incomplete  information  on  the  original  cost 
of  lands  wholly  owned  by  The  Harlem  River  j  and  Port 
Chester  and  held  by  the  carrier  for  noncarrierl  purposes 
is  given  in  Appendix  2.  The  area  and  present  value  of  non¬ 
carrier  lands,  including  the  value  of  improvements  thereon, 
are  73.73  acres  and  $1,393,885.09,  respectively. 

Aids,  gifts,  grants  of  rights  of  way ,  and  donations. — The 
Harlem  River  and  Port  Chester  owns  certain  common- 
carrier  lands  which  it  reported  as  aids  or  donatipns.  These 
lands  comprise  15.32  acres,  with  a  present  value  of  $173,- 
904.90.  We  are  not  able  to  report  their  value  at  the  time 
acquired.  They  are  included  in  the  preceding  j  statement 
of  carrier  lands  owned. 
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Material  and  supplies. — The  Harlem  River  and  Port 
Chester  had  no  material  and  supplies  on  hand  on  date  of 
valuation. 

Final  value. — After  careful  consideration  of  all  the  facts 
herein  contained,  including  appreciation,  depreciation, 
going-concern  value,  and  all  other  matters  which  appear 
to  have  a  bearing  upon  the  values  here  reported,  the 
101  values  for  rate-making  purposes,  of  the  property  of 
The  Harlem  River  and  Port  Chester,  owned  but  not 
used,  devoted  to  common-carrier  purposes,  are  found  to 
be  as  follows: 


Owned  but  not  used,  leased  to — 

The  carrier .  $30,150,000 

Interborough  Rapid  Transit  Company .  4,500 


Total .  30,154,500 


No  working  capital,  including  material  and  supplies,  is 
found  to  be  owned  or  used.  No  other  values  or  elements  of 
value  to  which  specific  sums  can  now  be  ascribed  are  found 
to  exist. 


Holyoke  and  Westfield  Railroad  Company. 

i 

Location  and  general  description  of  property. — The  rail¬ 
road  of  the  Holyoke  and  Westfield  Railroad  Company, 
herein  called  the  Holyoke  and  Westfield,  is  a  single-track, 
standard-gage,  steam  railroad,  located  entirely  in  the  State 
of  Massachusetts.  The  owned  mileage  extends  from  Hol¬ 
yoke  to  Westfield,  and  consists  of  10.028  miles  of  first 
main  track  and  10.551  miles  of  yard  tracks  and  sidings, 
aggregating  20.579  miles  of  all  tracks.  All  of  the  property 
of  the  Holyoke  and  Westfield  is  leased  to  and  operated 
by  the  carrier. 

Jointly  owned  property. — The  Holyoke  and  Westfield  has 
no  jointly  owned  property,  with  the  exception  of  minor 
facilities,  the  reproduction  costs  for  which  are  included 
with  the  wholly  owned  property. 

Corporate  history. — The  Holyoke  and  Westfield  was  in¬ 
corporated  June  12,  1869,  under  a  special  act  of  Massa¬ 
chusetts,  with  principal  office  at  Holyoke,  Mass.  Informa¬ 
tion  in  regard  to  development  of  fixed  physical  property 
is  given  in  Appendix  2. 

History  of  corporate  financing ,  capital  stock,  and  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
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valuation  the  Holyoke  and  Westfield  has  issued  capital  obli¬ 
gations  to  the  amount  of  $920,000,  of  which  $460,000  has 
been  retired,  leaving  outstanding  on  date  of  valuation  $460,- 
000.  The  securities  outstanding  consist  of  $260, ()00  capital 
stock  and  $200,000  funded  debt.  Of  the  funded  debt,  $4,000 
par  value  has  been  reacquired  and  is  held  by  the  company. 
The  considerations  for  which  securities  were  issued  and 
other  facts  pertinent  to  capitalization  are  given  in  Ap¬ 
pendix  2. 

The  Holyoke  and  Westfield  is  controlled  by  the  city  of 
Holyoke,  Mass.,  through  ownership  of  a  majority  of  the 
outstanding  capital  stock. 

Gross  and  net  earnings. — The  result  of  the  corporate  op¬ 
erations  for  the  period  from  October  16,  1871,  to 
102  date  of  valuation  is  stated  in  detail  in  Appendix  2. 

The  gross  income,  all  from  nonoperating  sources, 
was  $1,478,503.99,  all  of  which  was  available  fo!r  the  pay¬ 
ment  of  interest  and  dividends  and  for  other  corporate  pur¬ 
poses  (chargeable  to  deductions  from  gross  income  and  to 
disposition  of  net  income). 

The  income  account  shows  dividend  appropriations  of 
income  aggregating  $742,300.  Such  dividends  have  been 
paid  in  each  year  since  1879  at  rates  per  annum  ranging 
from  1  to  24  per  cent.  The  current  rate,  14  per  cent,  has 
been  maintained  since  the  present  lease  became  effective, 
in  1908.  | 

General  balance  sheet. — The  general  balance  sheet  stated 
by  the  Holyoke  and  Westfield  as  showing  its  financial  con¬ 
dition  on  date  of  valuation,  follows. 


Assets. 

Investments:  Investment  in  road  and  equipment. 
Current  assets:  Cash . 


i  $460,000.00 
\  4,262.08 


Total . j  464,262.08 

Liabilities. 

Stock :  Capital  stock . •  260 , 000 . 00 

Long-term  debt: 

Funded  debt  unmatured .  $200 , 000 . 00 

Less  reacquired  and  held .  4 , 000 . 00 


Current  liabilities:  Unmatured  interest  accrued.  . . 

Unadjusted  credits:  Premium  on  funded  debt . 

Corporatae  surplus:  Profit  and  loss  credit  balance. 


196,000.00 

2,082.50 

3,700.14 

2,479.44 


Total . |  464,262.08 

Investment  in  road  and  equipment. — The  Hqlyoke  and 
Westfield  owns  no  equipment.  The  investment  ih  road,  in- 
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Material  and  supplies. — The  Harlem  River  and  Port 
Chester  had  no  material  and  supplies  on  hand  on  date  of 
valuation.  ( 

Final  value. — After  careful  consideration  of  all  the  facts 
herein  contained,  including  appreciation,  depreciation, 
going-concern  value,  and  all  other  matters  which  appear 
to  have  a  bearing  upon  the  values  here  reported,  the 
101  values  for  rate-making  purposes,  of  the  property  of 
The  Harlem  River  and  Port  Chester,  owned  but  not 
used,  devoted  to  common-carrier  purposes,  are  found  to 
be  as  follows: 


Owned  but  not  used,  leased  to — 

The  carrier .  $30 ,150, 000 

Interborough  Rapid  Transit  Company .  4,500 

Total .  30,154,500 

i 


No  working  capital,  including  material  and  supplies,  is 
found  to  be  owned  or  used.  No  other  values  or  elements  of 
value  to  which  specific  sums  can  now  be  ascribed  are  found 
to  exist. 

Holyoke  and  Westfield  Railroad  Company. 

Location  and  general  description  of  property. — The  rail¬ 
road  of  the  Holyoke  and  Westfield  Railroad  Company, 
herein  called  the  Holyoke  and  Westfield,  is  a  single-track, 
standard-gage,  steam  railroad,  located  entirely  in  the  State 
of  Massachusetts.  The  owned  mileage  extends  from  Hol¬ 
yoke  to  Westfield,  and  consists  of  10.028  miles  of  first 
main  track  and  10.551  miles  of  yard  tracks  and  sidings, 
aggregating  20.579  miles  of  all  tracks.  All  of  the  property 
of  the  Holyoke  and  Westfield  is  leased  to  and  operated 
by  the  carrier. 

Jointly  owned  property. — The  Holyoke  and  Westfield  has 
no  jointly  owned  property,  with  the  exception  of  minor 
facilities,  the  reproduction  costs  for  which  are  included 
with  the,  wholly  owned  property. 

Corporate  history. — The  Holyoke  and  Westfield  was  in¬ 
corporated  June  12,  1869,  under  a  special  act  of  Massa¬ 
chusetts,  with  principal  office  at  Holyoke,  Mass.  Informa¬ 
tion  in  regard  to  development  of  fixed  physical  property 
is  given  in  Appendix  2. 

History  of  corporate  financing ,  capital  stock ,  and  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
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valuation  the  Holyoke  and  Westfield  has  issued  capital  obli¬ 
gations  to  the  amount  of  $920,000,  of  which  $460,000  has 
been  retired,  leaving  outstanding  on  date  of  valuation  $460,- 
000.  The  securities  outstanding  consist  of  $260,000  capital 
stock  and  $200,000  funded  debt.  Of  the  funded  debt,  $4,000 
par  value  has  been  reacquired  and  is  held  by  the  company. 
The  considerations  for  which  securities  were  issued  and 
other  facts  pertinent  to  capitalization  are  given  in  Ap¬ 
pendix  2. 

The  Holyoke  and  Westfield  is  controlled  by  the  city  of 
Holyoke,  Mass.,  through  ownership  of  a  majority  of  the 
outstanding  capital  stock. 

Gross  and  net  earnings. — The  result  of  the  corporate  op¬ 
erations  for  the  period  from  October  16,  1871,  to 
102  date  of  valuation  is  stated  in  detail  in  Appendix  2. 

The  gross  income,  all  from  nonoperating  sources, 
was  $1,478,503.99,  all  of  which  was  available  foir  the  pay¬ 
ment  of  interest  and  dividends  and  for  other  corporate  pur¬ 
poses  (chargeable  to  deductions  from  gross  incctme  and  to 
disposition  of  net  income). 

The  income  account  shows  dividend  appropriations  of 
income  aggregating  $742,300.  Such  dividends  have  been 
paid  in  each  year  since  1879  at  rates  per  annum  ranging 
from  1  to  24  per  cent.  The  current  rate,  14  pef*  cent,  has 
been  maintained  since  the  present  lease  becam^  effective, 
in  1908. 

General  balance  sheet. — The  general  balance  sheet  stated 
by  the  Holyoke  and  Westfield  as  showing  its  financial  con¬ 
dition  on  date  of  valuation,  follows. 


Assets. 

Investments:  Investment  in  road  and  equipment . ]  $460,000.00 

Current  assets :  Cash . j  4 , 262 . 08 


Total . |  464,262.08 

i 

Liabilities. 

Stock :  Capital  stock . j  260 , 000 . 00 

Long-term  debt: 

Funded  debt  unmatured .  $200 , 000 . 00 

Less  reacquired  and  held .  4 , 000 . 00 

- f  196,000.00 

Current  liabilities :  Unmatured  interest  accrued . <  2 , 082 . 50 

Unadjusted  credits:  Premium  on  funded  debt . j  3,700.14 

Corporatae  surplus:  Profit  and  loss  credit  balance . j  2,479.44 

Total . .  464,262.08 

Investment  in  road  and  equipment. — The  Holyoke  and 
Westfield  owns  no  equipment.  The  investment  in  road,  in- 
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eluding  land,  on  date  of  valuation,  is  stated  on  the  books 
of  the  company  to  be  $460,000.  If  certain  readjustments 
were  made,  as  detailed  in  Appendix  2,  this  amount  would 
be  increased  to  $515,819.10,  of  which  $260,000  represents 
par  value  of  securities,  the  value  of  which  at  the  time  of 
entry  upon  the  books  we  are  not  able  to  report,  as  it  has 
been  impossible  to  obtain  the  necessary  information. 

Original  cost  to  date. — The  original  cost  to  date  of  all 
common-carrier  property  owned  by  the  Holyoke  and  West- 
field  can  not  be  ascertained,  as  the  records  are  not  obtain¬ 
able.  In  Appendix  2  will  be  found  certain  information  re¬ 
specting  outlays  to  create  and  improve  the  property. 

Cost  of  reproduction  neiv  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  and  cost  of 
reproduction  less  depreciation  of  all  common-carrier 
103  property,  other  than  land,  owned  by  the  Holyoke  and 
Westfield  and  leased  to  the  carrier,  including  lessor’s 
portion  of  jointly  owned  minor  facilities,  are  $760,545  and 
$599,955,  -respectively.  These  amounts,  classified  in  con¬ 
formity  with  the  classification  of  expenditures  for  road  and 
equipment  as  prescribed  by  us,  are  shown  in  summary 
sheets  in  Appendix  1. 

Cost  of  lands ,  rights  of  way ,  and  terminals  at  time  of 
dedication  to  public  use,  and  their  present  value. — The 
original  cost  of  lands  owned  by  the  Holyoke  and  Westfield 
and  used  by  the  carrier  for  common-carrier  purposes,  as 
supported  by  accounting  records,  was  $82,031.67.  The  com¬ 
pany  owns  138.63  acres  of  lands,  present  value  $1,216,028.70, 
which  are  leased  to  and  used  by  the  carrier  for  common- 
carrier  purposes. 

Property  held  for  purposes  other  than  those  of  a  com¬ 
mon  carrier. — The  Holvoke  and  Westfield  owns  no  non- 

* 

carrier  property. 

Aids,  gifts,  grants  of  rights  of  way,  and  donations. — The 
Holyoke  and  Westfield  reports  that  it  received  no  aids, 
gifts,  grants,  or  donations.  The  town  of  Holyoke  was  a 
subscriber  to  the  capital  stock  of  the  company  at  the  time 
of  the  latter’s  organization  and  at  the  date  of  valuation 
holds  a  majority  of  the  shares  issued.  In  its  return  of 
lands,  the  company  lists  certain  carrier  lands,  the  title  to 
which  was  acquired  through  a  deed  which  states  that  the 
parcel  was  acquired  for  “valuable  consideration,”  but  for 
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which  payment  can  not  be  located  in  the  accounting  records. 
For  the  purposes  of  this  report  this  parcel  is  Considered 
as  an  apparent  aid.  The  value  at  time  acquired  could  not 
be  accurately  determined.  These  lands  comprise  0.26  acre, 
with  a  present  value  of  $7,410.  These  lands  are  included  in 
the  preceding  statement  of  carrier  lands  ownedL 

Material  and  supplies. — The  Holyoke  and  Westfield  had 
no  material  and  supplies  on  hand  on  date  of  valuation. 

Final  value. — After  careful  consideration  of  all  the  facts 
herein  contained,  including  appreciation,  depreciation, 
going-concern  value,  and  all  other  matters  which |  appear  to 
have  a  bearing  upon  the  value  here  reported,  'the  value, 
for  rate-making  purposes,  of  the  property  of  the  Holyoke 
and  Westfield,  owned  but  not  used,  leased  to  tjie  carrier 
and  devoted  to  common-carrier  purposes,  is  found  to  be 
$1,850,000.  No  working  capital,  including  material  and 
supplies,  is  found  to  be  owned  or  used.  No  other  values 
or  elements  of  value  to  which  specific  sums  capa  now  be 
ascribed  are  found  to  exist. 

i 

j 

Providence  and  Worcester  Railroad  Company. 

Location  and  general  description  of  property  —  The  rail¬ 
road  of  the  Providence  and  Worcester  Railroad ;  Company, 
herein  called  the  Providence  and  Worcester,  is  a  standard- 
gage,  double-track,  steam  railroad,  located  in  the  States 
of  Massachusetts  and  Rhode  Island.  The  owned 
104  mileage  extends  from  Providence,  R.  I.,  to  Worcester, 
Mass.,  with  a  branch  line  from  East  Providence  to 
Valley  Falls,  R.  I.,  and  consists  of  43.083  miles  of  first  main 
track,  43.342  miles  of  second  and  other  main  tjracks  and 
61.171  miles  of  yard  tracks  and  sidings,  aggregating  147.596 
miles  of  all  tracks. 

The  Providence  and  Worcester  owns  jointly;  with  the 
Boston  and  Providence  (R.  I.),  lessor  to  the  carrier,  each 
holding  an  undivided  one-half  interest,  4.970  miles  of  first 
main  track,  with  15.538’  miles  of  second  and  other  main 
tracks,  and  30.908  miles  of  yard  tracks  and  sidings,  aggre¬ 
gating  51.416  miles  of  all  tracks,  all  of  which  is:  leased  to 
and  used  by  the  carrier.  It  also  owns  jointly;  with  the 
Norwich  and  Worcester,  a  lessor  to  the  carrier,  each  hold- 
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in g  an  undivided  one-half  interest,  0.756  mile  of  first  main 
track,  2.120  miles  of  second  and  other  main  tracks,  and 
0.851  mile  of  yard  tracks  and  sidings,  aggregating  3.717 
miles  of  all  tracks,  all  of  which  is  leased  to  and  used  bv 
the  carrier. 

It  also  owns  jointly  with  the  Norwich  and  Worcester  and 
the  Boston  and  Maine  Railroad,  each  holding  an  undivided 
one-third  interest,  0.283  mile  of  first  main  track,  0.784  mile 
of  second  and  other  main  tracks,  and  0.085  mile  of  yard 
tracks  and  sidings,  aggregating  1.152  miles  of  all  tracks, 
which  the  carrier  uses  jointly  with  the  Boston  and  Maine 
Railroad.  These  undivided  joint  mileages  are  not  included 
in  the  wholly  owned  mileage  given  above.  All  of  the  prop¬ 
erty  of  the  Providence  and  Worcester  is  leased  to  and 
operated  by  the  carrier. 

Corporate  history. — The  Providence  and  Worcester  was 
formed  November  25,  1845,  under  special  laws  of  Massa¬ 
chusetts  and  Rhode  Island,  dated,  respectively,  March  12, 
1844,  and  May  10,  1844.  Further  information  in  regard 
to  corporate  history  and  the  development  of  fixed  physical 
property  is  given  in  Appendix  2. 

History  of  corporate  financing ,  capital  stock ,  and  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
valuation  the  Providence  and  Worcester  has  issued  capital 
obligations  to  the  amount  of  $7,904,000,  of  which  $2,904,000, 
has  been  retired,  leaving  outstanding  on  date  of  valua¬ 
tion  $5,000,000.  The  securities  outstanding  consist  of  $3,- 
500,000  capital  stock  and  $1,500,000  funded  debt.  The  con¬ 
sideration  for  which  securities  were  issued  and  other  facts 
pertinent  to  capitalization  are  given  in  Appendix  2.  The 
Providence  and  Worcester  is  not  controlled  by  any  single 
interest. 

Gross  and  net  earnings. — The  result  of  the  corporate  op¬ 
erations  of  the  Providence  and  Worcester  for  the  period 
from  September  27,  1847,  to  date  of  valuation  is  stated  in 
detail  in  Appendix  2  and  is  summarized  as  follows : 

105 


Gross  earnings  (railway  operating  revenues) .  $27 , 158 , 303 . 20 

Operating  expenses  (railway  operating  expenses ) .  17, 575 , 573 . 38 


Resulting  in  net  earnings  (net  revenue  from  railway  op¬ 
erations)  of .  9,582,729.82 

During  the  same  period  taxes  assessed  (railway  tax  accruals) 
amounted  to .  992 , 538 . 50 
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Resulting  in  an  income  from  railway  operations  (railway 


operating  income)  of . .  <8 , 590 , 191 . 32 

In  addition  to  this  there  were  revenues  from  nonoperating 
sources  (nonoperating  income)  of .  1  jl ,  857 , 294 . 52 

Resulting  in  gross  income  for  the  period  (gross  income) 

of . .  20,447,485.84 

During  this  period  rents  and  hire  of  equipment  (chargeable 
to  deductions  from  gross  income)  amounted  to .  I  340,856.56 


Resulting  in  an  amount  available  for  the  payment  of  in¬ 
terest  and  dividends  and  for  other  corporate  purposes 
(chargeable  to  deductions  from  gross  income  and  to 
disposition  of  net  income),  of .  ^0,106, 629 . 28 

Taxes,  1847  to  1858,  inclusive,  in  amount  not  khown,  were 
included  in  operating  expenses. 

A  total  of  $14,998,164  was  paid  in  dividends^  of  which 
$13,830,664,  was  charged  to  income,  and  $1,167,500  to  profit 
and  loss.  Dividends  paid  in  cash  were :  1849,  3;  per  cent ; 
1852  and  1853,  6  per  cent ;  1854  and  1856,  7  per  6ent ;  1857, 

8  per  cent;  1858  and  1859,  6  per  cent;  1860,  7  per  cent; 
1861  to  1868,  inclusive,  8  per  cent ;  1869  to  1875, j  inclusive, 
10  per  cent;  1876,  8  per  cent;  1877  and  1878,  4:  per  cent; 
1879,  5  per  cent;  1880  to  1886,  inclusive,  6  per  qent;  1887, 

9  per  cent;  1888  to  1915,  inclusive,  10  per  cent,  j  and  extra 
dividends  as  follows:  1889,  7.5  per  cent;  1893,  4.5  per  cent. 

General  balance  sheet . — The  general  balance  sheet  stated 
by  the  Providence  and  Worcester,  as  showing  itb  financial 
condition  on  date  of  valuation,  follows. 


Assets. 

Investments:  Investment  in  road  and  equipment .  $5,105,137.40 

Current  assets :  Cash .  |  53,216.57 

Deferred  assets :  Other  deferred  assets .  j  80 , 747 . 97 

Total .  15,239,101.94 

Liabilities. 

Stock :  Capital  stock .  3, 500 , 000 . 00 

Long-term  debt :  Funded  debt  unmatured .  1 , 500 , 000 . 00 

Current  liabilities:  Other  current  liabilities .  j  95.00 

Corporate  surplus:  Profit  and  loss  credit  balance .  '  239,006.94 

■4 - 

Total .  15,239,101.94 


106  Investment  in  road  and  equipment. — The  invest¬ 
ment  in  road  and  equipment,  including  land,  on  date 
of  valuation,  is  stated  on  the  books  of  the  Providence  and 
Worcester  to  be  $5,105,137.40.  If  certain  readjustments 
were  made,  as  detailed  in  Appendix  2,  this  amount  would 
be  reduced  to  $4,903,798.49,  representing  investment  in  road 
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only.  Of  this  amount  $68,177  represents  par  value  of 
securities,  the  value  of  which  at  the  time  of  entry  upon 
the  books  we  are  not  able  to  report,  as  it  has  been  impossi¬ 
ble  to  obtain  the  information. 

Original  cost  to  date. — The  original  cost  to  date  of  all 
common-carrier  property  owned  by  the  Providence  and 
Worcester  cannot  be  ascertained  as  the  records  are  not 
obtainable.  In  Appendix  2  will  be  found  certain  informa¬ 
tion  respecting  outlay  to  create  and  improve  the  property 
and  the  original  cost  of  roadway  facilities,  equipment, 
and  lands. 

Cost  of  reproduction  neiv  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  and  cost  of 
reproduction  less  depreciation  of  all  common-carrier  prop¬ 
erty,  other  than  land,  owned  by  the  Providence  and  Worces¬ 
ter  and  leased  to  the  carrier,  including  lessor’s  portions 
of  jointly  owned  minor  facilities,  are  as  follows: 


Classification. 

As  a  whole. 

Wholly  owned  but  not  used,  leased  to  the  carrier 

Jointly  owned  but  not  used: 

Lessor’s  portion  of  property  jointly  owned  with 
the  Norwich  and  Worcester  and  the  Boston 
and  Maine  Railroad,  leased  to  the  carrier. ..... 

Lessor’s  portion  of  property  jointly  owned  with 
the  Boston  and  Providence  (R.  I.),  leased  to 
the  carrier . 

Total .  2,023,152  1,715,878 

Total  owned  but  not  used . 

In  Massachusetts. 

W'holly  owned  but  not  used,  leased  to  the  carrier. . . . 

Jointly  owned  but  not  used,  lessor’s  portion  of  prop¬ 
erty  jointly  owned  with  the  Norwich  and  Wor¬ 
cester  and  the  Boston  and  Maine  Railroad,  leased 
to  the  carrier . 


3,249,925  2,665,333 

3,635,861  2,718,324 

1,837,032  1,541,199 

Total  owned  but  not  used .  5 , 472 ,  S93  4 , 259 , 523 

These  amounts,  classified  in  conformity  with  the  classi¬ 
fication  of  expenditures  for  road  and  equipment  as  pre- 


Total  owned  but  not  used . 

In  Rhode  Island. 

Wholly  owned  but  not  used,  leased  to  the  carrier. . . . 
Jointly  owned  but  not  used,  lessor’s  portion  of  prop¬ 
erty  jointly  owned  with  the  Boston  and  Providence 
(R.  I.),  leased  to  the  carrier . 


8,722,818  6,924,856 

3,063,805  2,490,654 

186,120  174,679 


186,120  174,679 

1,837,032  1,541,199 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 
new.  ciation. 

S6, 699, 666  S5,20S,978 
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scribed  by  us,  are  shown  in  summary  sheets  in  Ajppendix  1. 

Cost  of  lands ,  rights  of  way ,  and  terminals  at  time  of 
dedication  to  public  use ,  and  their  preseht  value. — 
107  The  total  original  cost  of  lands  owned  by  |  the  Provi¬ 
dence  and  Worcester  and  used  by  the  carrier  for  com¬ 
mon-carrier  purposes  can  not  be  ascertained,  asi  the  neces¬ 
sary  details  in  the  accounting  records  are  not  obtainable. 
Incomplete  information  respecting  the  original  cost  of 
these  lands  is  given  in  Appendix  2.  The  areas  ajnd  present 
values  of  the  lands  are  as  follows: 


Owned  but  not  used,  leased  to  the  carrier: 

In  Massachusetts . 

In  Rhode  Island . 

Total . 


Present 

Acres. 

value. 

; 

367.91 

§613,441.30 

357.69 

2,466,541.15 

725.60 

3,079,982.45 

Rights  in  private  lands. — The  Providence  and  Worcester 
owns  rights  in  private  lands  with  a  present  valiie  of  $815, 
of  which  $375  represents  rights  in  Massachusetts  and  $440 
represents  rights  in  Rhode  Island.  These  rights  are  leased 
to  and  used  by  the  carrier.  The  original  cost  of  these  rights, 
as  supported  by  accounting  records,  was  $7$6.66.  The 
Providence  and  Worcester  claims  additional  costs  of  $1,- 
314.60  which  are  not  so  supported. 

Property  held  for  purposes  other  than  those  of  a  com¬ 
mon  carrier. — Incomplete  data  on  the  original  cost  of  lands 
wholly  owned  by  the  Providence  and  Worcester  and  held  by 
the  carrier  for  noncarrier  purposes  is  given  in  Appendix  2. 
The  area  and  present  value  of  noncarrier  lands,  including 
value  of  improvements  thereon  owned  by  the  company,  are 
distributed  as  follows : 


Present 

value. 

State. 

Massachusetts . 

Rhode  Island . 

Acres. 

.  11.04 

.  35.20 

Noncarrier 
lands,  in¬ 
cluding  im¬ 
provements 
thereon. 

$53,385.75 

257,119.82 

Noncarrier 
structures 
on  carrier 
lands. 

$350 . 00 
362.50 

Total . 

.  46.24 

310,505.57 

712.50 

Aids ,  gifts,  grants  of  rights  of  way ,  and  donations. — The 
Providence  and  Worcester  reports  that  it  received  certain 
lands  as  aids,  title  to  same  having  been  acquired  through 
deeds  citing  nominal  considerations.  In  addition  we  find 
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certain  other  lands  were  acquired  by  the  company  in  like 
manner,  and  they  are  here  regarded  as  apparent  aids.  We 
are  not  able  to  report  their  value  at  time  acquired. 
108  The  areas  and  present  values  of  these  lands,  classi¬ 
fied  as  to  use  and  segregated  by  States,  are  as 
follows : 

Carrier  land.  Noncarrier  land. 


State.  Acres.  Present  value.  Acres.  Present  value. 

Massachusetts .  6.61  $11,253.30  ....  . 

Rhode  Island .  3.15  6,896.99  0.12  $11,920.50 


Total .  9.76  18,150.29  .12  11,920.50 


These  lands  are  included  in  the  preceding  summaries  of 
lands  owned. 

Materials  and  supplies. — The  Providence  and  Worcester 
had  no  material  and  supplies  on  hand  on  date  of  valuation. 
The  material  and  supplies  on  hand  May  1,  1888’,  were  esti¬ 
mated  at  an  agreed  value  of  $80,747.97,  for  which  amount 
the  lessee  is  liable  at  the  termination  of  the  lease.  This 
item  appears  in  the  balance  sheet  as  other  deferred  assets. 

Final  value. — After  careful  consideration  of  all  the  facts 
herein  contained,  including  appreciation,  depreciation,  go¬ 
ing-concern  value,  and  all  other  matters  which  appear  to 
have  a  bearing  upon  the  value  here  reported,  the  value  for 
rate-making  purposes,  of  the  property  of  the  Providence 
and  Worcester,  owned  but  not  used,  leased  to  the  carrier 
and  devoted  to  common-carrier  purposes,  is  found  to  be 
$10,375,000.  No  working  capital,  including  material  and 
supplies,  is  found  to  be  owned  or  used.  No  other  values  or 
elements  of  value  to  which  specific  sums  can  now  be 
ascribed  are  found  to  exist. 

Chatham  Railroad  Company. 

Location  and  general  description  of  property. — The  rail¬ 
road  of  the  Chatham  Railroad  Company,  herein  called  the 
Chatham  Railroad,  is  a  single-track,  standard-gage,  steam 
railroad,  located  in  the  State  of  Massachusetts.  The  owned 
mileage  extends  from  Harwich  to  Chatham  and  consists  of 
7,100  miles  of  first  main  track  and  1.028  miles  of  yard 
tracks  and  sidings,  aggregating  8.128  miles  of  all  tracks. 
All  of  this  property  is  leased  to  and  operated  by  the  carrier. 

Jointly  owned  property. — The  Chatham  Railroad  has  no 
jointly  owned  property,  with  the  exception  of  minor  facili- 
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ties,  the  reproduction  costs  for  which  are  included  with  the 
wholly  owed  property. 

Corporate  history . — The  Chatham  Railroad  Was  incor¬ 
porated  February  25,  1887,  under  the  general  laws  of 
Massachusetts,  with  principal  office  at  Chatham, 
109  Mass.,  to  build  a  railroad  from  Harwich,  Mass.,  a 
point  on  the  Old  Colony  Railroad,  to  Chatham,  Mass. 
Information  in  regard  to  the  development  of  fixed  physical 
property  is  given  in  Appendix  2. 

History  of  corporate  financing,  capital  stock\  and  long¬ 
term  debt. — From  the  date  of  its  incorporation  to  date  of 
valuation,  the  Chatham  Railroad  has  issued  capital  obliga¬ 
tions  to  the  amount  of  $98,200,  of  which  $30,000  has  been 
retired,  leaving  outstanding  on  date  of  valuation  $68,200 
capital  stock.  The  considerations  for  which  securities  were 
issued  and  other  facts  pertinent  to  capitalization  are  given 
in  Appendix  2.  The  Chatham  Railroad  is  not  controlled  by 
any  single  interest. 

Gross  and  net  earnings. — The  result  of  the  corporate 
operations  of  the  Chatham  Railroad  for  the  period  from 
November  21,  1887,  to  date  of  valuation  is  stated  in  detail 
in  Appendix  2  and  is  summarized  as  follows: 

i 

During  this  period  taxes  assessed  (railway  tax  accruals)  amounted 
to . |. .  S4 , 542 . 89 

Resulting  in  a  deficit  instead  of  an  income  from  railwky 

operations  (railway  operating  income)  of . . . j. .  4,542.89 

In  addition  to  this  there  were  revenues  from  nonoperating  sources 

(nonoperating  income)  of . |. .  101,059.39 


j  ■ 

Resulting  in  gross  income  for  the  period  (gross  income)  of.;. .  96,516.50 

During  this  period  rents  and  hire  of  equipment  (chargeable  to 
deductions  from  gross  income)  amounted  to . !. .  25.00 


Resulting  in  an  amount  available  for  the  payment  of  inter0st 
and  dividends  and  for  other  corporate  purposes  (chargeable 
to  deductions  from  gross  income  and  to  disposition  of  riet 
income)  of . |. .  96,491.50 


Dividends  have  been  paid  in  cash  each  year!  from  1900 
to  1915,  except  1901,  1902,  and  1904,  ranging  from  1  to  7.5 
per  cent  per  annum. 

General  balance  sheet. — The  general  balance  sheet  stated 
by  the  Chatham  Railroad  as  showing  its  financial  condition 
on  date  of  valuation,  follows. 


i 

i 
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Assets: 

Investment  in  road  and  equipment .  $99,491 . 13 

Cash .  2,548.99 


Total .  102,040.12 

Liabilities: 

Capital  stock .  68 , 200 . 00 

Profit  and  loss,  credit  balance .  33,840. 12 


Total .  102,040.12 


110  Investment  in  road  and  equipment. — The  invest¬ 
ment  in  road  (no  equipment  is  owned),  including 
land,  on  date  of  valuation,  is  stated  on  the  books  of  the 
Chatham  Railroad  to  be  $99,491.13,  all  of  which  represents 
recorded  money  outlay. 

Original  cost  to  date. — The  original  cost  to  date  of  all 
common-carrier  property  owned  by  the  Chatham  Railroad 
can  not  be  ascertained,  as  the  records  are  not  obtainable. 
The  recorded  money  outlay  for  the  common-carrier  prop¬ 
erty  as  a  whole  may  be  stated  as  $100,696.30,  less  certain 
indeterminate  deductions,  as  indicated  in  Appendix  2. 

Cost  of  reproduction  new  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  and  cost  of 
reproduction  less  depreciation  of  all  common-carrier  prop¬ 
erty,  other  than  land,  owned  by  the  Chatham  Railroad  and 
leased  to  the  carrier,  including  lessor’s  portions  of  jointly 
owned  minor  facilities,  are  $173,261  and  $138,207,  respec¬ 
tively.  These  amounts,  classified  in  conformity  with  the 
classification  of  expenditures  for  road  and  equipment  as 
prescribed  by  us,  are  shown  in  summary  sheets  in  Ap¬ 
pendix  1. 

Cost  of  lands ,  rights  of  ivay}  and  terminals  at  time  of 
dedication  to  public  usef  and  their  present  value. — The  total 
original  cost  of  lands  owned  by  the  Chatham  Railroad  and 
used  by  the  carrier  for  common-carrier  purposes  can  not 
be  ascertained,  as  the  necessary  details  in  the  accounting 
records  are  not  obtainable,  but  the  original  cost  of  these 
lands,  as  supported  by  accounting  records,  is  $5,410.31.  The 
company  owns  70.61  acres  of  lands,  wfith  a  present  value  of 
$3,015.15,  which  are  leased  to  and  used  by  the  carrier  for 
common-carrier  purposes. 

Property  held  for  purposes  other  than  those  of  a  common 
carrier. — Incomplete  information  on  the  original  cost  of 
lands  wholly  owned  by  the  Chatham  Railroad  and  held  by 
the  carrier  for  non-carrier  purposes  is  given  in  Appendix 
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2.  The  company  owns  8.56  acres  of  lands  whicjh  we  have 
classified  as  non-carrier,  with  a  present  value  of  $2,767.35. 

Aids,  gifts ,  grants  of  rights  of  way,  and  donations. — The 
Chatham  Railroad  has  received  no  aids,  gifts, j  grants  of 
rights  of  way,  or  donations. 

Material  and  supplies. — The  Chatham  Railroad  has  no 
material  and  supplies  on  hand  on  date  of  valuation. 

Final  value. — After  careful  consideration  of  all  the  facts 
herein  contained,  including  appreciation,  depreciation, 
going-concern  value,  and  all  other  matters  which  appear 
to  have  a  bearing  upon  the  value  here  reported*  the  value, 
for  rate-making  purposes,  of  the  property  of  the  Chatham 
Railroad,  owned  but  not  used,  leased  to  the  carrier  and 
devoted  to  common-carrier  purposes,  is  found  to  be 
111  $150,000.  No  working  capital,  including  material 

and  supplies,  is  found  to  be  owned  or  used^  No  other 
values  or  elements  of  value  to  which  specific  sums  can  now 
be  ascribed  are  found  to  exist. 

Norwich  and  Worcester  Railroad  Company. 

Location  and  general  description  of  property.- — The  rail¬ 
road  of  the  Norwich  and  Worcester  Railroad!  Company, 
herein  called  the  Norwich  and  Worcester,  is  a  single-track, 
standard-gage,  steam  railroad,  located  within  I  the  States 
of  Massachusetts  and  Connecticut,  and  extending  from 
Worcester,  Mass.,  to  Groton,  Conn.,  with  a  branch  of  about 
0.22  mile  in  the  city  of  Worcester,  Mass.  The  owned  mile¬ 
age  on  date  of  valuation  consisted  of  70.545  miles  of  first 
main  track,  0.431  mile  of  second  main  track,  and  43.737 
miles  of  yard  tracks  and  sidings,  aggregating  114.713  miles 
of  all  tracks. 

The  Norwich  and  Worcester  owns  jointly  with  the  Prov¬ 
idence  and  Worcester  (lessor  to  the  carrier),  each  holding 
an  undivided  half  interest,  0.756  mile  of  first  main  track, 
2.120  miles  of  second  and  other  main  track,  and  0.841  mile 
of  yard  tracks  and  sidings,  aggregating  3.717  miles  of  all 
tracks,  all  of  which  is  leased  to  and  used  by  the  carrier. 
It  also  owns  jointly  with  the  Providence  and '  Worcester 
(lessor  to  the  carrier)  and  the  Boston  and  Maine  Railroad, 
each  holding  an  undivided  one-third  interest,  0.283  mile  of 
first  main  track,  0.784  mile  of  second  and  other  main  track, 
and  0.085  mile  of  yard  tracks  and  sidings,  aggregating 

i 
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1.152  miles  of  all  tracks,  which  the  carrier  uses  jointly  with 
the  Boston  and  Maine  Railroad.  These  undivided  joint 
mileages  are  not  included  with  the  above  wholly  owned. 

All  of  the  property  of  the  Norwich  and  Worcester  is 
leased  to  and  operated  by  the  carrier,  with  the  exception 
of  certain  station  facilities  at  Norwich,  Conn.,  which  are 
exclusively  used  by  the  Central  Vermont  Railway  Com¬ 
pany. 

Corporate  history. — The  Norwich  and  Worcester  was  in¬ 
corporated  June  22,  1836,  under  special  acts  of  Connecticut 
and  Massachusetts,  with  principal  office  at  Worcester, 
Mass.  Further  information  in  regard  to  corporate  history 
and  the  development  of  fixed  physical  property  is  given  in 
Appendix  2. 

History  of  corporate  financing ,  capital  stock ,  and  long¬ 
term  debt. — From  the  date  of  its  incorporation,  to  date  of 
valuation,  the  Norwich  and  Worcester  has  issued  capital 
obligations  to  the  amount  of  $9,152,270.59,  of  which  $4,945,- 
670.59  has  been  retired,  leaving  outstanding  on  date  of 
valuation  $4,206,600.  The  securities  outstanding  consist  of 
$6,600  common  stock,  $3,000,000  preferred  stock,  and 
$1,200,000  funded  debt.  The  consideration  for  which 
112  securities  were  issued  and  other  facts  pertinent  to 
capitalization  are  given  in  Appendix  2.  The  Norwich 
and  Worcester  is  not  controlled  by  any  single  interest. 

Gross  and  net  earnings. — The  result  of  corporate  opera¬ 
tions  of  the  Norwich  and  Worcester  from  March  1,  1843, 
the  beginning  of  operations,  to  date  of  valuation  is  stated 
in  detail  in  Appendix  2,  and  is  summarized  as  follows : 


Gross  earnings  (railway  operating  revenues) .  S23 , 406 , 977 .  S2 

Operating  expenses  (railway  operating  expenses) .  14 , 7S9 , 933 . 59 


Resulting  in  an  income  from  railway  operations  (railway 

operating  income)  of . . .  8,617,044.23 

In  addition  to  this  there  were  revenues  from  nonoperating 

sources  (nonoperating  income)  of . # . ; .  707 , 815 . 31 

Resulting  in  gross  income  for  the  period  (gross  income) 

of . . . . .  9,324,859.54 

During  this  period  rents  and  hire  of  equipment  (chargeable  to 

deductions  from  gross  income)  amounted  to .  301 ,263 . 08 

! 

Resulting  in  an  amount  available  for  the  payment  of 
interest  and  dividends  and  for  other  corporate  purposes 
(chargeable  to  deductions  from  gross  income  and  to 
disposition  of  net  income)  of . .  9 , 023 , 596 . 46 


Dividends  aggregating  $240,000  have  been  declared. 
The  first  dividend,  S  per  cent,  was  paid  in  1844.  During 
the  following  71  years  dividends  were  paid  in  all  but  13 
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years.  In  1886,  8  per  cent  was  paid  and  this  rate  has  been 
maintained  to  date  of  valuation.  Dividends  were  paid  in 
interest-bearing  script  in  1855  at  rate  of  2.5  per  cent  and 
in  1856  at  2  per  cent. 

General  balance  sheet. — The  general  balance  sheet  stated 
by  the  Norwich  and  Worcester  as  showing  its  financial  con¬ 
dition  on  date  of  valuation,  follows. 

Assets. 

Investments: 

Investment  in  road  and  equipment .  So ,  417 , 182 . 82 ! 

Miscellaneous  physical  property .  3 , 107 .  OS  | 

Investments  in  other  companies,  bonds ....  675,000 . 00  ! 

- | S6 , 095 , 289 . 90 

Current  assets: 

Cash .  107,256.07: 

Special  deposits . : .  184.201 

Miscellaneo  us  accounts  receivable .  16, 000 . 00  i 

- j  123,440.27 

Total . j  6,218,730.17 
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Liabilities. 

Stock:  Capital  stock . 

Long-term  debt:  Funded  debt . 

Current  liabilities: 

Miscellaneous  accounts  payable . 

Interest  matured  unpaid. . 

Dividends  matured  unpaid . 

Unmatured  interest  accrued . 

Other  current  liabilities . 


Corporate  surplus:  Profit  and  loss  credit  balance 


!  S3, 006, 600. 00 
i  1,200.000.00 


SS19.S10.44' 

ISO.  00! 

63,259.00! 

16,000. 001 
4.20‘ 

-  899,253.64 

. i  1,112,876.53 


Total 


6,218,730.17 


Investment  in  road  and  equipment. — The  investment  in 
road  and  equipment,  including  land,  on  date  of  valuation, 
is  stated  on  the  books  of  the  Norwich  and  Worcester  to  be 
$5,417,182.82.  If  certain  readjustments  were  made,  as  de¬ 
tailed  in  Appendix  2,  this  amount  would  be  I  reduced  to 
$4,071,661.25,  representing  investment  in  road  j  only,  all  of 
which  represents  recorded  money  outlay. 

Original  cost  to  date. — The  original  cost  to!  date  of  all 
common-carrier  property  owned  by  the  Norwich  and 
Worcester  can  not  be  ascertained,  as  the  recqrds  are  not 
available.  In  Appendix  2  will  be  found  certain  informa¬ 
tion  respecting  outlay  to  create  and  improve  the  property 
and  the  original  cost  of  equipment  and  lands,  j 
Cost  of  reproduction  new  and  cost  of  reproduction  less 
depreciation. — The  cost  of  reproduction  new  land  cost  of 
reproduction  less  depreciation  of  all  common-carrier  prop- 


i 


124 


X.  Y.,  X.  H.  &  HARTFORD  R.  R.  ET  AL.  YS. 


erty,  other  than  land  owned  by  the  Norwich  and  Worcester 
and  leased  to  other  carriers,  including  lessor’s  portions  of 
jointly  owned  minor  facilities,  are  as  follows: 


Classification. 

As  a  whole. 

Wholly  owned  but  not  used,  leased  to — 

The  carrier . ’. . . . 

Central  Vermont  Railway  Company . 

Total . 

Jointly  owned  but  not  used,  lessor’s  portion  of 
property  jointly  owned  with  the  Providence  and 
Worcester  and  the  Boston  and  Maine  Railroad, 
leased  to  the  carrier . 

Total  owned  but  not  used . 

In  Massachusetts. 

Wholly  owned  but  not  used,  leased  to  the  carrier. . 

Jointly  owned  but  not  used,  lessor’s  portion  of 
property  jointly  owned  with  the  Providence  and 
Worcester  and  the  Boston  and  Maine  Railroad, 
leased  to  the  carrier . 

Total  owned  but  not  used . 

In  Connecticut. 

Wholly  owned  but  not  used,  leased  to — 

The  carrier . 

Central  Vermont  Railway  Company . 

Total. . 


Cost  of  re¬ 
production 
new. 

Cost  of  re¬ 
production 
less  depre¬ 
ciation. 

$5,445,256 
42 , 43S 

$4,427,388 

31,719 

5 , 4S7 , 694 

4,459,107 

186,120 

174,677 

5,673,814 

4,633,784 

1,509,954 

1,248,684 

186,120 

174,677 

1,696,074 

1,423,361 

3,935,302 

42,438 

3,178,704 

31,719 

3,977,740 

3,210,423 

114  These  amounts,  classified  in  conformity  with  the 
classification  of  expenditures  for  road  and  equip¬ 
ment  as  prescribed  by  us,  are  shown  in  summary  sheets  in 
Appendix  1. 

Cost  of  lands ,  rights  of  way ,  and  terminals  at  time  of 
dedication  to  public  use ,  and  their  present  value. — The  total 
original  cost  of  lands  owned  by  the  Norwich  and  Worcester 
and  used  by  the  carrier  for  common-carrier  purposes  can 
not  be  ascertained,  as  the  necessary  details  in  the  account¬ 
ing  records  are  not  obtainable.  Incomplete  information 
respecting  the  original  cost  of  these  lands  is  given  in  Ap¬ 
pendix  2.  The  areas  and  present  values  of  the  lands  owned 
by  this  company  and  used  by  other  carriers  are  as  follows : 


Classification.  Acres. 

As  a  whole. 

Owned  but  not  used,  leased  to — 

The  carrier .  836 . 78 

Central  Vermont  Railway  Company .  .18 

Total .  836.96 


Present  value. 


$1,283,914.37 

3,577.50 


1,287,491.87 
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Classification. 

As  a  whole. 

In  Massachusetts. 

Owned  but  not  used,  leased  to  the  carrier 

In  Connecticut. 

Owned  but  not  used,  leased  to — 

The  carrier . . 

Central  Vermont  Railway  Company. 

Total . 


Acres.  Present  value. 
184.02  j  630,355.50 

i 

j 

| 

652.76  i  653,558. S7 

.18  j  3,577.50 

-  -i  ■  „ 

652.94  j  657,136.37 


Property  held  for  purposes  other  than  those  of  a  common 
carrier. — Incomplete  data  on  the  original  cost;  of  lands 
wholly  owned  by  the  Norwich  and  Worcester  apd  held  by 
the  carrier  for  noncarrier  purposes  is  given  in  j  Appendix 
2.  The  present  value  of  noncarrier  lands,  including  value 
of  improvements  thereon  owned  by  the  company,  is  clas¬ 
sified  as  follows : 


i 


Present 

value. 

Noncarrier 
lands,  includ- 

Noncarrier 

structures 

State. 

Acres. 

ing  improve¬ 
ments  thereon. 

on  carrier 
lands. 

Massachusetts . 

Connecticut . 

.  1.82 

.  46.59 

$183,416.00 

125,449.85 

$125.00 

100.00 

Total . 

.  48.41 

308,865.85 

225.00 

115  Aids ,  gifts ,  grants  of  rights  of  way ,  and  donations. 

— The  Norwich  and  Worcester  reports  that  it  re¬ 
ceived  certain  lands  as  aids,  title  to  same  having  been  ac¬ 
quired  through  deeds  citing  nominal  considerations.  In 
addition  we  find  certain  other  lands  were  acquired  by  the 
company  in  like  manner,  and  they  are  here  regarded  as  ap¬ 
parent  aids.  We  are  not  able  to  report  the  value  of  these 
lands  at  the  time  acquired.  Their  classification,  I  area,  and 
present  value  are  as  follows : 

j 

Carrier  land.  Noncaijrier  land. 


State.  Acres.  Present  value.  Acres.  Present  value. 

Massachusetts .  2.62  $21,586.78  -  j . 

Connecticut .  54.46  8,720.43  1.05  $525.50 


Total .  57.08  30,307.21  1.05  j  525.50 


These  lands  are  included  in  the  preceding  summaries  of 
lands  owned. 

The  Commonwealth  of  Massachusetts  and  the  city  of  Nor¬ 
wich,  Conn.,  lent  their  credit  to  the  Norwich  and  Worcester 
in  the  form  of  certificates  of  debt.  It  is  not  of  record  that 
the  company  incurred  any  obligation  except  the  obligation 
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to  pay  the  interest  and  principal  of  the  certificates.  The 
Massachusetts  loan  was  retired  in  1877  from  the  proceeds 
of  a  sinking  fund  established  by  annual  appropriations  of 
surplus,  the  accretions  thereto,  and  the  cash  premium  of 
$20,000  realized  upon  the  renewal  of  the  loan. 

Material  and  supplies. — The  Norwich  and  Worcester  had 
no  material  and  supplies  on  hand  on  date  of  valuation. 

Final  value. — After  careful  consideration  of  all  the  facts 
herein  contained,  including  appreciation,  depreciation,  go¬ 
ing-concern  value,  and  all  other  matters  which  appear  to 
have  a  bearing  upon  the  values  here  reported,  the  values, 
for  rate-making  purposes,  of  the  property  of  the  Norwich 
and  Worcester,  owned  but  not  used,  devoted  to  common- 
carrier  purposes,  are  found  to  be  as  follows : 


Owned  but  not  used,  leased  to — 

The  carrier . ; .  S6 , 1 50 , 000 

Central  V ermont  Railway  Company .  37 , 000 


Total .  6,187,000 


No  working  capital,  including  material  and  supplies,  is 
found  to  be  owned  or  used.  No  other  values  or  elements 
of  value  to  which  specific  sums  can  now  be  ascribed  are 
found  to  exist. 

116  In  General. 

With  respect  to  each  of  the  carriers  embraced  in  this  pro¬ 
ceeding,  in  addition  to  the  other  matters  stated,  the  follow¬ 
ing  paragraphs  apply  as  a  part  of  each  respective  valuation  : 

Appendixes. — Attached  hereto  and  made  a  part  hereof 
are  Appendixes  1  and  2.  Appendix  1  gives  the  explanatory 
text  and  summary  sheets  showing  allocation  of  mileage  by 
States  and  the  classification  of  the  cost  of  reproduction  new, 
and  cost  of  reproduction  less  depreciation,  above  set  forth, 
in  conformity  with  the  classification  of  expenditures  for 
road  and  equipment  prescribed  by  us.  Appendix  2  shows 
further  details  as  to  corporate  history,  development  of  fixed 
physical  property ;  history  of  corporate  financing;  gross  and 
net  earnings;  investment  in  road  and  equipment;  original 
cost  to  date ;  improvements  on  leased  railway  property ;  mis¬ 
cellaneous  physical  property;  investments  in  other  com¬ 
panies;  aids,  gifts,  grants,  and  donations;  and  leased  rail¬ 
way  property,  excepting  those  features  hereinbefore 
treated. 
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Reference  is  made  to  Appendix  3,  Texas  Midland  Rail¬ 
road,  75  I.  C.  C.  1, 108,  which  is  hereby  made  a  part  hereof, 
for  a  statement  of  the  methods  employed  and  of  the  reasons 
for  the  differences  between  the  various  cost  values  reported. 
Reference  is  also  made,  in  like  manner,  to  Appendix  3, 
Northampton  &  B.  R.  Co.,  149, 1.  C.  C.  244,  263,  for  a  state¬ 
ment  of  the  methods  employed  in  determining-  working 
capital. 

The  engineering,  land,  and  accounting  reportsj  copies  of 
which  have  been  furnished  to  interested  parties,  and  the 
State  officials  of  the  States  in  which  the  carriers!  embraced 
in  this  proceeding  are  situated,  give  the  details  respecting 
the  figures  here  reported,  and  are  on  file  in  the  ^Bureau  of 
Valuation  of  the  commission,  open  to  public  inspection,  and 
subject  to  the  direction  of  Congress.  These  reports  are  re¬ 
ferred  to  for  greater  particularity  as  to  the  matters  herein 
stated. 

By  the  commission. 

[seal.]  George  B.  McGinty, 

Secretary. 

i 

Appendix  1. 

I 

The  Carrier  and  Its  Leased  Lines,  j 

i 

Track  Mileage. 

The  track  mileage  of  the  carrier  and  its  leased  lines  is 
classified  in  the  following  table : 
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The  lines  from  the  Connecticnt-New  York  State  line  to 
Hopewell  Junction,  N.  Y.,  and  from  Wicopee  Junction,  N. 
Y.,  to  Beacon,  N.  Y.,  are  included  in  this  repor|t  under  the 
corporate  ownership  of  the  carrier.  These  lines  were  for¬ 
merly  a  portion  of  the  property  of  The  New  England  Rail¬ 
road  Company,  being  all  of  its  line  in  the  State  of  New 
York.  In  1908,  The  New  England  Railroad  Company 
deeded  all  of  its  property  and  franchise  to  the  carrier.  The 
Public  Service  Commission  of  the  State  of  Neiv  York  has 
never  approved  this  and  in  consequence  the 
has  been  considered  as  having  no  legal  force 
New  York  State.  These  lines  are,  however, 
possession  of  the  carrier  by  virtue  of  a  lease  for  99  years, 
dating  from  July  1,  1898. 

Electrically  operated  road . — The  carrier  operates  electri¬ 
cally  or  jointly  with  steam-road  mileage  according  to  the 
following  tabulation : 


conveyance 
or  effect  in 
actually  in 


Mileage. 


Woodlawn  Junction,  N.  Y.,  and  Cedar  Hill,  Conn . ; .  62.5 

Harlem  River,  New  York  City  and  New  Rochelle,  N.  Y . I .  11.9 

Stamford,  Conn.,  and  New  Canaan,  Conn . . .  7.2 

South  Norwalk,  Conn.,  and  Wilson’s  Point,  Conn . [ .  1.4 

Berlin,  Conn.,  Westfield,  Conn.,  and  Middletown,  Conn . ; .  9.7 

Melrose,  Conn.,  Vernon,  Conn.,  and  Rockville,  Conn . j, .  11.4 

Manufacturer’s  Railroad  in  New  Haven,  Conn . [ .  1.4 

Providence,  R.  I.,  Warren,  R.  I.,  and  Fall  River,  Mass . i .  19.6 

Warren,  R.  I.,  and  Bristol,  R.  1 . 1 .  4.9 

Nantasket  Junction,  Mass.,  and  Pemberton,  Mass . j, .  6.9 

Meriden,  Conn.,  and  Westfield,  Conn . j. .  6.0 

Middletown,  Conn.,  and  Cromwell,  Conn . j. .  2.1 

Burnside,  Conn.,  and  Vernon,  Conn . j. .  8.0 

Taft’s,  Conn.,  and  Central  Village,  Conn . j. .  16.7 


Total 


169.7 


The  most  important  electric  zone  is  that  which  includes 
the  four-track  main  line  between  Cedar  Hill  (New  Haven), 
Conn.,  and  Woodlawn  Junction,  N.  Y.,  together  with  its 
branches,  consisting  of  a  six-track  line  between!  New  Roch¬ 
elle,  N.  Y.,  and  the  Harlem  River  Terminal  in|  New  York 
City;  a  double-track  line  between  Stamford,  Conh.,  and  New 
Canaan,  Conn.;  and  a  double-track  line  between  South  Nor¬ 
walk,  Conn.,  and  Wilson’s  Point,  Conn.  In  thi^  zone  there 
are  in  all  about  85  miles  of  road  operated  from  overhead 
catenary,  11,000-volt,  single-phase  systeni.  Over  the 
119  lines  included  in  the  electric  zone  the  carrier  operates 
electric  freight  and  passenger  locomotives  and  mul¬ 
tiple-unit  passenger-car  trains.  A  large  number  of  the  pas¬ 
senger  locomotives  and  multiple-unit  cars  are  equipped  to 


i 
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operate  on  direct  as  well  as  alternating  current  to  permit 
the  continuation  of  the  passenger  service  into  the  Grand 
Central  Terminal  at  New  York.  Electric  power  for  the 
operation  of  the  lines  embraced  in  the  zone  is  generated  by 
steam  plants,  of  which  the  most  important  is  located  at  Cos 
Cob,  Conn.  The  remaining  mileage,  equipped  for  electrical 
operation,  embraces  several  short  and  less  important  sec¬ 
tions  of  the  road,  all  operated  from  overhead  trolley  wire 
using  direct  current,  650-volt  system. 

Terminals. 

The  principal  freight  and  passenger  terminals  used  by 
the  carrier  are  shown  in  the  following  tabulation : 

Basis  of  use. 

Location.  Freight  Passenger  Remarks1, 

terminal,  terminal. 

Boston,  Mass .  Ownership  Rental .  Passenger  terminal  owned  by 

and  lease.  the  Boston  Terminal  Com¬ 

pany.  Part  of  freight  fa¬ 
cilities  owned  by  Old  Col¬ 
ony  Railroad. 

Hartford,  Conn .  Ownership..  Ownership.. 

Lowell,  Mass. . Lease .  Rental .  Freight  terminal  owned  by 

Old  Colony  Railroad.  Pas¬ 
senger  terminal  owned  by 

the  Boston  and  Lowell 
Railroad  Corporation,  les¬ 
sor  to  the  Boston  and 
Maine  Railroad. 

New  Bedford,  Mass . do .  Lease .  Owned  by  Old  Colony  Rail¬ 

road. 

New  Haven,  Conn .  Ownership..  Ownership.. 

New  London,  Conn . do .  Joint  owner-  Passenger  terminal  owner¬ 
ship.  ship,  carrier  two-thirds, 

Central  Vermont  Railway 
Company  one-third. 

Newport,  R.  I .  Lease . Lease .  Otfned  by  Old  Colony  Rail¬ 

road. 

New  York,  N.  Y . do .  Rental .  Freight  terminals  owned  by 

The  Harlem  River  and 
Port  Chester.  Passenger 
terminal  owned  by  New 
York  and  Harlem  Rail¬ 
road  Company,  lessor  to 
The  New  York  Central 
Railroad  Company. 

Pittsfield,  Mass .  Ownership . do .  Passenger  terminal  owned  by 

Boston  and  Albany  Rail¬ 
road  Company,  lessor  to 
The  New  York  Central 

i  Railroad  Company. 

Providence,  R.  I . do .  Ownership. .  The  Boston  and  Providence, 

the  Providence  and  Wor¬ 
cester,  and  the  carrier,  all 
have  ownerships  in  both 
the  freight  and  passenger 
terminals. 
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Basis  of  use. 

Location.  Freight  Passenger 
terminal,  terminal. 

Springfield,  Mass . do .  Rental. 


Remarks.1 


Springfield,  Mass . do .  Rental .  Passenger  tenhinal  owned  by 

Boston  and  Albany  Rail¬ 
road  Company. 

Worcester,  Mass . Lease . do .  Freight  terminal  owned  by 

the  Providence  and  Wor¬ 
cester.  Passenger  termi¬ 
nal  owned  by  Boston  and 
Albany  Roadway  Com¬ 
pany. 

Harlem  River,  N.  Y . do .  Lease .  Owned  by  I  The  Harlem 

River  and  Port  Chester 
Railroad  Company. 

1  The  terms  under  which  the  properties  not  owned  are  used  are  shown  in  Appen¬ 
dix  2,  under  leased  railway  property. 

Traffic  Connections. 

The  railroad  operated  by  the  carrier  connects  with  the 
tracks  of  other  carriers  at  the  following  points:; 

120  Carrier.  Connecting  pointy. 

Boston  and  Maine  Railroad .  Clinton,  Concord,  Easthampton,  Fitch¬ 

burg,  Holyoke,  Lowell,  Northampton, 
Shelburne  Falls,  Springfield,  South  Sud¬ 
bury,  Sterling  Junction,  Temer’s  Falls, 
and  Worcester,  Mass. 

Boston  and  Albany  Railroad  Com¬ 
pany .  Ashland,  Boston,  Newton,  Milford,  Pitts¬ 

field,  South  Framingham,  Springfield, 
State  Line,  Webster,  Westfield,  and 
Worcester,  Mass. 

Central  Vermont  Railway  Company.  New  London,  Norwich,  and  Willimaritic, 

Conn. 

Central  New  England  Railway  Com¬ 
pany .  Canaan,  Danbury,  Hartford,  Pine  Mead¬ 

ows,  Simsbury,  and  WinSted,  Conn. 

The  Boston  Terminal  Company .  Boston,  Mass. 

Union  Freight  Railroad  (Boston, 

Mass.) .  Boston,  Mass. 

The  Narragansett  Pier  Railroad  Com¬ 
pany .  Kingston,  R.  I. 

Wood  River  Branch  Railroad  Com¬ 
pany .  Wood  River  Junction,  R.  I. 

The  New  York  Central  Railroad 

Company .  Woodlawn  Junction,  N.  Y.  ! 

New  York,  Westchester  and  Boston 

Railroad  Company .  New  York,  N.  Y.  (One  hundred  and 

seventy-fourth  Street). 

South  Manchester  Railroad  Company.  Manchester,  Conn. 

Moshassuck  Valley  Railroad  Com¬ 
pany .  Woodlawn,  R.  I. 

Grafton  &  Upton  Railroad .  Milford,  Mass. 

In  addition,  the  carrier  has  connection  with  boat  lines  at 
Boston,  Mass. ;  Bridgeport,  Conn. ;  Fall  River,  Mass. ;  Hart¬ 
ford,  Conn.;  New  Bedford,  Mass.;  New  Haven,  Conn.;  New 
London,  Conn.;  Newport,  R.  L;  New  York,  N.  T5T. ;  Provi¬ 
dence,  R.  I. 
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operate  on  direct  as  well  as  alternating  current  to  permit 
the  continuation  of  the  passenger  service  into  the  Grand 
Central  Terminal  at  New  York.  Electric  power  for  the 
operation  of  the  lines  embraced  in  the  zone  is  generated  by 
steam  plants,  of  which  the  most  important  is  located  at  Cos 
Cob,  Conn.  The  remaining  mileage,  equipped  for  electrical 
operation,  embraces  several  short  and  less  important  sec¬ 
tions  of  the  road,  all  operated  from  overhead  trolley  wire 
using  direct  current,  650-volt  system. 

Terminals. 

The  principal  freight  and  passenger  terminals  used  by 
the  carrier  are  shown  in  the  following  tabulation : 

Basis  of  use. 

Location.  Freight  Passenger  Remarks1, 

terminal,  terminal. 

Boston,  Mass .  Ownership  Rental .  Passenger  terminal  owned  by 

and  lease.  the  Boston  Terminal  Com¬ 

pany.  Part  of  freight  fa¬ 
cilities  owned  by  Old  Col¬ 
ony  Railroad. 

Hartford,  Conn . Ownership..  Ownership.. 

Lowell,  Mass. . Lease .  Rental .  Freight  terminal  owned  by 

j  Old  Colony  Railroad.  Pas¬ 

senger  terminal  owned  by 

the  Boston  and  Lowell 
Railroad  Corporation,  les¬ 
sor  to  the  Boston  and 
Maine  Railroad. 


New  Bedford,  Mass... 

. do . 

Lease . 

Owned  by  Old  Colony  Rail¬ 
road. 

New  Haven,  Conn. . . . 

.  Ownership.. 

Ownership. . 

New  London,  Conn. . . 

| 

Joint  owner¬ 
ship. 

Passenger  terminal  owner¬ 
ship,  carrier  two-thirds, 
Central  Vermont  Railway 
Company  one-third. 

Newport,  R.  I . 

.  Lease . 

Lease . 

Otfned  by  Old  Colony  Rail¬ 
road. 

New  York,  N.  Y . 

. do . 

Rental . 

Freight  terminals  owned  by 
The  Harlem  River  and 

Port  Chester.  Passenger 
terminal  owned  by  New 
York  and  Harlem  Rail¬ 
road  Company,  lessor  to 
The  New  York  Central 
Railroad  Company. 

Pittsfield,  Mass .  Ownership . do .  Passenger  terminal  owned  by 

Boston  and  Albany  Rail¬ 
road  Company,  lessor  to 
The  New  York  Central 
Railroad  Company. 

Providence,  R.  I . do .  Ownership. .  The  Boston  and  Providence, 

the  Providence  and  Wor¬ 
cester,  and  the  carrier,  all 
have  ownerships  in  both 
the  freight  and  passenger 
terminals. 
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Basis  of  use. 

_ i 

■  — -  -  ■  - 

Location.  Freight  Passenger  Remarks.1 

terminal,  terminal. 


Springfield,  Mass . do .  Rental .  Passenger  terminal  owned  by- 

Boston  and  Albany  Rail¬ 
road  Company. 

Worcester,  Mass . Lease . do .  Freight  terminal  owned  by 

the  Providence  and  Wor¬ 
cester.  Passenger  termi¬ 
nal  owned  by  Boston  and 
Albany  Roadway  Com¬ 
pany. 

Harlem  River,  N.  Y . do .  Lease . Owned  by  The  Harlem 

River  and  i  Port  Chester 
Railroad  Company. 


1  The  terms  under  which  the  properties  not  owned  are  used  are  shown  in  Appen¬ 
dix  2,  under  leased  railway  property. 


Traffic  Connections. 

The  railroad  operated  by  the  carrier  connects  with  the 
tracks  of  other  carriers  at  the  following  points:! 

120  Carrier.  Connecting  points. 

j 

Boston  and  Maine  Railroad .  Clinton,  Concord,  Easthampton,  Fitch¬ 

burg,  Holyoke,  Lowell,  Northampton, 
Shelburne  Falls,  Springfield,  South  Sud¬ 
bury,  Sterling  Junction,  Temer’s  Falls, 
and  Worcester,  Mass. 

Boston  and  Albany  Railroad  Com¬ 
pany .  Ashland,  Boston,  Newton,  Milford,  Pitts¬ 

field,  South  Framingham,  Springfield, 
State  Line,  Webster,  Westfield,  and 
Worcester,  Mass. 

Central  Vermont  Railway  Company.  New  London,  Norwich,  and  Willimafitic, 

Conn. 

Central  New  England  Railway  Com¬ 
pany .  Canaan,  Danbury,  Hartford,  Pine  Mead¬ 

ows,  Simsbury,  and  Winsjted,  Conn. 

The  Boston  Terminal  Company .  Boston,  Mass. 

Union  Freight  Railroad  (Boston, 

Mass.) .  Boston,  Mass.  j 

The  Narragansett  Pier  Railroad  Com¬ 
pany .  Kingston,  R.  I. 

Wood  River  Branch  Railroad  Com¬ 
pany .  Wood  River  Junction,  R.  I.j 

The  New  York  Central  Railroad 

Company .  Woodlawn  Junction,  N.  Y.  j 

New  York,  Westchester  and  Boston  j 

Railroad  Company .  New  York,  N.  Y.  (One  hundred  and 

seventy-fourth  Street). 

South  Manchester  Railroad  Company.  Manchester,  Conn. 

Moshassuck  Valley  Railroad  Com¬ 
pany .  Woodlawn,  R.  I. 

Grafton  &  Upton  Railroad .  Milford,  Mass. 

In  addition,  the  carrier  has  connection  with  boat  lines  at 

* 

Boston,  Mass. ;  Bridgeport,  Conn. ;  Fall  River,  Mass. ;  Hart¬ 
ford,  Conn.;  New  Bedford,  Mass.;  New  Haven,  Conn.;  New 
London,  Conn.;  Newport,  R.  L;  New  York,  N.  jY.;  Provi¬ 
dence,  R.  L 
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Physical  Conditions  Affecting  Construction. 

Topography. — The  terrain  of  the  region  traversed  by  the 
carrier’s  lines  varies  from  undulating  to  semimountainous. 
Along  the  coast  are  tidal  marsh  lands.  Some  of  the  carrier’s 
tracks  reach  an  altitude  of  about  1,000  feet  above  sea  level. 

Geology. — The  subsoil  generally  is  glacial  drift,  consist¬ 
ing  of  sand,  gravel,  boulders,  and  clay,  the  mixture  of  sand 
and  gravel  predominating.  The  rocks  are  largely  crystal¬ 
line  and  consist  principally  of  granite,  a  strong  massive 
gneiss  resembling  granite,  limestone,  sandstone,  and  trap 
rock.  Fresh  and  salt  water  marshes,  consisting  of  decom¬ 
posed  vegetable  matter  of  varying  degree  of  thickness  and 
often  requiring  some  artificial  means  of  support  for  the  rail¬ 
road  embankments,  are  of  frequent  occurrence  on  many  of 
the  lines. 

Climate.— The  climate  is  variable  and  rugged,  with  con¬ 
siderable  snow  in  winter. 

Economic  Conditions  Relating  to  Traffic. 

The  carrier’s  lines  cover  a  region  not  primarily  agricul¬ 
tural,  the  soil  being  rather  sterile,  except  in  the  river  valleys 
and  lowlands.  The  principal  farm  products  are  hay,  pota¬ 
toes,  vegetables,  cereals,  fruits,  poultry,  and  tobacco.  The 
region  served  is  highly  industrial.  The  principal  industries 
are  the  manufacture  of  boots  and  shoes,  cotton,  woolen  and 
silk  goods,  clothing,  brass,  bronze  and  copper  products, 
paper  and  pulp  wood,  jewelry,  firearms  and  ammunition, 
confectionery,  cutlery  and  edge  tools,  plated  ware,  dyeing 
and  finishing  textiles,  printing  and  publishing,  and  marble 
and  stone  work. 

121  Physical  Characteristics  of  Road. 

Grades. — The  maximum  grade  on  main  lines  approxi¬ 
mates  0.75  per  cent,  and  on  branch  lines  seldom  goes  above 
1.25  per  cent.  West  on  the  Buzzards  Bay  to  Princetown  sec¬ 
tion  southbound  maximum  grade  is  1.52  per  cent,  and  north¬ 
bound  1.33  per  cent;  Fitchburg  to  Framingham  northbound, 
1.67  per  cent;  Danbury  to  Pittsfield  northbound,  1.51  per 
cent;  Simsbury  to  Northampton  northbound  1.34  per  cent. 
The  ruling  grade  is  seldom  in  excess  of  1  per  cent. 

Curvature. — The  ordinary  curvature  on  main  lines  is 
about  2.5°  and  the  maximum  about  7°.  Boston,  Mass.,  to 
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Danbury,  Conn.,  and  Providence,  R.  I.,  to  Worcester,  Mass., 
has  a  3°  average.  The  section  New  York,  N.  Y.,  to  Pittsfield, 
Mass.,  has  a  3.25°  average  and  12°  maximum. 

Grading. — The  volume  of  grading  on  all  lines  of  the  car¬ 
rier’s  system  averages  about  60,000  cubic  yard^  per  mile, 
about  8  per  cent  of  the  road  mileage  falling  under  20,000 
cubic  yards  per  mile,  about  79  per  cent  between  |20,000  and 
100,000  cubic  yards  per  mile,  and  about  13  per  cent  over 
100,000  cubic  yards  per  mile.  Upon  the  railroad  jas  a  whole 
the  grading  consists  of  materials  classified  as  common  exca¬ 
vation,  90  per  cent;  loose  rock  excavation,  1  per  cent;  solid 
rock  excavation,  9  per  cent.  The  rock  comprises  a  compara¬ 
tively  small  volume  of  the  total  grading,  but  it  occurs,  how¬ 
ever,  in  saddles  and  pinnacles,  sharp  in  profile  ^nd  widely 
distributed,  and  the  overlaying  earth  is  of  a  dejjth  varying 
sharply  within  a  few  hundred  feet.  The  pockets  formed  by 
the  rock  saddles  are  frequently  wet.  Across  the  salt-marsh 
lands,  inland  swamps,  and  “muskegs”  where  the  subsidence 
of  embankments  constitutes  a  considerable  factor  in  the  de¬ 
termination  of  grading  quantities,  the  amount  h&s  been  de¬ 
termined  by  field  tests.  Along  the  coast  lines  lhrge  quan¬ 
tities  of  riprap  have  been  used  for  the  protection  of  embank¬ 
ments  subject  to  the  action  of  the  water. 

Tunnels  and  subways. — There  are  three  tunnels  of  impor¬ 
tance  on  the  road,  with  an  aggregate  length  of  ^bout  9,860 
feet.  Of  the  remaining  tunnels,  which  are  few  jn  number, 
none  exceeds  a  maximum  length  of  350  feet.  Th|e  principal 
of  the  three  mentioned  is  a  double-track,  single-bore  tunnel 
at  Providence,  R.  I.,  with  a  length  of  5,080  feet,  which  was 
built  in  connection  with  extensive  terminal  improvements 
at  that  place,  and  is  electrically  operated.  Passing  diago¬ 
nally  under  the  streets  of  an  important  residential  section  of 
the  city,  a  part  of  this  tunnel  at  each  end  was  built  by  the 
cut-and-cover  method,  but  for  the  most  part  it  was  driven 
through  a  very  treacherous  and  unreliable  rock  that  in¬ 
volved  considerable  difficulty  in  its  construction. 

i 

Equipment.  j 

The  carrier’s  equipment  is  shown  in  the  following  table, 
classified  as  owned  and  used,  with  the  exception  of  one 
wrecking  crane  (electric),  which  is  jointly  owned: 


Steam  locomotives . ! .  1,165 

Electric  locomotives . 1 .  104 

Freight-train  cars . ! .  34,668 


i 

i 
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Passenger-train  cars  (15S  have  motor  equipment) .  2,442 

Units  of  motor  equipment .  161 

Floating  equipment .  74 

Work  equipment .  1 , 488 

Miscellaneous  equipment .  11 


In  addition,  the  carrier  owns  and  uses  jointly  1  electric 
wrecking  crane. 

122  Engineering  and  General  Expenditures. 


Engineering  has  been  estimated  on  the  road  accounts  3  to 
47,  inclusive,  at  the  percentages  given  in  the  following  table : 


The  carrier: 


Per  cent. 


Acorn  Street,  Providence,  R.  I.,  to  Quinnipiac  River,  New  Haven,  Conn.  4.25 

Quinnipiac  River,  New  Haven,  Conn.,  to  Woodlawm,  N.  Y .  4.00 

All  other  sections .  4.50 


Boston  and  Providence  (Mass.) .  4.25 

Boston  and  Providence  (R.  I.) .  4.25 

Chatham  Railroad .  4.50 

Harlem  River  and  Port  Chester .  4.00 

Holyoke  and  Westfield .  4.50 

Norwich  and  Worcester .  4.50 

Old  Colony  Railroad .  4.50 

Providence,  Warren  and  Bristol .  4.25 

Providence  and  Worcester .  4.25 

Ireland  Real  Estate  Company . 4.00 


General  expenditures,  exclusive  of  interest,  have  been 
estimated  at  1.5  per  cent  upon  the  road  accounts  1  to  47,  in¬ 
clusive,  except  account  2.  Interest  during  construction  has 
been  estimated  for  one-half  the  construction  periods  indi¬ 
cated  below,  plus  3  months,  at  the  rate  of  6  per  cent  per  an¬ 
num  on  all  road  and  general-expenditures  accounts,  except¬ 
ing  accounts  2  and  76,  and  for  3  months  upon  the  equipment 
accounts  51  to  58,  inclusive.  Construction  periods  have  been 
placed  as  follows : 

Months. 


The  carrier. . . 

Boston  and  Providence  (Mass.) 
Boston  and  Providence  (R.  I.) . 

Chatham  Railroad . 

Harlem  River  and  Port  Chester 

Holyoke  and  Westfield . 

Norwich  and  Worcester . 

Old  Colony  Railroad . 

Providence,  Warren  and  Bristol 

Providence  and  Worcester . 

Ireland  Real  Estate  Company . 


6  to  42 
36 
30 
6 

36 

12 

24 

6  to  32 
18 
30 
6 


Summaries. 

j 

The  carrier’s  or  lessors’  portions  of  jointly  owned  minor 
facilities  are  included  in  the  reproduction  costs  shown  for 
property  wholly  owned  or  used. 
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123 


Account. 


j 

The  Carrier. 

All  Sections,  Wholly  Owned  and  Used. 


Classes. 


Cost  of  rei- 
production 
new. 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 


I.  Road. 

1  Engineering . 

3  Grading . 

5  Tunnels  and  subways . 

6  Bridges,  trestles,  and  culverts . 

8  Ties . 

9  Rails . 

10  Other  track  material . 

11  Ballast . 

12  Tracklaying  and  surfacing . 

13  Right-of-way  fences . 

14  Snow  and  sand  fences  and  snowsheds 

15  Crossings  and  signs . . 

16  Station  and  office  buildings . 

17  Roadway  buildings . 

18  Water  stations . 

19  Fuel  stations . 

20  Shops  and  engine  houses . 

23  Wharves  and  docks . 

24  Coal  and  ore  wharves . 

25  Gas-producing  plants . 

26  Telegraph  and  telephone  lines . 

27  Signals  and  interlockers . 

28  Power  dams,  canals,  and  pipe  lines .  . 

29  Power-plant  buildings . 

30  Power-substation  buildings . 

31  Power-transmission  systems . 

32  Power-distribution  systems . 

33  Power-line  poles  and  fixtures . 

34  Underground  conduits . 

35  Miscellaneous  structures . 

36  Paving . 

37  Roadway  machines . 

38  Roadway  small  tools . 

44  Shop  machinery . 

45  Power-plant  machinery . 

46  Power-substation  apparatus . 


$5,896,637; 

36,179,425! 

2,266,553! 

23,028,306! 

5,906,363! 

9,421,931 

3,005,229; 

4,271,840 

5.345,8161 

1,202,167! 

19,248! 
8,412,982! 
15,425,341! 
697,768 
680,109! 
580,480 
3, 851, 802 j 
1,797,274; 
429,957! 
71,606! 
222,397! 
3,075,937! 

85,931 ! 
1,129,220 
13,729; 
48,2261 
2,439,521! 
2,074,001! 
2,915; 
9,180 
33,394; 
10S , 626 ; 
181,102 
2,088,927! 
2,458,9001 
103,225 


$5,895,637 

35,058,836 

2,161,001 

18,119,931 

3,217,552 

8,450,679 

2,098,234 

3,163,607 

3,983,913 

674,505 

6,515 

6,589,697 

11,662,434 

454,205 

501,531 

436,726 

2,864,282 

1,029,894 

210,613 

32,974 

198,555 

2,500,874 

77,792 

1,065,123 

12,428 

41,820 

2,233,656 

1,911,918 

2,422 

8,873 

17,923 

62,190 

90,551 

1,260,658 

2,013,511 

84,495 


Total,  1,  and  3  to  47,  inclusive .  142,565,065  118,195,555 


II.  Equipment. 

51  Steam  locomotives . 

52  Other  locomotives . 

53  Freight-train  cars . 

54  Passenger-train  cars . 

55  Motor  equipment  of  cars  . 

56  Floating  equipment . 

57  Work  equipment . 

58  Miscellaneous  equipment . 


15,744,183!  7,734,569 

4,221,410;  3,449,801 

35,660,323!  24,276,860 

19,373,239  12,112,569 

719,753  586,708 

3,079,9351  1,882,244 

1,438,855!  956,420 

11,620  9,010 


Total,  51  to  58,  inclusive 


80,249,318;  51,008,181 


138 


ST.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS 


I 

Account.  Classes. 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 
new.  ciation. 


III.  General  Expenditures. 

71  Organization  expenses . ' 

72  General  officers  and  clerks . 

73  Law .  2,138,476  1,772,492 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . J 

76  Interest  during  construction .  16,712,861  13, 639 , 484 

Total,  71  to  77,  inclusive .  18,851,337  15,411,976 

Grand  total,  1,  and  3  to  77,  inclusive..  241,665,720  184,615,712 
124 

In  Connecticut ,  Wholly  Owned  and  Used. 

I.  Road. 


1  Engineering .  S3, 987, 058  $3,987,058 

3  Grading .  25,581,621  24,878,820 

5  Tunnels  and  subways .  1,141, 679  1 , 068 , 205 

6  Bridges,  trestles,  and  culverts .  16, 987 ,734  13, 366 , 922 

8  Ties..: .  4,136,467  2.291,071 

9  Rails .  6,483,351  5,885,150 

1 0  Other  track  material .  2 , 083 , 773  1 , 483 , 524 

11  Ballast .  2,805,346  2,072,782 

12  Tracklaying  and  surfacing .  3,589,749  2,701,919 

1 3  Right-of-way  f ences .  802 , 544  453 , 462 

14  Snow  and  sand  fences  and  snowsheds .  623  312 

1 5  Crossings  and  signs .  4 , 937 , 960  3 , 908 , 536 

16  Station  and  office  buildings .  9,279,861  7,183,007 

17  Roadway  buildings .  484, 31S  307,011 

18  Water  stations .  494,167  367,198 

19  Fuel  stations .  338,148  246,331 

20  Shops  and  engine  houses .  2,419,662  1,763,723 

23  Wharves  and  docks .  1 , 006 , 22 1  549 ,815 

24  Coal  and  ore  wharves .  259,519  135,834 

25  Gas-producing  plants .  71,322  32,761 

26  Telegraph  and  telephone  lines .  169 , 623  1 50 , 738 

27  Signals  and  interlockers . .  2 , 223 , 682  1 , 880 , 956 

28  Power  dams,  canals,  and  pipe  lines .  85,931  77,792 

29  Power-plant  buildings .  1,126,617  1, 063 ,171 

30  Power-substation  buildings .  13 , 729  1 2 , 428 

31  Power-transmission  systems .  28,736  24,417 

32  Power-distribution  systems .  1 , 812 , 256  1 , 701 , 439 

33  Power-line  poles  and  fixtures .  1 , 601 ,015  1,513, 506 

34  Underground  conduits .  718  617 

35  Miscellaneous  structures .  8,485  S,233 

36  Paving .  3,865  1,933 

37  Roadway  machines .  46,167  26,432 

38  Roadway  small  tools .  77 , 554  38 , 777 

44  Shop  machinery .  804,498  454,871 

45  Power-plant  machinery .  1 , 998 , 048  1 , 720 , 098 

46  Power-substation  apparatus .  99,817  81,416 

Total,  1,  and  3  to  47,  inclusive .  96,991,864  81,440,265 
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Account. 


Classes. 


Cost  of  re¬ 
production 
new. 


|  Cost  of  re¬ 
production 
I  less  depre- 
i  ciation. 


71 

72 

73 

74 

75 
77 

76 


III.  General  Expenditures. 

Organization  expenses . ' 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . ’ 

Taxes . 

Other  expenditures,  general . , 

Interest  during  construction . 


1,454,878 

j 

I 

10,749,532! 


1,222,098 

9,029,607 


Total,  71  to  77,  inclusive .  12 , 204 , 410  j  10,251,705 

Grand  total,  1,  and  3  to  77,  inclusive..  109,196,274;  91,691,970 


125 


1 

3 

5 

6 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

23 

24 
26 
27 
29 

31 

32 

33 

34 

36 

37 

38 

44 

45 

46 


In  Massachusetts,  Wholly  Owned  and  Used. 


I.  Road. 

Engineering .  $1,076,195 

Grading .  6,084,896 

Tunnels  and  subways .  16,978 

Bridges,  trestles,  and  culverts .  2,895,460 

Ties .  990,946 

Rails .  1,611,916 

Other  track  material .  507,529 

Ballast .  536, 892 1 

Tracklaying  and  surfacing .  982 , 509 1 

Right-of-way  fences .  206 , 455  i 

Snow  and  sand  fences  and  snowsheds .  18,291: 

Crossings  and  signs .  2,075,931! 

Station  and  office  buildings .  3 , 276 , 972 

Roadway  buildings .  123 ,448 

W ater  stations .  1 1 0 , 335 1 

Fuel  stations .  241 , 939 

Shops  and  engine  houses .  1 , 325 , 072 

Wharves  and  docks .  722,378: 

Coal  and  ore  wharves . .  887! 

Telegraph  and  telephone  lines .  20,766' 

Signals  and  interlockers .  277 ,631: 

Power-plant  buildings .  1 , 157| 

Power-transmission  systems .  18,490; 

Power-distribution  systems .  71,512! 

Power-line  poles  and  fixtures .  23,713; 

Underground  conduits .  2,140 

Paving .  9,430; 

Roadway  machines .  45 , 260; 

Roadway  small  tools .  68,096; 

Shop  machinery .  1 , 233 ,114 

Power-plant  machinery .  411, 862, 

Power-substation  apparatus .  3,408| 


Total,  1,  and  3  to  47,  inclusive .  24,991,608 


$1,076,195 
5,905,485 
12,249 
2,196,111 
495,477 
1,391,426 
327,961 
394,189 
703,656 
114,918 
6,036 
1,654,194 
2,255,177 
82,676 
78,395 
190,112 
1,026,104 
453,066 
242 
18,378 
201,306 
86 8 
16,588 
54,754 
11,178 
1,755 
5,941 
25,912 
34,048 
778,505 
267,559 
3,079 


19,783,540 


I 


i 
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Cost  of  re- 

,  Cost  of  re-  production 

production  less  depre- 

Account.  Classes.  new.  .  ciation. 

III.  General  Expenditures. 

71  Organization  expenses . ' 

72  General  officers  and  clerks . 

73  Law .  374,874  296,150 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . _ 

76  Interest  during  construction .  2 , 407 , 704  1 , 902 , 086 

Total,  7 1  to  77,  inclusive .  2,782,578  2,198,236 

Grand  total,  1,  and  3  to  77,  inclusive..  27,774,186  21,981,776 

In  New  York ,  wholly  Owned  and  Used. 


I.  Road. 

1  Engineering .  §280,830  $280,830 

3  Grading .  1,904,021  1,736,017 

6  Bridges,  trestles,  and  culverts .  705,642  557,673 

8  Ties .  252,582  166,  S66 

9  Rails .  334,486  314,084 

10  Other  track  material .  136,229  104,551 

11  Ballast .  330,922  247,707 

12  Tracklaying  and  surfacing .  177,000  139,830 

13  Right-of-way  fences .  22,839  13,23S 

15  Crossings  and  signs .  754,686  570,829 

16  Station  and  office  buildings .  1 , 071 , 666  831 , 468 

1 7  Roadway  buildings .  15, 395  1 1 , 600 

1 8  Water  stations . *. -  9,272  6,650 

19  Fuel  stations .  393  283 

20  Shops  and  engine  houses .  45 , 884  33 , 009 

23  Wharves  and  docks .  1 , 722  1 , 238 

26  Telegraph  and  telephone  lines .  11, 769  1 0 , 245 

27  Signals  and  interlockers .  201,708  146,507 

29  Power-plant  buildings .  235  176 

126 

32  Power-distribution  systems .  540,907  465,125 

33  Power-line  poles  and  fixtures .  434,982  375,515 

34  Underground  conduits .  57  50 

35  Miscellaneous  structures .  695  640 

37  Roadway  machines .  5,792  3,316 

38  Roadway  small  tools .  9,784  4,892 

44  Shop  machinery .  3,121  2,016 

45  Power-plant  machinery .  21,218  11, 592 

Total,  1,  and  3  to  47,  inclusive .  7,273,837  6,035,947 

III.  General  Expenditures. 


72  General  officers  and  clerks . 

73  Law .  109,108  90,56 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction .  885,953  735,341 

Total,  71  to  77,  inclusive .  995,061  825,901 

Grand  total,  1,  and  3  to  77,  inclusive..  8,268,898  6,861,848 
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In  Rhode  Island,  Wholly  Owned  and  Used. 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 

Account.  Classes.  new.  ciation. 

I.  Road. 

1  Engineering .  $551,502:  $551,502 

3  Grading .  2,608,887!  2,538,514 

5  Tunnels  and  subways .  1,107, 896  j  1 , 080 , 547 

6  Bridges,  trestles,  and  culverts .  2 , 439 , 470  ■  1 , 999 , 225 

8  Ties .  526,368  264,138 

9  Rails .  992,178  860,019 

10  Other  track  material .  277,698  182,198 

11  Ballast .  598,680  448,929 

12  Tracklaying  and  surfacing .  596,558;  438,508 

13  Right-of-way  fences .  170,329  |  92,887 

14  Snow  and  sand  fences  and  snowsheds .  334  167 

1 5  Crossings  and  signs .  644 , 405  ;  456 , 138 

16  Station  and  office  buildings .  1,795,691  1,391,919 

17  Roadway  buildings .  74,607  ;  52,918 

18  Water  stations .  66,335  49,288 

20  Shops  and  engine  houses .  61,184  41,446 

23  Wharves  and  docks .  66,953  j  25,775 

24  Coal  and  ore  wharves .  169,551  I  74,537 

25  Gas-producing  plants .  284  213 

26  Telegraph  and  telephone  lines .  20,239  19,194 

27  Signals  and  interlockers .  372,916  272,105 

29  Power-plant  buildings .  1,211  908 

31  Power-transmission  systems .  1,000  815 

32  Power-distribution  systems .  14,846  |  12,338 

33  Power-line  poles  and  fixtures .  14,291  j  11,719 

36  Paving . 20,099  10,049 

37  Roadway  machines .  11,407!  6,530 

38  Roadway  small  tools .  25,668;  12,834 

44  Shop  machinery .  48,194;  25,266 

45  Power-plant  machinery .  27,772!  14,262 

Total,  1,  and  3  to  47,  inclusive .  13,306,553  10,934,888 

III.  General  Expenditures. 

71  Organization  expenses . } 


44  vjrciicrai  umocij)  auu  ciciab . 

73  Law .  199,598  163,670 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . ( 

76  Interest  during  construction .  1 , 465 , 804  j  1,201, 959 

Total,  71  to  77,  inclusive .  1,665,402  1,365,629 


Grand  total,  1,  and  3  to  77,  inclusive..  14,971,955  j  12,300,517 
127 

Not  Allocated  to  States,  Wholly  Owned  and  Used.  \ 


I.  Road. 

1  Engineering .  852  $52 

16  Station  and  office  buildings .  1,151  863 

Total,  1,  and  3  to  47,  inclusive .  1,203  i _ 915 
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Account.  Classes. 

II.  Equipment. 

5 1  Steam  locomotives . 

52  Other  locomotives . 

53  Freight-train  cars . 

54  Passenger-train  cars . 

55  Motor  equipment  of  cars . 

56  Floating  equipment . 

57  Work  equipment . 

58  Miscellaneous  equipment . 

Total,  51  to  58,  inclusive . 

III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

77  Other  expenditures,  general 

75  Taxes  . 

77  Other  expenditures,  general 

76  Interest  during  construction . . . 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 
new.  ciation. 


15,744,183  7,734,569 

4,221,410  3,449,801 

35,660,323  24,276,860 

19,373,239  12,112,569 

719,753  586,708 

3,079,935  1,882,244 

1,438,855  956,420 

11,620  9,010 

80,249,318  51,008,181 


18  14 


1 ,203  ,S68  770 ,491 


Total,  71  to  77,  inclusive .  1 ,203  ,SS6  770,505 

Grand  total.  1,  and  3  to  77.  inclusive.  81 ,454  ,407  51 ,779  ,601 


All  Sections ,  Oicned  but  not  Used,  Leased  to  the  Central  New  England 

Railway  Company. 

I.  Road. 


1  Engineering . 

3  Grading . 

6  Bridges,  trestles,  and  culverts 

8  Ties . 

9  Rails . 

10  Other  track  material . 

11  Ballast . 

12  Tracklaying  and  surfacing. . . 

13  Right-of-way  fences . 

15  Crossings  and  signs . 

16  Station  and  office  buildings . . 

17  Roadway  buildings . 

18  Water  stations . 

19  Fuel  stations . 

20  Shops  and  engine  houses . 

23  Wharves  and  docks . 

26  Telegraph  and  telephone  lines 

27  Signals  and  interlockers . 

37  Roadway  machines . 

38  Roadway  small  tools . 

44  Shop  machinery . 


$134,074 

1,266,173 

504,059 

182,386 

322,934 

92,905 

86,418 

173,567 

27.110 
85,939 

104,291 

10,701 

34.110 
6,114 

26,564 

47,724 

179 

2,481 

1,925 

1,929 

1,900 


$134,074 

1,262,954 

418,117 

91,193 

294,948 

65,575 

64,133 

130,175 

15,379 

68,835 

63.903 

7,059 

21,578 

1,846 

16,295 

18,054 

154 

2,122 

1,102 

965 

988 


Total,  1 ,  and  3  to  47,  inclusive .  3,113, 483  2,679, 449 
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Account.  Classes. 

III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


i 

i 

Cost  of  re-j 
production 
new. 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 


46,703 j  40,213 


237,014;  204,078 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 


283,717 


244,291 


3,397,200!  2,923,740 


128 


In  Connecticut ,  Owned  but  not  Used ,  Leased  to  the  Central  New  England  Railway 

Company, 


1 

3 

6 

8 

9 

10 

11 

12 

13 

15 

16 
17 
27 
38 


I.  Road. 

Engineering . 

Grading . 

Bridges,  trestles,  and  culverts 

Ties . 

Rails . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing . . . 

Right-of-way  fences . 

Crossings  and  signs . 

Station  and  office  buildings . . 

Roadway  buildings . 

Signals  and  interlockers . 

Roadway  small  tools . 


71 

72 

73 

74 

75 
77 

76 


Total,  1,  and  3  to  47,  inclusive. 
III.  General  Expenditures. 


$13,894  i 

$13,894 

107,971 | 

107,850 

55,649  j 

48,880 

24,877  ! 

12,439 

41,421 

37,880 

12,912 

9,494 

13,314 

9,985 

23,875 

17,906 

3,756! 

1,890 

18,876 

15,909 

5,215 

3,422 

454 

251 

252 

228 

175 

88 

322,641 

280,116 

Organization  expenses . 

General  officers  and  clerks . 

Law . 

! 

4,840 

4,211 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . J 

Interest  during  construction . 

24,561 

21,368 

Total,  71  to  77,  inclusive . 

29,401 

25,579 

Grand  total,  1,  and  3  to  77,  inclusive. . 

352,042 

305,695 

In  New  York ,  Owned  but  not  Used ,  Leased  to  the  Central  New  England  Railway 

Company. 

I.  Road. 

1  Engineering .  $120,180  $120,180 

3  Grading .  1,158,202  j  1,155,104 

6  Bridges,  trestles,  and  culverts .  448,410  ;  369,237 

8  Ties .  157,509  !  78,754 

9  Rails .  281,513  j  257,068 

10  Other  track  material .  79,993  ;  56,081 

11  Ballast .  73,104  j  54,148 

12  Tracklaying  and  surfacing .  149,692  j  112,269 

13  Right-of-way  fences .  23,354  j  13,489 

15  Crossings  and  signs .  67,063  52,926 
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Account. 


Classes. 


Cost  of  re¬ 
production 
new. 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 


16 

17 

18 

19 

20 
23 
26 
27 

37 

38 
44 


Station  and  office  buildings . . . 

Roadway  buildings . 

Water  stations . 

Fuel  stations . 

Shops  and  engine  houses . 

Wharves  and  docks . 

Telegraph  and  telephone  lines . 

Signals  and  interlockers . 

Roadway  machines . 

Roadway  small  tools . 

Shop  machinery . 


Total,  1,  and  3  to  47,  inclusive. 

III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive. 


129 


I.  Road. 


1 

8 

9 

10 

11 

12 


Engineering . 

Ties . 

Rails . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing. 


71 

72 

73 

74 

75 
77 

76 


Total,  1,  and  3  to  47,  inclusive . . 

III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 


99,076 

10,247 

34,110 

6,114 

26,564 

47,724 

179 

2,229 

1,925 

1,754 

1,900 

60,481 

6,808 

21,578 

1,846 

16,295 

18,054 

154 

1,894 

1,102 

877 

98S 

2,790,842 

2,399,333 

41,863 

36,002 

212,453 

182,710 

254,316 

218,712 

3,045,158 

2,618,045 

e  Boston  and  Maine  Railroad. 

$93 

$93 

381 

336 

584 

376 

248 

163 

260 

208 

597 

442 

2,163 

1,618 

32 

24 

165 

124 

197 

148 

2,360 

1,766 
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I 

i 


i 


In  New  York ,  jointly  owned  but  not  used;  owned  by  the  carrier,  49.83  per  cent, 
by  The  New  York  Central  Railroad  Company,  50.17  per  cent;  jointly  leased  to 
and  used  by  the  New  York  Central,  71.05  per  cent;  Adams  Express  Company, 
28.95  per  cent;  carrier's  owned  portion  shown  in  following  summary. 


Cost  of  re- 
Cost  of  rei-  production 
production  less  depre- 

Account.  Classes.  new.  j  elation. 

I.  Road.  | 

1  Engineering .  $12,481  $12,481 

16  Station  and  office  buildings .  277,355  2§9,034 

Total,  1,  and  3  to  47,  inclusive .  289,8361  281,515 


III.  General  Expenditures. 


71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

4,348 

4,218 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 

35,302 

34,243 

Total,  71  to  77,  inclusive . 

39,650 

38,461 

Grand  total,  1,  and  3  to  77,  inclusive.. 

329,486 

319,976 
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In  New  York,  Used  but  not  Owned,  Leased  from  Ireland  Real  Estate  Company. 


I.  Road. 


1  Engineering .  $4,703  $4,703 

16  Station  and  office  buildings .  46,713  40,729 

23  Wharves  and  docks .  70 , 855  64 , 644 


■  ■  - 1  |  —  ■  ■■  ■■■ 

Total,  1,  and  3  to  47,  inclusive .  122,271  110,076 


71 

72 

73 

74 

75 
77 

76 


I 

III.  General  Expenditures. 


Organization  expenses . ' 

General  officers  and  clerks . 

Law . 

i 

i 

1 , 834 i 

i 

i 

1,651 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 

3,723 

3,351 

Total,  71  to  77,  inclusive . 

5,557 

! 

5,002 

!  - _  - 

Grand  total,  1,  and  3  to  77,  inclusive.. 

127,828 

115,078 

10— 5466a 


i 
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In  Connecticut ,  Owned  but  not  Used ,  Leased  to  the  Hartford  &  New  York  Trans¬ 
portation  Company. 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 


Account.  Classes.  new.  ciation. 

II.  Terminal  Property. 

WP  4  Wharves,  docks,  and  terminals .  $7,602  $4,089 

III.  General  Expenditures. 

WP11  Miscellaneous .  664  506 

Total,  WT  1  to  WP  11,  inclusive,  ex¬ 
cept  WP  6  and  WP  7 .  8,266  4,595 

In  Connecticut ,  Used  but  not  Owned ,  Leased  from  the  Connecticut  Company. 

I.  Road. 

1  Engineering .  $402  $402 

45  Power-plant  machinery .  9,467  3,777 

Total,  1,  and  3  to  47,  inclusive .  9,S69  4,179 


III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . _ 

76  Interest  during  construction . 


148 

250 


62 

105 


Total,  1  to  77,  inclusive .  398  167 

Grand  total,  1,  and  3  to  77,  inclusive..  10,267  4,346 


131  Old  Colony  Railroad. 

All  Sections,  Owned  but  not  Used,  Leased  to  the  Carrier. 


I.  Road. 

1  Engineering . . . 

3  Grading . 

6  Bridges,  trestles,  and  culverts . 

8  Ties . 

9  Rails . 

10  Other  track  material . 

11  Ballast . 

12  Tracklaying  and  surfacing . 

13  Right-of-way  fences . 

15  Crossings  and  signs . 

16  Station  and  office  buildings . 

17  Roadway  buildings . 

18  Water  stations . 

19  Fuel  stations . 

20  Shops  and  engine  houses . 

23  Wharves  and  docks . 

25  Gas-producing  plants . 

26  Telegraph  ana  telephone  lines . 

27  Signals  and  interlockers . 

29  Power-plant  buildings . 


$1,685,504 

8,900,767 

4,789,919 

2,166,131 

3,454,084 

1,006,932 

1,119,243 

2,161,279 

607,311 

3,776,715 

5,601,292 

235,057 

237,609 

152,256 

1,581,274 

516,401 

15.804 

17.804 
919,274 

91,023 


$1,685,504 

8,560,274 

3,708,875 

1,083,092 

3,037,538 

664,637 

834,727 

1,574,378 

329,040 

2,980,240 

4,362,471 

150,191 

168,262 

110,776 

1,215,821 

273,750 

10,746 

16,055 

685,297 

77,749 
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Account. 


Classes. 


30 

31 

32 

33 

35 

36 


Power-substation  buildings .  . 
Power-transmission  systems. . 
Power-distribution  systems . . 
Power-line  poles  and  fixtures. 

Miscellaneous  structures . 

Paving . 


Cost  of  re¬ 
production 
new.  | 

413! 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 

378 


Total,  1,  and  3  to  47,  inclusive. 


III.  General  Expenditures 


71  Organization  expenses . 

72  General  officers  and  clerks . . 

73  Law . 

74  Stationery  and  printing .... 

75  Taxes . 

77  Other  expenditures,  general. 

76  Interest  during  construction . 


Total,  71  to  77,  inclusive. 


4,900 

76,192 

22,313 

125 

1,528 

39,141,150 

4,382 

59,447 

9,982 

100 

1,289 

31,605,001 

•es. 

►  587,117 

474,379 

3,559,824 

2,877,249 

4,146,941 

3,351,628 

43,288,091 

34,956,629 

In  Massachusetts ,  Owned  hut  not  Used,  Leased  to  the  Carrier . 


I.  Road. 

1  Engineering . 

3  Grading . 

6  Bridges,  trestles,  and  culverts . 

8  Ties . 

9  Rails . 

10  Other  track  material . 

11  Ballast..., . •. . 

12  Tracklaying  and  surfacing . 

13  Right-of-way  fences . . 

15  Crossings  and  signs . 

16  Station  and  office  buildings . 

17  Roadway  buildings . 

18  Water  stations . 

19  Fuel  stations . 

20  Shops  and  engine  houses . 

23  Wharves  and  docks . 

26  Telegraph  and  telephone  lines . 


I 


$1,617,391! 

8,559,809 

4,502,280! 

2,101,006 

3,353,678; 

971,274 

1,080,427; 

2,090,265! 

568,940! 

3,720,052; 

5,390,692 

227,166! 

229,445 

152,256: 

1,454,897! 

438,537! 

15,104; 


$1,617,391 

8,229,937 

3,482,947 

1,050,506 

2,950,856 

641,979 

805,866 

1,523,647 

304,795 

2,939,501 

4,233,846 

146,084 

163,742 

110,776 

1,135,525 

237,345 

13,577 


132 


27  Signals  and  interlockers . 

29  Power-plant  buildings . 

30  Power-substation  buildings . 

31  Power-transmission  systems . 

32  Power-distribution  systems . 

33  Power-line  poles  and  fixtures . 

35  Miscellaneous  structures . 

36  Paving . 

Total,  1,  and  3  to  47,  inclusive 


$914,429  $681,937 

91,023  77,749 

413  378 

3,810!  3,355 

59,431  45,311 

16,143!  7,205 

125  100 

805  805 

_  I  _ 


37,559,398  30,405,160 
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Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 

Account.  Classes.  new.  elation. 

III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . . 

73  Law . 

74  Stationery  and  printing .... 

75  Taxes . 

77  Other  expenditures,  general. 

76  Interest  during  construction 

Total,  71  to  77,  inclusive .  3,999,043  3,239,225 

Grand  total,  1,  and  3  to  77,  inclusive..  41,558,441  33,644,385 

In  Rhode  Island,  Owned  but  not  Used,  Leased  to  the  Carrier. 

I.  Road. 


1  Engineering .  $68,113  $68,113 

3  Grading .  340,958  330,337 

6  Bridges,  trestles,  and  culverts .  287,639  225,928 

8  Ties .  65,125  32,586 

9  Rails .  100,406  86,682 

1 0  Other  track  material .  35 , 658  22 , 658 

11  Ballast .  38,816  28,861 

12  Tracklaying  and  surfacing .  71,014  50,731 

13  Right-of-way  fences .  38,371  24,245 

15  Crossings  and  signs .  56,663  40,739 

16  Station  and  office  buildings .  210,600  128,625 

17  Roadway  buildings .  7,891  4,107 

18  Water  stations .  8,164  4,520 

20  Shops  and  engine  houses .  126,377  80,296 

23  Wharves  and  docks .  77 , 864  36 , 405 

25  Gas  producing  plants . 15,804  10,746 

26  Telegraph  and  telephone  lines .  2,700  2,478 

27  Signals  and  interlockers .  4 , 845  3 , 360 

31  Power-transmission  systems .  1,090  1,027 

32  Power-distribution  systems .  16,761  14,136 

33  Power-line  poles  and  fixtures .  6,170  2,777 

36  Paving .  723  484 

Total,  1,  and  3  to  47,  inclusive .  1 , 581 , 752  1 , 199 , 841 


III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


147,898  112,403 

1,729,650  1,312,244 


23,726  18,032 

124,172  94,371 


563,391  456,347 

3,435,652  2,782,878 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 
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In  Massachusetts,  Owned  but  not  Used,  Leased  to  the  New  England  Steamship 

Company. 


Account.  Classes. 

| 

Cost  of  re¬ 
production 
new. 

Cost  of  re¬ 
production 
less  depre¬ 
ciation. 

II.  Terminal  Property. 

WP  4  Wharves,  docks,  and  terminals . 

| 

$720,6931 

$141,585 

III.  General  Expenditures. 

WP  11  Miscellaneous . 

i 

j 

i 

97,128 

i 

71,857 

Total,  WP  1  to  WP  11,  inclusive,  ex¬ 
cept  WP  6  and  WP  7 . 

817,821 

513,442 

In  Rhode  Island,  Owned  but  not  Used,  Leased  to  the  New  England  Steamship 

Company. 


II.  Terminal  Property. 

j 

WP  4  Wharves,  docks,  and  terminals . 

WP  10  Shops,  power  plants,  and  miscellaneous 
structures . 

$334,097 

i 

155,207 

$200,556 

108,299 

Total,  WP  4  to  WP  10,  inclusive . 

489,304! 

308,855 

III.  General  Expenditures. 

WP  11  Miscellaneous . 

50,448 

1 

39,641 

Grand  total,  WP  1  to  WP  11,  inclusive, 
except  WP  6  and  WP  7 . 

539,752 

348,496 

In  Massachusetts,  Owned  but  not  Used,  Leased  to  the  New  Bedford,  Martha's 
Vineyard  and  Nantucket  Steamboat  Company. 

j 

II.  Terminal  Property. 

WP  4  Wharves,  docks,  and  terminals .  $35,370  $14,325 

i 

III.  General  Expenditures. 


WP  11  Miscellaneous. . . . 

Total,  WP  1  to  WP  11,  inclusive,  ex¬ 
cept  WP  6  and  WP  7 . 

134 


3,087!  2,134 

_  j 

38,457!  16,459 


In  Massachusetts,  Owned  but  not  Used,  Leased  to  the  Boston  and  Maine  Railroad. 


I.  Road. 


1  Engineering .  $2,599  $2,599 

3  Grading .  8,033!  8,033 

6  Bridges,  trestles,  and  culverts .  15,260!  10,692 

8  Ties .  8,340  4,171 

9  Rails .  10,003  8,532 

10  Other  track  material .  3,944  2,802 

11  Ballast .  3,552!  2,664 

12  Tracklaying  and  surfacing .  7,370  5,159 

15  Crossings  and  signs .  1,259!  725 


Total,  1,  and  3  to  47,  inclusive .  60,360  45,377 


i 

i 
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N.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


Account.  Classes. 

III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 
new.  ciation. 


905  679 

2,757  2,068 


Total,  71  to  77,  inclusive .  3 , 662  2 , 747 

Grand  total,  1,  and  3  to  77,  inclusive..  64,022  48,124 


1 

3 

5 

6 
8 
9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 
26 
27 

30 

31 

32 

33 

44 

45 


I 

Boston  and  Providence  (Mass.) 

All  Sections,  Owned  but  not  Used,  Leased  to  the  Carrier. 


I.  Road. 

Engineering .  $502,899 

Grading .  3 , 025 , 672 

Tunnels  and  subways .  37,701 

Bridges,  trestles,  and  culverts .  1,398,231 

Ties .  371,829 

Rails .  777,690 

Other  track  material .  222 , 678 

Ballast .  287,787 

Tracklaying  and  surfacing .  423 ,916 

Right-of-way  fences .  115,150 

Crossings  and  signs .  1 , 284 , 900 

Station  and  office  buildings .  2 , 299 , 517 

Roadway  buildings .  54 , 696 

W ater  stations .  56,164 

Fuel  stations .  26,800 

Shops  and  engine  houses.  . .  830,762 

Telegraph  and  telephone  lines .  27,802 

Signals  and  interlockers .  420 , 141 

Power-substation  buildings .  12 , 095 

Power-transmission  systems .  190 

Power-distribution  systems .  6 , 653 

Power-line  poles  and  fixtures .  2 , 220 

Shop  machinery .  127, 0 1 S 

Power-plant  machinery .  23,301 


$502,899 

2,799,372 

30,971 

1,085,140 

188,802 

653,349 

140,164 

215,621 

306,348 

61,643 

995,658 

1,857,341 

31,308 

37,939 

15,733 

657,076 

22,288 

281,762 

10,518 

190 

5,164 

961 

50,492 

12,987 


Total,  1,  and  3  to  47,  inclusive .  12,335,812  9,963,726 


71 

72 

73 

74 

75 
77 

76 


III.  General  Expenditures. 

Organization  expenses . . 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 


185,037 
1 ,314,6S9 


150,026 

1,065,936 


Total,  71  to  77,  inclusive 


1,499,726  1,215,962 


Grand  total,  1,  and  3  to  77,  inclusive. .  13 , 835 , 53S  11,179, 68S 
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In  Massachusetts ,  Owned  hut  not  Used ,  Leased  to  the  Carrier. 


Account.  Classes. 


Cost  of  re¬ 
production 
new.  ! 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 


I.  Road. 

Engineering . 

Grading . 

Tunnels  and  subways . 

Bridges,  trestles,  and  culverts . 

Ties . 

Rails . . . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing . 

Right-of-way  fences . 

Crossings  and  signs . 

Station  and  office  buildings . 

Roadway  buildings . 

Water  stations . 

Fuel  stations . 

Shops  and  engine  houses . 

Telegraph  and  telephone  lines . 

Signals  and  interlockers . 

Power-transmission  systems . 

Power-distribution  systems . 

Power-line  poles  and  fixtures . 

Shop  machinery . 

Power-plant  machinery . 

Total,  1,  and  3  to  47,  inclusive 


$483 , 046: 
2,880,332; 

37,701 
1,319,036 
355,921! 
748,483! 
211,732; 
278 , 795| 
405,103 
111,227! 
1,210,908 
2,292,562! 
53,452! 
41,242! 
12,184 
807,289! 
27,589! 
419,874; 
190! 
1,523 
320 
127,018; 
23,301 


11,848,828 


$483,046 

2,662,776 

30,971 

1,016,728 

179,240 

626,227 

132,677 

208,876 

291,674 

59,903 

931,705 

1,853,472 

30,726 

30,218 

9,172 

641,528 

22,086 

281,518 

190 

1,166 

320 

50,492 

12,987 


9,557,698 


III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law . . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction- . 

Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 


177,732 

! 

i 

i 

1,262,789 

- i 

1,440,521 

13,289,349 


143,963 

1,022,859 

1,166,822 

10,724,520 


In  Rhode  Island ,  Owned  but  not  Used,  Leased  to  the  Carrier. 


I.  Road. 

Engineering . 

Grading . 

Bridges,  trestles,  and  culverts 

Ties . 

Rails . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing . . . 

Right-of-way  fences . 

Crossings  and  signs . . . . . 

Station  and  office  buildings . . 

Roadway  buildings . 

Water  stations . 

Fuel  stations . 

Shops  and  engine  houses .... 
Telegraph  and  telephone  lines 


$19,853 

145,340 

79,195 

15,908 

29,207 

10,946 

8,992 

18,813 

3,923 

73,992 

6,958 

1,244 

14,922 

14,616 

23,478 

213 


$19,853 

136,596 

68,412 

9,562 

27,122 

7,487 

6,745 

14,674 

1,740 

63,953 

3,869 

582 

7,721 

6,561 

15,548 

202 
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X.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS, 


Cost  of  re- 


Account. 


Classes. 


27 

30 

32 

33 


136 


71 

72 

73 

74 

75 
77 

76 


1 

3 

6 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 
23 

32 

33 
36 


71 

72 

73 

74 

75 
77 

76 


Signals  and  interlockers . 

Power-substation  buildings .  . 
Power-distribution  systems .  . 
Power-line  poles  and  fixtures. 


Total,  1,  and  3  to  47,  inclusive. 


III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive. 


I.  Road. 

Engineering . . 

Grading . 

Bridges,  trestles,  and  culverts . 

Ties . 

Rails . ; . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing. . . . 

Right-of-way  fences . 

Crossings  and  signs. . . . . 

Station  and  office  buildings . . . 

Roadway  buildings . 

Water  stations . 

Fuel  stations.  .# . 

Shops  and  engine  houses . 

Wharves  and  docks . 

Power-distribution  systems .  . . 
Power-line  poles  and  fixtures. . 
Paving . 


Total,  1,  and  3  to  47,  inclusive. 
III.  General  Expenditures. 


Organization  expenses . 

General  officers  and  clerks . . 

Law . 

Stationery  and  printing .... 

Taxes . 

Other  expenditures,  general . 
Interest  during  construction 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 


Cost  of  re- 

production 

production 

less  depre- 

new. 

ciation. 

267 

244 

12,095 

10,518 

5,130 

3,998 

1,900 

641 

486,984 

406,028 

$7,305 

$6,063 

51,900 

43,077 

59,205 

49,140 

546,189 

•) 

455,168 

Carrier. 

$48,210 

$48,210 

23,213 

22,726 

307,054 

231,844 

17,617 

8,809 

21,390 

18,249 

15,672 

9,597 

7,148 

5,361 

15,887 

10,803 

2,621 

1,891 

7,158 

4,466 

607,979 

493,851 

19,269 

11.922 

570 

570 

3,939 

1,849 

3,565 

1,405 

70,170 

29,478 

474 

390 

60 

20 

10,568 

5,284 

1,182,564 

906,725 

17,73S 

13,658 

108,027 

83,181 

125,765 

96,839 

1,308,239  1,003,564 
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In  Rhode  Island,  jointly  ovmed  but  not  used,  owned,  one-half  each ;  by  the  Boston 
and  Providence  (R.  I.)  and  the  Providence  and  Worcester ;  owned  portion  of  the 
Boston  and  Providence  (JR.  I.),  leased  to  the  carrier,  shown  below. \ 


Account.  Classes. 

I.  Road. 

1  Engineering . 

3  Grading . 

6  Bridges,  trestles,  and  culverts . 

8  Ties . 

9  Rails . 

10  Other  track  material . 

11  Ballast . 

12  Tracklaying  and  surfacing . 

13  Right-o^-way  fences . 

15  Crossings  and  signs . 

16  Station  and  office  buildings . 

17  Roadway  buildings . 

18  Water  stations . 

20  Shops  and  engine  houses . 

26  Telegraph  and  telephone  lines . 

27  Signals  and  interlockers . 

Total,  1,  and  3  to  47,  inclusive 


Cost  of  rei- 
production 


Cost  of  re¬ 
production 
less  depre- 


new. 

j 

elation. 

$67,692 

$67,692 

438,719 

412,295 

227,190 

169,568 

49,036 

25,506 

94,067 

80,564 

41,386 

26,439 

39,774 

29,511 

56,688 

40,815 

11,701 

8,954 

324,671 

267,597 

207,086 

177,922 

2,458 

1,043 

1,704 

1,567 

33 

13 

5,491 

5,069 

92,745 

78,310 

1,660,441 

1,392,865 

III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


24,906 

| 

151,682 


20,921 

127,413 


1 

3 

6 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 
20 
26 
27 
29 
31 


Total,  71  to  77,  inclusive .  176,588 

-  ■  ■  ■■■ 

Grand  total,  1,  and  3  to  77,  inclusive..  1,837,029 

Providence,  Warren  and  Bristol. 

All  Sections ,  Owned  but  not  Used,  Leased  to  the  Carried. 


I.  Road. 

Engineering .  $75,670 

Grading .  300,326 

Bridges,  trestles,  and  culverts .  76,881  i 

Ties .  61,507 

Rails .  107, 027  i 

Other  track  material .  27,537' 

Ballast .  60, 040 1 

Tnacklaying  and  surfacing .  71,282 

Right-of-way  fe  nces .  1 5 , 187  j 

Crossings  an  d  signs .  36 , 884 

Station  and  office  buildings .  144,426! 

Roadway  buildings .  8 , 736 ! 

Water  stations .  3, 613 1 

Shops  and  engine  houses .  43 , 424 ; 

Telegraph  and  telephone  lines .  5 , 603  j 

Signals  and  interlockers .  75 , 535 1 

Power-plant  buildings .  174,259; 

Power-transmission  systems .  6,220! 


148,334 

1,541,199 


$75,670 

282,275 

52,017 

30,755 

92,058 

17,645 

44,966 

51,323 

8,536 

25,427 

101,748 

7,156 

2,679 

35.190 
5,320 

63.191 
153,292 

5,886 
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2T.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


Account.  Classes. 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 
new.  ciation. 


32  Power-distribution  systems .  98,055  82,494 

33  Power-line  poles  andf  fixtures .  32,660  11,348 

36  Paving .  8,653  8,653 

45  Power-plant  machinery’ .  342,503  269,629 

46  Power-substation  apparatus .  80,110  55 , 262 

Total,  1,  and  3  to  47,  inclusive .  1,856,138  1,482,520 


138 

III.  General  Expenditures. 


71  Organization  expenses 


73  Law .  $27,842  $22,189 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . , 

76  Interest  during  construction .  113,038  90,088 

Total,  7 1  to  77,  inclusive .  140, 880  112,277 

Grand  total,  1,  and  3  to  77,  inclusive..  1,997,018  1,594,797 

In  Massachusetts,  Owned  but  not  Used,  Leased  to  the  Carrier. 

I.  Road. 

1  Engineering .  $1,638  $1,638 

46  Power-substation  apparatus .  38,550  25,062 

Total,  1,  and  3  to  47,  inclusive .  40,188  26,700 

III.  General  Expenditures. 


72  General  officers  and  clerks . 

73  Law . (  603  398 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction .  2,447  1,615 

Total,  71  to  77,  inclusive .  3,050  2,013 

Grand  total,  1,  and  3  to  77,  inclusive..  43,238  28,713 

In  Rhode  Island,  Owned  but  not  Used,  Leased  to  the  Carrier. 

I.  Road. 

1  Engineering .  $74,032  $74,032 

3  Grading .  300,326  282,275 

6  Bridges,  trestles,  and  culverts .  76,881  52,017 

8  Ties .  61,507  30,755 

9  Rails .  107,027  92,058 

10  Other  track  material .  27,537  17,645 

11  Ballast .  60,040  44,966 

12  Tracklaying  and  surfacing .  71,282  51,323 

13  Right-of-way  fences .  15,187  8,536 

15  Crossings  and  signs .  36,884  25,427 

16  Station  and  office  buildings .  144,426  101,748 
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Account.  Classes. 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre- 
new.  !  ciation. 


17 

18 
20 
26 
27 
29 

31 

32 

33 
36 

139 

45 

46 


71 

72 

73 

74 

75 
77 

76 


Roadway  buildings . 

Water  stations . 

Shops  and  engine  houses .... 
Telegraph  and  telephone  lines 

Signals  and  interlockers . 

Power-plant  buildings . 

Power-transmission  systems . . 
Power-distribution  systems .  . 
Power-line  poles  and  fixtures. 
Paving . . 


Power-plant  machinery . 

Power-substation  apparatus . 

Total,  1,  and  3  to  47  inclusive . 


III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law* . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 

Total,  71  to  77,  inclusive . 


8,736 

3,613 

43,424 

5,603 

75,535 

174,259 

6,220 

98,055 

32,660 

8,653 

7,156 

2,679 

35.190 
5,320 

63.191 
153,292 

5,886 

82,494 

11,348 

8,653 

342,503 

41,560 

269,629 

30,200 

1,815,950 

1,455,820 

27,239 

21,791 

110,591 

88,473 

137,830 

110,264 

Grand  total,  1,  and  3  to  77,  inclusive..  1,953,780  1,566,084 


Harlem  River  and  Port  Chester. 
Oitmed  but  not  Used ,  Leased  to  the  Carrier. 
I.  Road. 


1  Engineering . 

3  Grading . 

6  Bridges,  trestles,  and  culverts. 

8  Ties . 

9  Rails . 

10  Other  track  material . 

1 1  Ballast . 

12  Tracklaying  and  surfacing. .. . 

13  Right-of-way  fences . 

15  Crossings  and  signs. . . . . 

16  Station  and  office  buildings .. . 

17  Roadway  buildings . 

18  Water  stations . 

19  Fuel  stations. . . 

20  Shops  and  engine  houses . 

23  Wharves  and  docks . 

26  Telegraph  and  telephone  lines 

27  Signals  and  interlockers . 

29  Power-plant  buildings . 

30  Power-station  buildings . 

32  Power-distribution  systems .  . 

33  Power-line  poles  and”  fixtures. 


$623,409! 
2,227,777| 
2,123,621! 
491,0171 
635,038! 
301,903! 
502,921 
371,546 
4 , 919] 
2,619,52$ 
1,779,111 
20,849 
41,243 
20,160 
778,728! 
1,227,659 
28,549! 
535,899 
35,300! 
2,956 
725,97(J 
706,594 


$623,409 

2,203,622 

1,860,355 

245,511 

556,921 

202,653 

375,054 

263,798 

2,318 

2,343,822 

1,468,542 

12,632 

30,411 

6,587 

697,789 

1,048,815 

25,797 

473,993 

34,594 

2,927 

675,642 

661,464 


i 

! 

| 

i 


I 
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ST.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


Account. 


Classes. 


Cost  of  re- 
Cost  of  re-  production 
production  less  depre¬ 
ciation. 


34  Underground  conduits . 

44  Shop  machinery. ... . 

45  Power-plant  machinery ..... 

46  Power-substation  apparatus. 


71 

72 


new. 

6,785 

274,233 

95,359 

27,560 


5,463 

228,447 

67,812 

24,818 


III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

73  Law . ...... . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 


1  Engineering. 


I.  Road. 

27  Signals  and  interlockers . 

Total,  1,  and  3  to  47,  inclusive. 


71 

72 

73 

74 

75 
77 

76 


III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 


Total,  71  to  77,  inclusive. 


16,208,640 

14,143,196 

-  243,130 

211,523 

1,727,436 

1,502,869 

1,970,566 

1,714,392 

18,179,206 

15,857,5S8 

gh  Rapid  Transit  Company. 

8254 

8254 

6,344 

3,454 

6,598 

3,708 

99 

55 

603 

338 

702 

393 

Grand  total,  1,  and  3  to  77,  inclusive..  7,300 

Holyoke  and  Westfield. 

Owned  but  not  Used ,  Leased  to  the  Carrier. 

I.  Road. 


4,101 


1 

3 

6 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 
19 


Engineering . 

Grading . 

Bridges,  trestles,  and  culverts. 

Ties . 

Rails . 

Other  track  material . 

Ballast . 

Tracklaymg  and  surfacing. . . . 

Right-of-way  fences . 

Crossings  and  signs . 

Station  and  office  buildings . . . 

Roadway  buildings . 

Water  stations . 

Fuel  stations . 


S30 

226 

167 

41 

49 

17 

12 

33 

6 

45 

68 

1 

1 


,877 

,853 

,983 

,524 

,496 

,668 

,417 

,273 

,869 

,691 

,002 

,685 

,080 

528 


830,877 

222,509 

112,237 

20,762 

43,844 

11,597 

9,313 

23,624 

2,266 

32,753 

44,858 

849 

779 

253 
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Account.  Classes. 

20  Shops  and  engine  houses 

26  Telegraph  ana  telephone  lines 

27  Signals  and  interlockers . . 


Cost  of  re- 
productioh 
new.  j 

i 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 


11,846:  7,945 

985;  905 

261  214 


Total,  1,  and  3  to  47,  inclusive .  717,038  565,585 


III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . ; . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


10,7561 

32,751 


8,497 

25,873 


Total,  71  to  77,  inclusive 


43,507  34,370 

_ i _ 


141 


1 

3 

6 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 
20 
24 
26 
27 

31 

32 

33 
44 


71 

72 

73 

74 

75 
77 

76 


Grand  total,  1,  and  3  to  77,  inclusive..  760,545;  599,955 

Providence  and  Worcester. 


All  Sections,  Owned  but  not  Used,  Leased  to  the  Carrier. 
I.  Road. 


Engineering . 

Grading . 

Bridges,  trestles,  and  culverts . 

Ties . 

Rails . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing . 

Right-of-way  fences . 

Crossings  and  signs . 

Station  and  office  buildings . 

Roadway  buildings . 

Water  stations . 

Shops  and  engine  houses . 

Coal  and  ore  wharves . 

Telegraph  and  telephone  lines . 

Signals  and  interlockers . 

Power-transmission  systems . 

Power-distribution  systems . 

Power-line  poles  and  fixtures . 

Shop  machinery . 

Total,  1,  and  3  to  47,  inclusive . 

III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 

Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 


$246,873 

$246,873 

1,517,006 

1,417,313 

1,057,494 

814,349 

300,124 

150,064 

503,585 

433,414 

159,842 

106,086 

185,500 

138,128 

318,919 

229,822 

50,965 

24,239 

263,230 

190,102 

625,602 

430,238 

35,671 

24,586 

35,759 

25,112 

303,691 

215,083 

215,087 

103,512 

4,521 

3,978 

163,470 

127,130 

610 

577 

3,965 

1,981 

260 

208 

63,474 

25,498 

6,055,648 

4,708,293 

90,834 

70,618 

553,184 

430,067 

644,018 

500,685 

5,208,978 


6,699,666 
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In  Massachusetts,  Owned,  hut  not  Used,  Leased  to  the  Carrier. 


Account. 


Classes. 


I.  Road. 

1  Engineering . 

3  Grading . 

6  Bridges,  trestles,  and  culverts . 

8  Ties . 

9  Rails . 

10  Other  track  material . 

11  Ballast . 

12  Tracklaying  and  surfacing . 

13  Right-of-way  fences . 

15  Crossings  and  signs . 

16  Station  and  office  buildings . 

17  Roadway  buildings . 

18  Water  stations . 

20  Shops  and  engine  houses . 

26  Telegraph  and  telephone  lines . 

27  Signals  and  interlockers . 

32  Power-distribution  systems . 

Total,  1,  and  3  to  47,  inclusive. 


III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


142 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 


shown  below. 

I.  Road. 

1  Engineering . 

3  Grading . 

6  Bridges,  trestles,  and  culverts. 

8  Ties . . 

9  Rails . . . 

10  Other  track  material . 

11  Ballast . 

12  Tracklaying  and  surfacing ... . 

15  Crossings  and  signs . 

16  Station  and  office  buildings . . 


Total,  1,  and  3  to  47,  inclusive. 


Cost  of  re- 

Cost  of  re- 

production 

production 

less  depre- 

new. 

ciation. 

$112,897 

S112,S97 

804, 14S 

760,389 

518,721 

400,506 

156,744 

78,373 

264,023 

232,795 

76,649 

53,122 

94,077 

69,838 

169,499 

123,734 

36,955 

17,692 

172,732 

129,426 

196,634 

149,042 

21,854 

14,166 

25,273 

18,892 

18,687 

8,724 

2,703 

2,321 

95,022 

78,844 

2,673 

1,336 

2,769,291 

2,252,097 

41,539 

33,647 

252,975 

204,910 

294,514 

238,557 

3,063,805 

2,490,654 

,  one-third  each,  by  the  Provi- 

,  and  the  Boston  and  Maine 

portion,  leased  to  the  carrier, 

$6,859 

$6,859 

2S,414 

27,237 

105,991 

99,026 

690 

345 

1  ,S07 

1,705 

1,303 

1,013 

1,744 

1,395 

907 

726 

756 

734 

19,757 

18,821 

168,228 

157,861 
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Account. 


Classes. 


Cost  of  rej 
production 


Cost  of  re¬ 
production 
less  depre- 


III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive.. 

In  Rhode  Island,  Oumed  but  not  Used,  L 
I.  Road. 

Engineering . 

Grading . 

Bridges,  trestles,  and  culverts . 

Ties . . . 

Rails . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing . 

Right-of-way  fences . 

Crossings  and  signs . 

Station  and  office  buildings . 

Roadway  buildings . 

Water  stations . 

Shops  and  engine  houses . 

Coal  and  ore  wharves . 

Telegraph  and  telephone  lines . 

Signals  and  interlockers . 

Power-transmission  systems . 

Power-distribution  systems . 

Power-line  poles  and  fixtures . 

Shop  machinery . 


Total,  1,  and  3  to  47,  inclusive. 


new. 

ciation. 

2,524 

2,372 

15,368 

14,446 

17,892 

16,818 

186,120 

174,679 

eased  to  the  Carrier. 

i 

8133,976 

$133,976 

712,858 

656,924 

538,773 

413,843 

143,380 

71,691 

239,562 

200,619 

83,193 

52,964 

91,423 

68,290 

149,420 

106,088 

14,010 

6,547 

90,498 

60,676 

428,968 

281,196 

13,817 

10,420 

10,486 

6,220 

285,004 

206,359 

215,087 

103,512 

1,818 

1,657 

68,448 

48,286 

610 

577 

1,292 

645 

260 

208 

63,474 

25,498 

3,286,357 

2,456,196 

III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


Total,  71  to  77,  inclusive. 


49,295  ! 

I 

i 

300,209  | 
349,504  i 


36,971 

225,157 

262,128 


Grand  total,  1,  and  3  to  77,  inclusive..  3,635,861  ;  2,718,324 
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143 

In  Rhode  Island ,  jointly  owned  hut  not  used,  owned,  one-half  each,  by  the  Provi¬ 
dence  and  Worcester  and  the  Boston  and  Providence  {R.  I.),  the  Providence 
and  Worcester's  owned  portion,  leased  to  the  carrier,  shown  below. 


Account.  Classes. 

I.  Road. 

1  Engineering . 

3  Grading . 

6  Bridges,  trestles,  and  culverts . 

8  Ties . 

9  Rails . 

10  Other  track  material . 

11  Ballast . 

12  Tracklaying  and  surfacing . 

13  Right-of-way  fences . 

15  Crossings  and  signs . 

16  Station  and  office  buildings . 

17  Roadway  buildings . 

18  Water  stations . 

20  Shops  and  engine  houses . 

26  Telegraph  and  telephone  lines . 

27  Signals  and  interlockers . 

Total,  1,  and  3  to  47,  inclusive 


Cost  of  re¬ 
production 
new. 


$67,692 

438,720 

227,189 

49,036 

94,068 

41,387 

39,775 

56,687 

11,701 

324,671 

207,087 

2,459 

1,704 

32 

5,491 

92,745 


1,660,444 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 


$67,692 

412,295 

169,567 

25,505 

80,565 

26,439 

29,511 

40,815 

8,954 

267,597 

177,923 

1,044 

1,566 

12 

5,069 

78,311 


1,392,865 


71 

72 

73 

74 

75 
77 

76 


1 

3 

6 

8 

9 

10 

11 

12 

13 

15 

16 
18 
20 
27 


III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 


24,907 

151,681 


20,922 

127,412 


Total,  71  to  77,  inclusive . 


Chatham  Railroad. 


I.  Road. 

Engineering . 

Grading . 

Bridges,  trestles,  and  culverts 

Ties . 

Rails . ; . 

Other  track  material . 

Ballast . . . 

Tracklaying  and  surfacing . . . 

Right-of-way  fences . . . 

Crossings  and  signs . 

Station  and  office  buildings . . 

Water  stations . 

Shops  and  engine  houses .... 
Signals  and  interlockers . 


176, 5S8 

148,334 

1,837,032 

1,541,199 

le  Carrier. 

$7,137 

$7,137 

51,200 

51,194 

447 

342 

17,153 

8,577 

20,065 

17,395 

4,816 

3,200 

7,549 

5,662 

15,559 

10,891 

2,311 

847 

4,446 

2,825 

28,030 

19,613 

927 

603 

4,740 

2,92S 

1,349 

967 

Total,  1,  and  3  to  47,  inclusive .  165,729  132,181 
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Account.  Classes. 

III.  General  Expenditures. 


Cost  of  re¬ 
production 
new.  1 


Organization  expenses . 

General  officers  and  clerks . . 

Law . . . 

Stationery  and  printing .... 

Taxes . . 

Other  expenditures,  general . 
Interest  during  construction , 


Total,  71  to  77,  inclusive .  7,532 

Grand  total,  1,  and  3  to  77,  inclusive..  173,261 

i 

Norwich  and  Worcester. 

AU,  Sections ,  Owned  but  not  Used,  Leased  to  the  Carrier, 
I.  Road. 


Engineering . 

Grading . 

Tunnels  and  subways . 

Bridges,  trestles,  and  culverts . 

Ties . 

Rails . . . 

Other  track  material . 

Ballast . . . 

Tracklaying  and  surfacing 

Right-of-way  fences . 

Crossings  and  signs . . 

Station  and  office  buildings . . . 

Roadway  buildings . 

Water  stations . 

Fuel  stations . 

Shops  and  engine  houses . 

Wharves  and  docks . 

Coal  and  ore  wharves . 

Telegraph  and  telephone  lines. 

Signals  and  interlockers . 

Power-transmission  systems . . . 
Power-distribution  systems .  . . 
Power-line  poles  and  fixtures. . 


$214,902 

1,795,193 

19,540 

608,240 

231,617 

385,799 

117,156 

128,750 

243,923 

79,476 

265,007 

514,392 

10,308 

26,144 

18,253 

82,412 

37,615 

57,031 

1,457 

57,546 

11,390 

57,420 

26,925 


Cost  of  re¬ 
production 
less  depre¬ 
ciation. 


to-- 

oo 

<N 

1,989 

5,046 

4,037 

7,532 

i 

6,026 

173,261 

138,207 

$214,902 
1,688,722 
19,295 
471,721 
115,809 
327,173 
75,145 
94,187 
173,876 
39,185 
210,044 
371 ,633 
7,646 
16,112 
11,556 
57,308 
4,584 
31,703 
1,368 
51,330 
10,685 
49,372 
13,155 


Total,  1,  and  3  to  47,  inclusive. 


4,990,496  4,056,511 


III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . . . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 


Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  77,  inclusive. 


74,858 


61,050 


379,902  309,827 

454,7^0  370,877 

5,445,256  4,427,388 


11— 5466a 
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N.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 

In  Connecticut,  Ovmed  but  not  Used,  Leased  to  the  Carrier. 


Account. 


Classes. 


1 

3 

5 

6 
8 
9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 

23 

24 
26 
27 


145 


31 

32 

33 


76 


1 

3 

6 

8 

9 

10 

11 

12 

13 

15 

16 


I.  Road. 

Engineering . 

Grading . 

Tunnels  and  subways . 

Bridges,  trestles,  and  culverts. 

Ties . 

Rails . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing. . . . 

Right-of-way  fences . 

Crossings  and  signs. . . .. . 

Station  and  office  buildings . . . 

Roadway  buildings . 

Water  stations . 

Fuel  stations. . . 

Shops  and  engine  houses . 

Wharves  and  docks . 

Coal  and  ore  wharves . 

Telegraph  and  telephone  lines. 
Signals  and  interlockers . 


Power-transmission  systems . . 
Power-distribution  systems .  . 
Power-line  poles  and  fixtures. 


Total,  1,  and  3  to  47,  inclusive. 
III.  General  Expenditures. 


71  Organization  expenses . 

72  General  officers  and  clerks. . . 

73  Law . 

74  Stationery  and  printing .... 

75  Taxes . 

77  Other  expenditures,  general. 

Interest  during  construction . 


Total,  71  to  77,  inclusive . 


I.  Road. 

Engineering . 

Grading . 

Bridges,  trestles,  and  culverts . 

Ties . 

Rails . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing. . . , 

Right-of-way  fences . 

Crossings  and  signs . 

Station  and  office  buildings . . . 


Cost  of  re- 

Cost  of  re- 

production 

production 

less  depre- 

new. 

ciation. 

$155,310 

$155,310 

1,403,550 

1,308,592 

19,540 

19,295 

388,861 

289,538 

168,765 

84,383 

281,957 

238,235 

84,542 

54,053 

90,855 

65,878 

174,862 

124,152 

59,124 

29,250 

182,883 

143,766 

310,543 

220,262 

7,823 

5,793 

16.440 

10,325 

18,253 

11,556 

43,345 

34,297 

37,615 

4,584 

57,031 

31,703 

1,335 

1,250 

8,497 

7,230 

$11,210 

$10,539 

57,400 

49,357 

26,905 

13,145 

3 , 606 , 646 

2,912,493 

54,100 

43,821 

274,556 

222,390 

328,656 

266,211 

3,935,302 

3,178,704 

zased  to  the  Carrier. 

$59,592 

$59,592 

391,643 

380,130 

219,379 

182,183 

62,852 

31,426 

103,842 

88,938 

32,614 

21,092 

37,895 

28,309 

69,061 

49,724 

20,352 

9,935 

82,124 

66,278 

203,849 

151,371 
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Account.  Classes. 

17  Roadway  buildings . 

18  Water  stations . 

20  Shops  and  engine  houses . 

26  Telegraph  and  telephone  lines . 

27  Signals  and  interlockers . 

31  Power-transmission  systems . 

32  Power-distribution  systems . 

33  Power-line  poles  and  fixtures . 

Total,  1,  and  3  to  47,  inclusive 

III.  General  Expenditures. 

71  Organization  expenses . 

72  General  officers  and  clerks . 

73  Law . . .  . . 

74  Stationery  and  printing . 

75  Taxes . 

77  Other  expenditures,  general . 

76  Interest  during  construction . 

Total,  71  to  77,  inclusive . 


1 

Cost  of  re- 

Cost  of  re- 

production 

production 

less  depre- 

new. 

ciation. 

2,485 

1,853 

9,704 

5,787 

39,0671 

23,011 

122 

118 

49,049 

44,100 

18d 

146 

2d 

15 

20 

10 

1,383,850 

1,144,018 

- , 

| 

i 

i 

1 

20,758 

17,229 

105,346 

87,437 

126,104 

104,666 

146 


Grand  total,  1,  and  3  to  77,  inclusive..  1,509,954  1,248,684 

i 


In  Massachusetts,  jointly  owned  but  not  used,  owned ,  one-third  each,  by  the  Nor¬ 
wich  and  Worcester,  the  Providence  and  Worcester,  and  the  Boston  and  Maine 
Railroad;  the  Norwich  and  Worcester’s  owned  portion,  leased  to  the  carrier , 
shown  below. 


1 

3 

6 

8 

9 

10 

11 

12 

15 

16 


71 

72 

73 

74 

75 
77 

76 


I.  Road. 


Engineering . 

Grading . 

Bridges,  trestles,  and  culverts . 

Ties . 

Rails . . . 

Other  track  material . 

Ballast . . . 

Tracklaying  and  surfacing . 

Crossings  and  signs . 

Station  and  office  buildings . 

Total,  1,  and  3  to  47,  inclusive 


III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . 

Taxes . 

Other  expenditures,  general . 

Interest  during  construction . 

Total,  71  to  77,  inclusive . 

Grand  total,  1,  and  3  to  47,  inclusive.. 


$6,858 

28,414 

105,990 

691 

1,808 

1,302 

1,745 

908 

756 

19,757 

168,229 

$6,858 

27,236 

99,025 

346 

1,705 

1,013 

1,396 

726 

734 

18,820 

157,859 

2,523 

2,372 

15,368 

14,446 

17,891 

16,818 

186,120 

174,677 

i 
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In  Connecticut,  Owned  but  not  Used,  Leased  to  the  Central  Vermont  Railway 

Company. 


Account.  Classes. 

Cost  of  re¬ 
production 
new. 

Cost  of  re¬ 
production 
less  depre¬ 
ciation. 

1 

I.  Road. 

Engineering . 

$1,675 

$1,675 

16 

Station  and  office  buildings . 

37,219 

27,386 

Total,  1,  and  3  to  47,  inclusive . 

38,894 

29,061 

71 

72 

73 

74 

III.  General  Expenditures. 

Organization  expenses . 

General  officers  and  clerks . 

Law . 

Stationery  and  printing . 

1 

’  583 

437 

75 
77 

76 

Taxes . 

Other  expenditures,  general . J 

Interest  during  construction . 

2,961 

2,221 

Total,  71  to  77,  inclusive . 

3,544 

2,65S 

Grand  total,  1,  and  3  to  77,  inclusive.. 

42 , 43S 

31,719 

147 


Appendix  2. 


Reference  is  made  to  the  report  of  the  accounting  section 
for  information  respecting  the  predecessors  of  the  carrier. 

The  Carrier. 

Corporate  History. 

The  following  chart  shows  the  titles  of  the  corporations, 
the  respective  dates  of  incorporation,  and  for  each  prede¬ 
cessor  the  date  of  succession,  the  immediately  succeeding 
corporation,  and  the  manner  of  succession.  Reference  to 
each  of  these  corporations  is  made  in  the  last  column  by 
its  respective  number  shown  in  the  first  column. 
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150  A  special  law  of  Connecticut,  approved  June  14, 
1889,  gave  authority  for  the  issue  of  stock  by  the 
carrier,  in  exchange  for  the  stock  of  any  railroad  company 
whose  property  was  held  by  the  carrier  under  lease  for  a 
term  as  long  as  50  years.  All  of  the  properties  now  owned, 
which  have  been  merged  or  purchased  by  the  carrier,  have 
been  held  under  lease  except  those  of  the  four  small  com¬ 
panies  owning  terminal  or  water-front  property  in  New 
Haven,  two  companies  owning  wharf  and  terminal  prop¬ 
erty  in  Boston,  the  terminal  property  at  Providence,  and 
that  of  the  Newport  and  Wickford  Railroad  and  Steam¬ 
boat  Company.  The  various  mergers  and  purchases  were 
effected  as  shown  in  the  above  schedule. 

The  carrier  acquired  certain  rights  and  properties  of  The 
Consolidated  Railway  Company,  The  Torrington  and  Win¬ 
chester  Street  Railway  Company,  The  Meriden,  Southamp¬ 
ton  and  Compounce  Tramway  Company,  The  Village  Water 
Company  pf  Suffield,  The  Stafford  Springs  Street  Railway 
Company,  and  the  Farmington  Street  Railway  Company, 
which  owned,  leased,  and  operated  urban  and  interurban 
electric  railways,  gas  and  electric  lighting  plants,  water 
and  power  plants,  and  steamships  and  wharf  property  used 
in  the  operation  thereof.  The  physical  properties  of  these 
six  companies  have  been  sold,  but  the  carrier  is  liable  for 
various  mortgages  and  other  debts  assumed,  and  may  have 
some  franchise  or  other  rights  originally  enjoyed  by  these 
companies  or  their  predecessors,  but  not  conveyed  with  the 
physical  property  when  sold  by  the  carrier.  For  these 
reasons  they  are  included  in  the  corporate  succession. 

development  of  Fixed  Physical  Property. 

The  following  tabulation  shows  for  mileage  owned  by  the 
carrier  on  date  of  valuation,  the  termini,  the  company  by 
whom  constructed,  and  the  date  put  into  operation.  The 
properties  of  the  Hartford  and  New  Haven  Railroad  Com¬ 
pany  and  the  New  York  and  New  Haven  Railroad  Company 
were  acquired  in  the  consolidation  forming  the  carrier; 
the  remaining  properties  were  acquired  by  merger  or 
purchase. 
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Mileage. 

Hartford  and  New  Haven  Railroad  Company,  Sept.  30,  1872: 


Constructed  by  that  company,  New  Haven  to  Hartford, 

Conn.,  1839 .  36;  50 

Constructdd  by  Hartford  and  Springfield  Railroad  Cor¬ 
poration,  Hartford,  Conn.,  to  Springfield,  Mass.,  1844.  26  j  00 
Constructed  by  the  Branch  Company,  Hartford,  Conn., 


Constructed  by  the  Middletown  Railroad  Company,  Ber¬ 
lin  to  Middletown,  Conn.,  1850 .  9100 

Constructed  by  Middletown  Extension  Railroad  Com¬ 
pany,  Middletown,  Conn.,  to  Connecticut  River,  I860  1100 

Constructed  by  New  Britain  and  Middletown  Railroad 

Company,  Berlin  to  New  Britain,  Conn.,  1865 .  3!  00 

Constructed  by  Windsor  Locks  and  Sufficld  Railroad 
Company,  Windsor  Locks  to  Suffield,  Conn.,  1870 _  4;  45 


New  York  and  New  Haven  Railroad  Company,  Sept.  30,  1872,  Con¬ 
structed  by  that  company,  New  Haven,  Conn.,  to  Woodlawn  Junc¬ 
tion,  N.  Y.,  184S . j . . . 

The  Stamford  and  New  Canaan  Railroad  Company,  Oct.  1, 1890,  con¬ 
structed  by  New  Canaan  Railroad  Company,  Stamford  to  New 
Canaan,  Conn.,  1868 . J . . . 


The  Hartford  and  Connecticut  Valley  Railroad  Company,  Dec.  21, 
1S92,  constructed  by  Connecticut  Valley  Railroad  Company,  Hart¬ 
ford  to  Fenwick,  Conn.,  1872 . j . . . 

New  York,  Providence  and  Boston  Railroad  Companv,  Feb. 

3,  1S93: 

Constructed  by  that  company —  Mileage. 

Providence,  R.  I.,  to  Stonington,  Conn.,  1S57  .  49  1 1 

Auburn  to  Providence,  R.  I.,  1848 .  3;  58 

Oakland  Beach  to  Buttonwoods,  R.  I.,  18S1 .  1 J63 


Constructed  by  the  New  Haven,  New  London  and  Ston¬ 


ington  Railroad  Company — 

Stonington  to  Groton,  Conn.,  185S .  13; 00 

Ferry,  Groton  to  New  London,  Conn.,  1858 . ;. . 

Constructed  by  Warwick  Railroad  Company,  Auburn  to 

Oakland  Beach,  R.  I.,  1S75 .  8.150 

Constructed  by  Pontiac  Branch  Railroad  Company,  Au¬ 
burn  to  Pontiac,  R.  I.,  1883 .  4 .; 75 


The  contractors  to  Rebuild  and  Support  Union  Wharf  and  Pier  in  New 
Haven,  Oct.  18,  1895,  wharf  rebuilt . ;. . . 

The  Union  Wharf  Company  in  New  Haven,  Oct.  18,  1895,  Con¬ 
structed  by  that  company  (and  incorporators),  Union  Wharf  at 
New  Haven,  Conn . . . j . . . 

The  Company  for  Erecting  and  Supporting  a  Toll  Bridge  from  New 
Haven  to  East  Haven,  Conn.,  constructed  by  that  company,  Tom¬ 
linson  bridge  and  land  (bridge  sold  in  1S86  to  city  of  New  Haven, 
Conn.) . j. . . 

Shore  Line  Railway,  Mar.  IS,  1897,  constructed  by  New  Haven  hnd 
New  London  Railroad  Company,  New  Haven  to  New  London, 


Conn.,  1852 . j. . . 

Housatonic  Railroad  Company  on  Mar.  29,  1898,  constructed 
by —  | 

Housatonic  Railroad  Company —  Mileage. 

Bridgeport  to  New  Milford,  Conn.,  1840 .  35:00 

New  Milford  to  Massachusetts  State  line,  1842.  . . .  38.90 

Botsford  to  Huntington,  Conn.,  1888  .  9.;79 

New  York,  Housatonic  and  Northern  Railroad  Company, 
Brookfield  to  Danbury,  Conn.,  1868 .  5J36 


80.82 

62.00 

8.30 

45.00 


80.54 


50.00 

89.05 


172 


N.  Y.,  N.  H.  &  HARTFORD  R.  B.  ET  AL.  VS. 


Mileage. 

Shepaug,  Litchfield  and  Northern  Railroad  Company  on  July 
9, 1898;  constructed  by  Shepaug  Valley  Railroad  Company, 


Hawleyville  to  Litchfield,  Conn .  32.00 

The  Danbury  and  Norwalk  Railroad  Company  on  Oct.  26 
1905,  constructed  by  that  company; 

Danbury  to  South  Norwalk,  Conn.,  1852 .  23.80 

South  Norwalk  to  Wilson's  Point,  Conn.,  1882 .  2.65 

Branchville  to  Ridgefield,  Conn.,  1870 .  3.97 

Hawleyville  to  Bethel,  Conn.,  1872 .  6.00 

Providence  and  Springfield  Railroad  Company  on  Oct.  30, 

1905,  constructed  by  that  company: 

Providence  to  Pascoag,  R.  I.,  1873 .  23.00 

Pascoag  to  Douglas  Junction,  R.  I.,  1893  .  7.00 

-  30.00 
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Woonsocket  and  Pascoag  Railroad  Company  on  Nov.  3,  1905,  con¬ 
structed  by  that  company,  Woonsocket  to  Harrisville,  R.  I.,  1891 
New  Haven  and  Derby  Railroad  Company  on  Nov.  3,  1905, 


constructed  by  that  company:  Mileage. 

New  Haven  to  Ansonia,  Conn.,  1871 .  13.00 

Derby  Junction  to  Huntington,  Conn.,  1888 .  3.97 


The  Middletown,  Meriden  ad  Waterbury  Railroad  Company 
on  Nov.  3,  1905,  constructed  by — 

The  Meriden  and  Waterbury  Railroad  Company,  Meriden 

to  Waterbury,  Conn.,  188S. .  17.57 

The  Meriden  and  Cromwell  Railroad  Company — 

Meriden  to  Westfield,  Conn.,  1885  .  4.50 

Westfield  to  Cromwell,  Conn.,  1885  (6  miles  later 
abandoned) . 


The  Rockville  Railroad  Company  on  Nov.  6,  1905,  constructed  by 

that  company,  Vernon  to  Rockville,  Conn.,  1863 . 

Rhode  Island  and  Massachusetts  Railroad  Company  (of  R.  I.)  on 
Nov.  3,  1905,  constructed  by  that  company,  Valley  Falls,  R.  I.,  to 


Massachusetts  State  line . . . 

^Chester  Railroad  Company,  Dec.  16,  1905,  constructed  by  that 

company,  Colchester  to  Turners ville,  Conn.,  1877. . . . 

he  Naugatuck  Railroad  Company,  Jan.  31,  1906: 

Constructed  by —  Mileage  • 

The  Naugatuck  Railroad  Company,  Devon  to  Win¬ 
stead,  Conn.,  1849 .  56.55 

The  Watertown  and  Waterbury  Railroad  Company, 
Watertown  to  Waterbury,  Conn.,  1870 .  4.44 


The  Providence  Terminal  Company,  Dec.  29,  1906,  constructed  by 

that  company,  tunnel  and  bridge  at  Providence,  R.  I.,  1904 . 

Boston  and  New  York  Air  Line  Railroad  Company,  Jan.  30,  1907, 
constructed  by  New  Haven,  Middletown  and  Willimantic  Railroad 

Company,  New  Haven  to  Willimantic,  Conn.,  1873 . 

Pawtuxet  Valley  Railroad  Company,  Feb.  5, 1907,  constructed 


bv  that  company:  Mileage 

"Hope  to  River  Point,  R.  I.,  1874 .  3.20 

River  Point  to  Pontiac,  R.  I.,  1880  .  2.60 

l  - 


The  Manufacturers’  Railroad  Company,  Apr.  30,  1907: 
Constructed  by — 

The  Manufacturers’  Railroad  Company — 


Freight  tracks  in  New  Haven,  Conn.,  1905 .  0.50 

Freight  extension,  New  Haven,  Conn.,  1902 . 136 

The  Manufacturers’  Street  Railway  Company,  freight 

tracks  in  New  Haven,  Conn.,  1896 .  1 . 364 


9.50 


16.97 


22.07 

4.43 

8.90 

3.50 


60.99 

1.14 

50.00 


5.80 


2.00 
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The  New  England  Railroad  Company,  Apr.  1,  1908: 

Constructed  by —  Mileage. 

The  New  England  Railroad  Company,  West  Rox- 

bury  to  Needham,  Mass.,  1906 .  4.63 

The  New  York  and  New  England  Railroad  Com¬ 


pany— 

Elwood  to  near  Dedham,  Mass.,  1882 . 

St.  James  Avenue  to  Sumner  Street,  Springfield, 
Mass,  (purchased  from  Boston  and  Albany 

Railroad  Company) . 

Dedham  Junction  to  Dedham,  Mass . 

Dorance  Street  at  Providence,  R.  I . 

Freight  branch  at  Hartford,  Conn . 

The  Hartford,  Providence  and  Fishkill  Railroad 
Company — 

Willimantic  to  Hartford,  Conn.,  1849 . 

Hartford  to  Bristol,  Conn.,  1850 . 

Providence,  R.  I.,  to  Willimantic,  Conn.,  1S54. 

Bristol  to  Waterbury,  Conn.,  1855 . 

Boston,  Hartford  and  Erie  Railroad  Company,  com¬ 
pleted  by  The  New  York  and  New  England  Rail¬ 
road  Company — 

Waterbury,  Conn.,  to  New  York  line,  18S2 _ 

Fishkill,  N.  Y.,  to  Connecticut  line,  1882 . 

Boston,  Hartford  and  Erie  Railroad  Company,  Me- 

chanicsville  to  Willimantic,  Conn.,  1872 . 

Southern  Midland  Railroad  Company,  completed  by 
Boston,  Hartford  and  Erie  Railroad  Company, 
East  Thompson,  Conn.,  to  Southbridge,  Mass., 

1867 . 

Boston  and  New  York  Central  Railroad  Company, 

Boston  to  South  Dedham,  Mass.,  1855 . 

Southbridge  and  Blackstone  Railroad  Company, 
completed  by  Boston  and  New  York  Central 
Railroad  Company,  Blackstone,  Mass.,  to  Me- 

chanicsville,  Conn . 

Norfolk  County  Railroad  Company,  Dedham  to 

Blackstone,  Mass.,  1849 . 

Boston,  Hartford  and  Erie  Ferry  Railroad  Company, 

ferry  and  land . 

Medway  Branch  Railroad  Company,  Medway  to 
North  Wrentham,  Mass.,  1852  (3  miles  later 

abandoned) . 

The  New  York  and  Boston  Railroad  Company, 

Needham,  Mass.,  to  Woonsocket,  R.  I.,  1863 _ 

Charles  River  Branch  Railroaxi  Company — 

Cook  Street  to  Nee  dham,  Mass.,  1853 . 

Brookline  to  Cook  Street,  Mass.,  1853  (5.30 
miles  later  sold  by  The  New  York  and  New 

England  Railroad  Company) . 

Springfield  and  New  London  Railroad  Company, 
Springfield,  Mass.,  to  Connecticut  State  Line,  1876 

Melrose  to  Rockville,  Conn.,  1876 . 

East  Hartford,  Conn.,  to  Massachusetts  State 
line,  1876 . 


1.08 


2.00 

1.53 

.62 

.67 


31.50 
18.00 

55.50 
14.  $0 


36.47 

39.78 

26.23 


17.60 

I 

12.50 


23.20 

25.75 


24.77 

3.10 


7.50 

7.30 


20.24 


Newport  and  Wickford  Railroad  and  Steamboat  Company, 
Nov.  1,  1909,  constructed  by  that  company: 

Wickford  Junction  to  Wickford  Landing,  R.  I.,  1871 ...  3. 

Steamboat . 


377.37 


3.30 
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Mileage. 

New  Haven  and  Northampton  Company  (of  1862),  Oct.  26, 

1910: 

Constructed  by — 

Newport  and  Northampton  Company  (of  1862) — 

Northampton  to  Williamsburg,  Mass.,  1868.  . .  S.00 

Collinsville  to  New  Hartford,  Conn.,  1S76 .  6.15 

Northampton  to  Shelburn  Junction,  Mass.,  1881  17 . 69 
South  Deerfield  to  Turner’s  Falls,  Mass.,  1881 . .  9.20 

New  Haven  and  Northampton  Company  (of  1836) — 

New  Haven  to  Granby,  Conn.,  1S50 .  46.50 

Farmington  to  Collinsville,  Conn.,  1850 .  8.00 

Simsbury  to  Tariffville,  Conn.,  1850  (1  mile 

later  abandoned) . 

President,  directors  and  company  of  the  Farmington 

Canal,  canal  property,  1835 . . 

Hampshire  and  Hampden  Canal  Company,  canal 

property,  1S35 . . . 

Hampshire  and  Hampden  Railroad  Corporation, 

Northampton,  Mass.,  to  Connecticut  State  line, 

1856 .  25.28 

Farmington  Valley  Railroad  Company,  Granby, 

Conn.,  to  Massachusetts  State  line,  1855. . . .  4.50 

-  126.32 

Rhode  Island  and  Massachusetts  Railroad  Company  (of 
Mass.),  Oct.  26,  1910,  constructed  by  that  company, 

Franklin,  Mass.,  to  Rhode  Island  State  line,  1877 .  5.00 

Berkshire  Railroad  Company  (1905),  Oct.  28,  1910: 

Constructed  by — 

West  Stockbridge  Railroad  Corporation,  West  Stock- 

bridge,  Mass.,  to  New  York  State  line,  1844 .  2.75 

Berkshire  Railroad  Company  (1837),  West  Stock- 
bridge,  Mass.,  to  Connecticut  State  line,  1842.  .  .  21.14 
Stockbridge  and  Pittsfield  Railroad  Company,  Pitts¬ 
field  to  Vandeusenville,  Mass.,  1849 .  22.70 

-  46.50 

Milford,  Franklin  and  Providence  Railroad  Company,  Dec. 

19,  1910,  constructed  by  that  company,  Franklin  to  Bell¬ 
ingham,  Mass.,  1883 . 4.60 

Milford  and  Woonsocket  Railroad  Company,  Dec.  19,  1910: 

Constructed  by — 

Milford  and  Woonsocket  Railroad  Company,  Mil¬ 
ford  to  Bellingham  Junction,  Mass.,  186S .  3.88 

155  Hopkinton  Railroad  Company,  Hopkinton  Branch 
Railroad  Company,  Hopkinton  and  Milford  Rail¬ 
road  Company,  Milford  to  Ashland,  Mass.,  1872 . .  11.60 

-  15.48 

Total  recorded  road  mileage  acquired .  1 , 278 . 35 


Total  recorded  road  mileage  acquired .  1 , 278 . 35 

Deduct  for  remeasurements  and  reclassifications  26 . 655 


Total  owned  mileage .  1,251. 695 

Leased  to  the  Boston  and  Maine  Railroad: 

Main  track  at  Northampton,  Mass . .  0.176 

Trackage  agreement  to  the  Central  New  England  Railway 
Company  (sole  use  on  date  of  valuation): 

Danbury,  Conn.,  to  Hopewell,  N.  Y.,  and  Wicopee  Junc¬ 
tion  to  Beacon,  N.  Y .  34.9S4 


Total  owned  but  not  used .  35.160 


Total  owned  and  used . .  1 , 216 . 535 


INTERSTATE  COMMERCE  COMMISSION. 


I 


175 


The  road  mileage  given  in  the  foregoing  table  are  taken 
from  the  records  of  the  constructing  companies.  The  New 
York  and  New  England  Railroad  Company  reduced  its 
recorded  road  mileage  7.85  miles.  The  New  England  Rail¬ 
road  Company  also  reduced  its  recorded  road  mileage.  Cer¬ 
tain  of  the  mileage  acquired  was  reclassified  as  terminal 
property  or  yard  tracks  and  sidings. 

i 

History  of  Corporate  Financing,  j 

Syndicating,  banking ,  and  other  financial  arrangements . 
— The  principal  financial  transactions  of  the  earner  were 
through  a  group  of  bankers  composed  of  J.  P.  Morgan  & 
Company,  Kuhn,  Loeb  &  Company,  Kidder,  Ifeabody  & 
Company,  and  Lee  Higginson  &  Company.  Short-term 
notes  have  been  placed  with  numerous  other  baiiks  located 
principally  within  the  territory  served  by  the  road. 

The  purchase  of  the  capital  stock  of  the  New  York,  On¬ 
tario,  and  Western  Railroad  Company  was  made  through 
Kuhn,  Loeb  &  Company,  but  the  money,  about  $14,000,000, 
was  borrowed  on  six  months  3%  per  cent  notes  Jrom  Wil¬ 
liam  Rockefeller.  Kuhn,  Loeb  &  Company  placed  the  so- 
called  European  loan  in  1907,  amounting  to  $$7,985,000. 
This  was  the  most  heavily  discounted  of  all  of  the  carrier’s 
loans,  being  sold  at  90.905.  A  commission  of  1%  per  cent 
was  allowed  the  bankers  in  addition  to  the  discount,  and 
other  expenses  were  paid.  The  net  return  to  the  carrier 
was  88.929  per  cent  of  par. 

From  1872,  when  the  carrier  was  formed,  until  1883,  there 
was  no  issue  of  funded  debt,  except  $40,000  of  2-^ear  notes 
in  1873.  The  debts  of  the  constituent  companies  assumed 
in  1872  were  paid  off  by  1875  and  from  that  time  to  1883 
the  carrier  was  free  from  debt.  In  1883,  20-year,  4  per 
cent  bonds  were  authorized  to  the  amount  of  $5,000,000 
but  only  $2,000,000  were  issued.  The  year  1893  rqarked  the 
beginning  of  the  carrier ’s  extensive  borrowing,  which  con¬ 
tinued  until  1913.  | 

The  financial  affairs  of  the  carrier  and  its  affiliated  com¬ 
panies  for  the  period  July  1,  1903,  to  June  30,  1913,  have 
been  dealt  with  fully  in  the  reports  of  this  commission,  The 
N ew  England  Investigation,  27  I.  C.  C.  560,  and  In  re  Finan¬ 
cial  Transactions  of  the  New  York,  New  Haven  and 
156  Hartford  Railroad  Company,  31  I.  C.  C.  32.  Cer¬ 
tain  information  on  the  Boston  and  Maine  Railroad, 
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the  Boston  Railroad  Holding  Company,  and  the  New  York, 
Ontario  and  Western  Railway  Company,  is  given  under 
these  captions  in  the  chapter  on  investments  in  other  com¬ 
panies.  The  outline  of  the  trolley-line  financing  is  given  here¬ 
with.  Certain  information  on  the  New  York,  Westchester 
and  Boston  Railroad  Company,  Millbrook  Company,  and 
New  England  Navigation  Company  financing,  together  with 
the  status  under  decree  of  United  States  Court  will  be 
found  in  the  chapter  on  investments  in  other  companies. 

The  only  borrowing  between  the  last-named  year  and 
the  date  of  valuation  has  been  on  short-term  notes,  prin¬ 
cipally  1-vear  5  per  cent  notes  issued  under  a  collateral- 
trust  agreement,  to  meet  maturing  obligations,  and  on 
equipment -trust  certificates  at  5  and  6  per  cent  to  purchase 
equipment. 

Collateral-trust  notes  were  eventually  issued  in  certain 
financing  originally  attempted  through  convertible  deben¬ 
tures.  In  October,  1913,  the  carrier  proposed  to  issue  con¬ 
vertible  6  per  cent  20-year  debentures  to  the  amount  of 
$67,552,000  to  take  up  $40,000,000  of  notes  falling  due  on 
December  1,  1913,  and  $5,000,000  of  funded  debt  maturing 
February  1,  1914,  and  for  additional  equipment.  These 
were  offered  to  the  stockholders  under  defined  rights  of 
subscription.  The  carrier  accepted  a  proposition  made  by 
J.  P.  Morgan  &  Company  to  underwrite  this  issue.  The 
bankers  agreed  to  take  all  debentures  not  taken  under  the 
subscription  rights,  and  were  to  receive  as  compensation 
21/2  per  cent  of  the  principal  amount  ($67,552,000)  to  be 
issued.  The  proposed  issue  was  approved  by  the  Public 
Service  Commission  of  Massachusetts,  but  the  Supreme 
Judicial  Court  of  that  State  annulled  the  commission’s 
order,  holding  that  a  railroad  corporation  had  no  authority 
under  the  laws  of  Massachusetts  to  issue  evidences  of  debt 
convertible  into  capital  stock.  The  amounts  received  on 
subscriptions,  about  $4,000,000  were  returned  to  the  sub¬ 
scribers.  The  carrier  then  borrowed  $20,000,000  on  its  1- 
year  5  per  cent  notes  and  $10,000,000  on  the  1-year  5  per 
cent  notes  of  the  Harlem  River  and  Port  Chester  guaran¬ 
teed  by  the  carrier.  These  notes  were  secured  by  collateral 
and  were  taken  by  J.  P.  Morgan  &  Company,  First  National 
Bank  of  New  York,  National  City  Bank  of  New  York,  Kid¬ 
der,  Peabody  &  Company,  and  Lee  Higginson  &  Company, 
the  price  being  97.68.  Upon  these  notes  falling  due  May  1, 
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1915,  they  were  taken  up  in  part  with  the  proceeds  of  1-year 
5  per  cent  collateral  notes  for  $27,000,000.  j  The  same 
group  of  bankers  took  these  notes  at  97.75,  agreeing  to  offer 
them  to  the  public  at  99.25.  The  profit  of  IV2  per  cent  was 
to  be  divided  0.5  per  cent  to  the  bankers  and  1  per  cent  to 
an  underwriting  syndicate.  Any  amount  realized  in  ex¬ 
cess  of  99.25  was  to  be  divided  equally  between  the  bankers 
and  the  carrier,  but  it  does  not  appear  that  the  carrier  re¬ 
ceived  anything  in  excess  of  the  agreed  price  of  97.75. 

Equipment-trust  agreements  were  made  subsequent  to 
March,  1914,  for  the  purchase  of  all-steel  passenger  equip¬ 
ment,  two  of  which  called  series  A  and  series  AA,  were  put 
out  prior  to  the  date  of  valuation.  These  agreements  are 
so  framed  that  the  payments  made  by  the  carrier,  appli¬ 
cable  alike  to  principal  and  to  interest,  are  called  rental  and 
the  certificates  issued  are  certificates  of  the  trustee  that 
the  holder  is  entitled  to  share  in  the  trust.  According  to 
the  agreements  the  trustee  agrees  to  purchase  from  the 
vendor,  the  New  England  Car  Company,  the  equipment 
described  and  to  pay  for  it  in  part  by  delivering  to  the  New 
England  Car  Company  the  carrier’s  initial  payment,  which 
is  called  advance  rental,  and  in  part  by  the  delivery  of  the 
certificates.  The  carrier  agrees  with  the  trustee  to  lease 
the  equipment  upon  terms  described;  the  payments  of 
rental,  when  all  are  made,  but  not  before,  to  be:  considered 
purchase  money  and  the  equipment  then  to  become  the 
property  of  the  carrier.  By  a  separate  agreement  between 
the  carrier  and  the  New  England  Car  Company,  the 
157  former  agrees  to  hold  the  latter  free  from  loss  and 
to  pay  all  expenses  of  the  trust.  These ;  certificates 
have  been  sold  at  98  and  the  carrier  has  charged  its  profit 
and  loss  account  with  the  discount.  The  carrier  did  not, 
on  date  of  valuation,  include  in  its  accounts  any  liability 
for  the  deferred  payments  under  these  trusts,  maintaining 
that  the  liability  was  not  its  liability  and  that  the  payments 
were,  in  good  faith,  the  payment  of  rents.  The  two  trust 
agreements  made  prior  to  date  of  valuation  dovered  273 
units,  of  which  200  were  built  by  the  Osgood  Bradley  Car 
Company,  presumably  under  a  contract  of  Nqvember  15, 
1912,  by  which  the  carrier  contracted  with  the  Osgood 
Bradley  Car  Company  to  purchase  each  year  fop  five  years 
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100  all-steel  passenger-train  cars.  The  carrier,  the  New 
England  Car  Company,  and  the  Osgood  Bradley  Car  Com¬ 
pany  have  entered  into  an  agreement  which,  in  effect,  gives 
the  New  England  Car  Company  the  right  to  buy  the  cars 
contracted  to  be  furnished  to  the  carrier  by  the  Osgood 
Bradley  Car  Company.  The  New  England  Car  Company 
was  incorporated  shortly  before  the  first  trust  agreement 
was  made  and  has  had  no  other  business  than  that  con¬ 
nected  with  these  trusts.  Its  books  are  kept  in  the  office  of 
the  vice  president  and  comptroller  of  the  carrier  by  one  of 
his  subordinates  who,  at  the  date  of  valuation,  was  its 
treasurer,  and  the  assistant  general  counsel  for  the  carrier 
is  its  president.  On  date  of  valuation  no  charge  had  been 
made  to  the  investment  account  for  the  cost  of  this  equip¬ 
ment. 

Financing  of  trolley  lines. — The  term  “ trolley  lines’ ’  is 
herein  used  to  include  urban  and  interurban  electric  rail¬ 
ways.  The  financing  of  these  trolley  lines  is  involved  with 
that  of  certain  public  utilities,  water  transportation,  and 
other  interests. 

On  date  of  valuation  the  carrier  controlled,  directly  or  in¬ 
directly,  by  ownership  of  capital  stock,  the  following  com¬ 
panies  owning  and  operating  trolley  lines  and  other  public 
utility  properties,  in  the  States  of  Connecticut,  Massachu¬ 
setts,  New  York,  Rhode  Island,  and  Vermont.  It  also 
holds  other  securities  and  notes  of  those  companies  and  has 
made  advances  in  open  accounts  to  some  of  them.  The 
amount  shown  after  each  name  below  is  the  total  book  in¬ 
vestment  of  the  carrier  or  its  subsidiary. 


Barkshire  Street  Railway  Company . .  S9 , 936 ,156.03 

Housatonic  Power  Company .  1 , 240 , 000 . 00 

The  Rhode  Island  Company .  27 , 582 , 337 . 41 

The  Vermont  Company . .  1,417,664.31 

W aterbury  Gas  Light  Company .  1,174, 027 . 86 

The  Westchester  Street  Railroad  Company .  1,216, 426 . 83 


Total .  42,566,612.44 


The  carrier  owns  all  of  the  issued  capital  stock  of  the 
New  England  Navigation  Company,  aggregating  $49,405,- 
500,  which  holds  the  following : 
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The  Connecticut  Company  (includes  $32,000  of  underlying 

liens) .  $40 , 032 , 000 . 00 

New  England  Investment  and  Security  Company  (controlling 

trolley  lines  in  central  Massachusetts) .  |13 , 631 , 750 . 00 

Providence  &  Danielson  Railway  Company .  I  616 , 4S3 . 03 

Sea  View  Railroad  Company .  649 , 896 . 34 

Shore  Line  Electric  Railroad  Company  of  New  York  (not 

operated) .  !  117,000.00 

Housatonic  Power  Company .  j  2,985,978.45 

Total .  158,033,107.82 


158  The  Housatonic  Power  Company,  controlled  by 
the  New  England  Navigation  Company;  holds  the 
following : 

Waterbury  Gas  Company . i.  $851,458.12 

Watertown  Gas  Company . 1 .  50 , 000 . 00 

Westport  Water  Company . j .  92 , 500 . 00 

Total . j.  993,958.12 

j 

The  total  of  the  holdings  of  the  carrier  and  the  New  Eng¬ 
land  Navigation  Company  is  $100,599,720.26.!  This  in¬ 
cludes -the  investment  in  the  Housatonic  Powetf  Company, 
which,  in  turn,  has  investments  in  other  companies  as 
shown,  of  $993', 958.12. 

The  carrier’s  interests  in  trolley  lines,  held  I  directly  or 
indirectly,  may  be  divided  into  five  groups ;  the  trolleys  in 
Connecticut,  in  Rhode  Island,  in  Westchester  County,  New 
York;  in  central  Massachusetts,  and  in  western!  Massachu¬ 
setts.  The  last  group  has  lines  extending  into  New  York 
and  Vermont.  The  carrier  holds  directly  the  lines  in 
Rhode  Island,  in  Westchester  County,  New  York,  and  in 
western  Massachusetts;  the  other  two  groups  are  held  by 
the  New  England  Navigation  Company,  and  all  of  the 
stock  of  the  latter  is  owned  by  the  carrier. 

The  first  investment  in  this  class  of  property  was  made 
by  the  carrier  in  the  year  ended  June  30,  1895,  when  it 
bought  control  of  the  Stamford  Street  Railway  Company. 
This  first  investment  of  about  $75,000  was  followed  in  the 
next  fiscal  year  by  one  of  about  $350,000,  which  secured 
control  of  the  Meriden  Electric  Railroad  Company.  No 
further  investments  of  this  character  were  madej  until  in  the 
year  ended  June  30,  1903.  In  that  year  the  carrier  got 

control  of  The  Worcester  and  Connecticut  Eastern  Rail- 

! 

way  Company  and  some  related  properties  in  course  of 
building,  through  contracts  with  The  Sanderson  and  Por¬ 
ter  Company,  which  was  engaged  in  constructing  the  lines 
acquired. 
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The  acquisition  of  the  Rhode  Island  trolleys  and  of  those 
in  central  Massachusetts  is  described  in  the  reports  of  this 
commission  in  New  England  Investigation ,  supra ,  560,  and 
In  re  Financial  Transactions  of  the  New  York,  New  Haven 
and  Hartford  Railroad  Company,  supra. 

The  acquisition  of  the  Worcester  and  Connecticut  East¬ 
ern  Railway  Company  marked  the  beginning  of  that  system 
which  is  usually  called  the  “Connecticut  trolleys.’ ’  This 
company  was  originally  incorporated  as  The  Thompson 
Tramway  Company  by  special  act  of  the  Legislature  of 
Connecticut  in  1901.  The  name  was  changed  in  1902  to 
Worcester  and  Connecticut  Eastern  Railway  Company. 
In  1904  the  name  was  changed  to  The  Consolidated  Rail¬ 
way  Company  and  the  powers  enlarged. 

The  Consolidated  Railway  Company  acquired  by  pur¬ 
chase  from  the  New  England  Navigation  Company  steam¬ 
ships  and  wharf  property  used  in  the  operation  thereof.  It 
also  acquired  the  rights,  franchises,  and  property  of  other 
companies,  named  below,  which  owned,  leased,  and  oper¬ 
ated  urban  and  interurban  electric  railways,  gas  and  elec¬ 
tric  lighting  plants,  and  water  and  power  plants.  The 
total  mileage  of  electric  railways  operated  by  The  Con¬ 
solidated  Railway  Company  was  about  361.  The  names 
indented  are  the  names  of  companies  absorbed  by  the  com¬ 
panies  which  were  absorbed  by  The  Consolidated  Railway 
Company  and  the  dates  shown  are  the  dates  upon  which 
each  was  acquired  by  its  successor. 
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The  People’s  Tramway  Company . Sept.  29,  1902 

The  Putnam  and  Thompson  Street  Railway  Company . Oct.  10,  1899 

The  Danielson  and  Norwich  Street  Railway  Company . Sept.  29,  1902 

The  Winchester  Avenue  Railroad  Company . Mar.  20,  1904 

New  Haven  and  West  Haven  Horse  Railroad  Company .  1892 

The  Fair  Haven  and  Westville  Railroad  Company . . May  23,  1904 

New  Haven  Street  Railway  Company .  1898 

State  Street  Horse  Railroad  Company .  1893 

New  Haven  and  Morris  Cove  Railroad  Company .  1893 

Edgewood  Horse  Railroad  Company .  1894 

Lake  Saltonstall  Railroad  Company .  1894 

New  Haven  and  East  Haven  River  Railway  Company .  1898 

New  Haven  and  Centreville  Street  Railway  Company .  1898 

New  Haven  and  Centreville  Horse  Railroad  Company .  1893 

The  Wallingford  Tramway  Company . May  14,  1904 

Meriden  Electric  Railroad  Company . June  29,  1904 

Meriden  Horse  Railroad  Company .  1895 

The  Norwich  Street  Railway  Company . Sept.  29,  1904 

The  Norwich  Horse  Railroad  Company .  1875 

The  Montville  Street  Railway  Company . . Sept.  27,  1904 

New  London  Street  Railway  Company . Oct.  22,  1904 

The  Middletown  Street  Railway  Company . Nov.  28,  1904 


! 
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The  Portland  Street  Railway . I.  1898 

The  Hartford  Street  Railway  Company . j.Sept.  19,  1905 

The  Newington  Tramway  Company . ; .  1897 

The  East  Hartford  and  Glastonbury  Street  Railway  Company.  .I.Sept.  19,  1905 

The  Greenwich  Tramway  Company . j.Sept.  19,  1905 

The  Branford  Lighting  and  Water  Company . j.Sept.  19,  1905 

Stamford  Street  Railway  Company . I.Sept.  19,  1905 

The  Suffield  Street  Railway  Company . j.Sept.  19,  1905 

Willimantic  Traction  Company . j.Dec.  6,  1905 

The  Hartford  and  Middletown  Street  Railway  Company . .Jan.  15,  1906 

The  Hartford,  Manchester  and  Rockville  Tramway  Company. .  j.Mar.  23,  1906 

The  Waterbury  and  Pomerang  Valley  Railroad  Company . j.  Apr.  22,  1907 

The  Woodbury  and  Seymour  Street  Railway  Company . j.  1906 

The  Woodbury  and  Waterbury  Street  Railway  Company. ...  1906 


The  plan  generally  followed  was  to  acquire  all  or  nearly 
all  of  the  capital  stock  and  then  purchase  the  physical  prop¬ 
erty,  assume  the  debts,  take  the  current  assets,  and  dis¬ 
tribute  the  proceeds  in  liquidation  to  the  holders  of  the  stock. 

The  Consolidated  Railway  Company  held,  and  brought  to 
the  carrier,  under  lease,  the  property  of  the  following  com¬ 
panies  : 


South  Manchester  Light,  Power  and  Tramway  Company . j.Mar.  23,  1904 

(Lease  for  25  years  from  May  15,  1895,  acquired  with  the  j 
property  of  The  Hartford,  Manchester  and  Rockville 
Tramway  Company.) 

The  West  Shore  Railway  Company . L  Mar.  20,  1904 

(Lease  for  99  years  from  Dec.  15,  1895,  acquired  with  the 
property  of  The  Winchester  Avenue  Railroad  Company.) 

Connecticut  Railway  and  Lighting  Company . j.Aug.  1,  1906 

(Leased  Dec.  19,  1906,  for  999  years  from  Aug.  1,  1906.) 


160  The  Connecticut  Railway  and  Lighting  Company 
had  acquired  prior  to  the  date  of  this  lease,  and  at 
that  date  held,  the  franchises  originally  granted!  to  and  the 
property  developed  by,  the  following  corporation-  of  Con¬ 
necticut  : 

Bridgeport  and  West  Stratford  Horse  Railroad  Company. 

Bridgeport  Horse  Railroad  Company. 

Bridgeport  Railway  Company. 

Bridgeport  Traction  Company. 

Birmingham  and  Ansonia  Horse  Railway  Company. 

Central  Railway  and  Lighting  Company. 

Cheshire  Street  Railway  Company. 

Connecticut  Electric  Company. 

Connecticut  Lighting  and  Power  Company,  j 

Derby  and  Ansonia  Street  Railway  Company. 

Derby  Horse  Railway  Company. 

Derby  Street  Railway  Company. 

East  End  Railway  Company. 

Gas  Supply  Company. 
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Greenwich  Gas  and  Electric  Lighting  Company. 

Milford  Street  Railway  Company. 

Naugatuck  Electric  Light  Company. 

Naugatuck  Valley  Electric  Railway  Company. 

New  Britain  and  Schuyler  Electric  Light  Company. 

New  Britain  Electric  Light  Company. 

Norwalk  and  South  Norwalk  Electric  Light  Company. 

Norwalk,  Bridgeport  and  Bethel  Traction  Company. 

Norwalk  Gas  Light  Company. 

Norwalk  Tramway  Company. 

Plainsville  Electric  Light  and  Power  Company. 

Shelton  Street  Railway  Company. 

Southington  and  Plantsville  Tramway  Company. 

Thomaston  and  Watertown  Electric  Railway  Company. 

Thomaston  Tramway  Company. 

Upon  acquisition  of  the  property  of  The  Consolidated 
Railway  Company  the  carrier  delivered  it  to  other  com¬ 
panies  for  operation,  as  agents  for  the  carrier.  The  steam¬ 
ships  and  related  property  were  delivered  to  The  New  Eng¬ 
land  Steamship  Company,  the  trolley  lines  to  The  Connecti¬ 
cut  Company,  and  the  lighting,  water,  and  power  plants  to 
the  Housatonic  Power  Company.  In  September,  1907,  the 
property  operated  by  The  New  England  Steamship  Com¬ 
pany  was  sold  to  it  and  at  February  28,  1910,  the  other 
owned  properties  were  sold,  and  the  leased  properties  sub¬ 
let,  to  the  operating  companies. 

From  the  property  acquired,  three  short  pieces  of  electric 
railway  were  retained  by  the  carrier ;  a  part  of  The  Green¬ 
wich  Tramway  Company  extending  from  the  Mianus  River 
in  Connecticut  to  the  New  York  State  line,  about  5.6  miles; 
a  part  of  The  Suffield  Street  Railway  Company  extending 
from  a  point  just  south  of  Suffield,  Conn.,  to  the  Massachu¬ 
setts  State  line,  about  4.7  miles;  and  a  part  of  The  People’s 
Tramway  Company  extending  from  West  Thompson,  Conn., 
to  North  Grosvenordale,  about  5.9  miles.  The  carrier’s  re¬ 
corded  investment  in  these  three  pieces  of  electric  railway  is 
in  the  balance  sheet  account  for  miscellaneous  physical 
property. 

On  December  19,  1906,  The  Consolidated  Railway  Com¬ 
pany  took  the  property  of  the  Connecticut  Railway  and 
Lighting  Company  under  a  lease  for  999  years  to  be  effective 
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from  August  1, 1906.  This  property  comprised  about 
161  150  miles  of  trolley  lines,  and  gas,  water,  and  power 

plants.  This  lease  was  concurrent  with  Other  trans¬ 
actions  in  which  The  Consolidated  Railway  Company  issued 
its  4  per  cent  debentures  to  the  amount  of  $l,149j000  for  the 
securities  of  the  Housatonic  Power  Company,  Nbw’  Milford 
Power  Company,  and  The  Meriden,  Southington  and  Com- 
pounce  Tramway  Company;  acquired  certain  rights  in  a 
lease  of  the  property  of  the  Waterbury  Gas  Light  Company; 
and  the  carrier  acquired  control  of  the  Rhode  Island  trol¬ 
leys.  All  of  these  transactions  were  with  the  United  Gas 
and  Improvement  Company. 

The  Consolidated  Railway  Company  was  merged  with  the 
carrier  on  May  31,  1907.  Its  funded  and  unfunded  debt, 
$38,422,000,  was  assumed  and  its  stock,  $30,000,000,  became 
an  equal  amount  of  stock  of  the  carrier.  All  of  its  assets 
were  taken  and  the  physical  property  wTas  divided,  the  trol¬ 
ley  lines,  both  owned  and  leased,  going  to  The  Connecticut 
Company,  the  steamships  and  wharf  property  to  The  New 
England  Steamship  Company,  and  the  other  public  utilities 
to  the  Housatonic  Power  Company,  for  operation  as  agents 
of  the  carrier.  The  carrier  held,  either  directly  or  through 
the  New  England  Navigation  Company,  stock  control  of  the 
three  agents. 

About  15  miles  of  electric  railway  was  retained; by  the  car¬ 
rier  and  its  investment  therein  appears  in  the  balance  sheet 
account  for  miscellaneous  physical  property.  The  balance 
of  the  property  owned  by  the  carrier  and  operated  by  these 
agents  was  sold,  and  the  leased  property  sublet;,  to  them, 
payment  for  the  property  sold  being  made  in  |the  capital 
stock  of  the  purchasing  companies.  Many  of  the  companies 
theretofore  merged,  or  otherwise  absorbed  by  The  Consoli¬ 
dated  Railway  Company  or  the  carrier  had  issued  mort¬ 
gages  which  were  assumed  by  the  absorbing  companies  and 
all  of  these  became  obligations  of  the  carrier.  The  property 
pledged  was  sold  to  The  Connecticut  Company  and  the 
Housatonic  Power  Company  free  from  debt.  The  carrier 
agreed  to  hold  the  purchasing  companies  harmless  from  loss 
on  account  of  the  mortgages,  to  pay  the  interest  as  it  fell 
due,  and  to  discharge  the  debt  at  maturity.  This  funded 
debt  on  date  of  valuation  amounts  to  $18,330,000  and  the  an¬ 
nual  interest  charge  is  $771,020. 
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The  property  held  under  lease  was  sublet  to  the  two 
purchasing  companies  upon  substantially  the  same  terms 
under  which  the  carrier  held  it.  The  payment  for  the  use 
of  the  property  of  the  Connecticut  Railway  and  Lighting 
Company  which  the  carrier  was  obliged  to  make,  was  di¬ 
vided,  The  Connecticut  Company  paying  three-fourths  and 
the  Housatonic  Power  Company  one-fourth. 

The  book  value  of  the  property  of  these  classes,  excluding 
the  steamship  and  wharf  property  acquired  by  the  carrier 
to  February  28, 1910,  when  it  was  sold,  was  as  follows : 


Acquisition  cost  of  properties  purchased .  327,414,342.16 

Additional  charges  in  connection  with  these  acquisitions .  200 , 000 . 00 

Equipment  received  with  leased  properties .  S69 ,018.01 

Expenditures  for  additions  and  betterments .  6,918, 886 . 73 

Cost  of  trolley  facilities  on  steam-road  property .  910,699.09 


36,312,945.99 

Less — 

Accrued  depreciation  on  trolley  facilities  on 

steam-road  property . . . .. .  312 , 900 . 74 

Profit  on  liquidated  securities  applied  to  cost 

of  property .  108,612.56 

-  121,513.30 
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Book  cost  of  The  Connecticut  Company  trolleys  owned .  336,191 ,432.69 

Improvements  on  leased  trolleys  and  lighting  plants  and  ad¬ 
vances  to  lessor  companies  therefor .  2 . 266 , 609 . 36 

Investments  in  companies  amounting  to  less  than  control .  164,854.98 

Investment  in  The  Connecticut  Company .  584,587.66 


Total. .  39 , 207 , 4S4 . 69 


The  carrier  sold  to  The  Connecticut  Company  property 
of  the  book  value  of  $36,520,640.71,  which  may  be  briefly 
described  as  follows : 


Book  cost  of  properties  acquired .  326 , 620 , 553 . 28 

Subsequent  expenditures  thereon,  including  equipment  pur¬ 
chased  .  6 , 553 , 323 . 79 

Leased  equipment  taken  over . .  869,018.01 

Improvements  on  leased  lines .  1 , 156 , 041 . 32 

Capital  stock  of  the  West  Shore  Railroad  Company. .........  37,426.72 

Open  account  with  The  Connecticut  Company  representing  its 

liability  to  the  carrier  as  operating  agent,  canceled .  . .. .  673 , 359 . 28 

Open  account  with  The  Connecticut  Company  representing  ad¬ 
vances  for  additions  and  betterments .  •  309 , 587 . 66 

Power  house  at  Stamford,  including  site .  100 , 306 . 1 1 

Car  barn  at  Stamford,  including  site .  45 , 472 . 8 1 

Powder  house  at  Berlin,  including  site .  155,551.73 


Total .  36,520,640.71 
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It  was  agreed  that  deferred  maintenance  amounted  to ... .  :  4,702,390.64 

This  was  the  engineers’  estimate  of  the  amount  necessary  to  “  re-  j 
habilitate  ”  the  property  sold  and  the  carrier  gave  The  Con¬ 
necticut  Company  a  demand  note  for  that  amount.  The  total 
book  values  thus  transferred  to  The  Connecticut  Company  j 
were .  41,223,031.35 

The  Connecticut  Company  assumed  liabilities  las  follows: 

The  lessee’s  liability  to  the  lessor,  Connecticut  Railway  and  ; 

Lighting  Company,  for  net  current  assets  taken  at  the  date  of 

the  lease. . . . . . .  j  629,013.34 

The  lessee’s  liability  to  the  lessor  for  equipment  taken  at  the 
date  of  the  lease: 

Connecticut  Railway  and  Lighting  Company .  860,918.01 

West  Shore  Railway  Company .  |  8,100.00 

Stock  issued  to  the  carrier  for  the  remainder,  397,250  shares  at  I 
8100  per  share .  j  39, 725 , 000 . 00 

Total .  ;  41 ,223,031.35 

Property  of  the  book  value  of  $1,692,528.11  wa$  sold  to  the 
Housatonic  Power  Company  and  it  assumed  a  deferred 
liability  to  the  United  Gas  and  Improvement  Company  of 
$195,305.73.  The  carrier  gave  its  demand  note  for  $502,- 
777.62,  being  the  deferred  maintenance  estimated,  and  re¬ 
ceived  the  Housatonic  Power  Company  stock  I  of  the  par 
value  of  $2,000,000.  j 

A  summary  of  these  transactions  is  as  follows;: 

The  carrier  acquired  property  having  a  book  value  of  j 
839,207,484.69,  of  which  it  retained .  81 , 554 , 692 . 65 
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Miscellaneous  electric  properties: 

The  Suffield  Street  Railway  Company. . . .  891,645.06 

Thompson  line  (estimated  cost) .  150,000.00 

Mianus  line .  127 , 560 . 00 

Street-railway  facilities  on  steam-road  lines  783 , 059 . 33 
Capital  stock  of  the  Bristol  and  Plainville 

Tramway  Company .  127,428.26 

Capital  stock  of  The  Connecticut  Company  275 , 000 . 00 


Sold  to  The  Connecticut  Company .  36,520,640.71 

Less  working  capital  furnished .  673 , 359 . 28 


Sold  to  the  Housatonic  Power  Company . . 

Sold  to  the  New  York  and  Stamford  Railway  Company: 
Equipment  in  use  on  that  line . 

Total . . 


835,847,281.43 

1,692,528.11 

112,982.50 

39,207,484.69 

i 


The  capital  stock  of  the  Connecticut  Company  and  the 
Housatonic  Power  Company  received  in  these  transactions 
was  sold  to  the  New  England  Navigation  Compaiy,  where  it 
was  held  on  date  of  valuation. 
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Capitalization. — The  carrier  issued  or  assumed  capital 
securities  to  the  total  of  $498,085,860  and  retired  $124,224,- 
510  par  value,  leaving1  outstanding  on  date  of  valuation 
$373,861,350,  as  follows : 

Issued  or  Out- 

assumed.  Retired.  standing. 

Capital  stock . . : . §180,017,000  §22,899,100  $157, 117,900 

Funded  debt  issued . .  216 , 288 , 060  74 , 508 ,610  141 , 779 , 450 

Funded  debt  assumed  in  acquisi¬ 
tion  of  steam  roads .  43,871, 800  7,136,800  36,735, 000 

Funded  debt  assumed  in  acquisi¬ 
tion  of  trolley  lines  and  other 

property .  57,909,000  19,680,000  3S,  229, 000 

Total... .  498,085,860  124,224,510  373,861,350 

The  carrier  reacquired  and  holds  $2,463,350,  making 
amount  in  the  hands  of  the  public  $371,398,000.  The  total 
outstanding  is  as  shown  on  the  balance  sheet  and  includes 
the  amount  held  by  the  carrier.  The  item  $4,100,  funded 
debt  matured  unpaid,  included  as  a  part  of  that  account  in 
the  balance  sheet,  is  here  included  with  the  amount  retired. 

The  accounts  on  date  of  valuation  do  not  include  funded 
debt  of  the  par  value  of  $4,746,000  outstanding  on  that  date, 
which  amount  represents  $1,500,000  first-mortgage,  50-year 
The  Boston  Terminal  Company  bonds,  dated  April  1,  1889, 
of  The  New  York  and  New  England  Railroad  Company,  to¬ 
gether  with  equipment-trust  certificates  of  the  carrier,  series 
A,  5  per  cent,  dated  April  1,  1914,  of  par  value  $2,324,000, 
and  series  A  A,  6  per  cent,  dated  November  2,  1914,  of  par 
value  $922,000.  If  this  amount  be  added  to  the  long-term 
debt  entered  on  the  balance  sheet,  the  total  of  capital  stock 
and  funded  debt  outstanding  on  date  of  valuation  would  be 
$378,607,350.  These  totals  do  not  include  $20,000,000  of  1- 
year,  5  per  cent,  collateral  gold  notes  put  out  in  May,  1914, 
which  are  treated  herein  under  notes  payable.  These  notes 
were  redeemed  in  May,  1915,  with  a  part  of  the  proceeds  of 
an  issue  of  1-vear  notes  amounting  to  $27,000,000. 
164  The  considerations  representing  securities  issued 
or  assumed  are  as  follows: 
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Par  value  issued 
or  assumed. 

$270 , 6S3 , 760 . 00 
79,694,200.00 

S6 , 350 , 200 . 00 
11,057,100.00 
19,899,000.00 

600,000.00 

100,000.00 

29,701,600.00 


Recorded  value  of 

Consideration.  Consideration. 

Cash . $287,843,536.57 

Property  of  steam  roads  merged  or  pur¬ 
chased .  79,694,077.46 

Property  of  trolley  lines  and  public  utilities  95 , 023 , 700 . 00 
Securities  of  leased  and  controlled  roads ...  11, 057 ,100.00 

Notes  of  the  New  England  Navigation  j 

Company .  ;  19, 899, 000. 00 

Retirement  of  notes  payable .  600 , 000 . 00 

Retirement  of  debenture  certificates .  100,000.00 

Stock  issued  in  conversion  of  debenture 
certificates .  36 , 446 , 450 . 00 


19,693,964.63 


8,673,500.00 


6,744,850.00 


2,848,985.75 

92,291.25 

416,204.87 

154,347.55 


certificates .  36 , 446 ,450.00 

498,085,860.00  Total .  330,663,864.03 

977 , 641 . 36  Premium  funded  debt  paid  in  cash,  credited 
to  profit  and  loss. 

Discount  on  funded  debt,  charged  to 

profit  and  loss .  j  2,848,985.75 

Commissions  on  funded  debt: 

Charged  to  operating  expenses .  92,291.25 

Charged  to  profit  and  loss .  416,204.87 

Expenses  of  issuing  funded  debt,  net 
charges  to  profit  and  loss .  154,347.55 

19,693,964.63  Premium  on  stock  paid  in  cash;  credited, 

$8,531,664.63  to  profit  and  loss  and 
$11,162,300  to  premium  on  capital 
stock. 

8,673,500.00  Excess  book  value  of  consolidated  railwa3r 

debentures  acquired  over  par  value  of 
stock  issued  therefor,  credited  to  profit 
and  loss. 

6 , 744 , 850 . 00  Excess  book  value  of  convertible  debenture 

certificates  over  par  value  of  stock  issued 
in  conversion,  credited  to  premium  on 
capital  stock. 

Excess  par  value  of  stock  issued  in  respect  j  122.54 

to  the  property  of  the  Stamford  and 
New  Canaan  Railroad  Company  over 
the  book  value  of  the  property  acquired. 

534,175,815.99  534,175,815.99 

The  premium  on  capital  stock,  as  it  appears  on  ihe  balance 
sheet,  is  $19,282,887.50,  or  $1,375,737.50  more  than  the  sum 
of  the  items  here  shown  credited  to  that  accountj  This  dif¬ 
ference  is  the  net  premium  realized  on  sales  of  treasury 
stock  made  through  the  New  England  Navigation  Company, 
which  are  more  fully  described  hereinafter  as  capital  stock 
reacquired  and  canceled. 

The  considerations  given  in  retirement  are  asi  follows: 


122.54 


Par  value 
retired. 

$42,282,560.00  Cash.... 
2,910, 000 . 00  Property 
36,578,750.00  Covertib: 


Consideration. 


19,449,000.00 


Covertible  debentures  retired  by  conver¬ 
sion  to  stock . 

Securities  of  merged  or  purchased  com¬ 
panies  held  and  canceled  upon  acquisi¬ 
tion  of  the  property  represented . 


Redorded  value  of 
consideration. 

.  $42,282,560.00 
|2,910,000.00 

$9,833,900.00 


19,436,950.00 
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Par  value  Recorded  value  of 

retired.  Consideration.  consideration. 


1 , 000 . 00  Bond  not  presented  for  redemption . 

100,000.00  Debenture  certificates  retired  by  other 

debentures .  100,000.00 

22 , 899 ,100.00  Stock  retired  for  other  sec  urities .  36 , 68S ,  023 . 95 

4,100.00  F unded  debt  matured  unpaid .  4,100.00 

124,224,510.00  Total .  131,255,533.95 

Excess  of  par  value  of  convertible  deben- 
,  tures  retired  over  par  value  of  stock 
given  in  exchange  (credited  to  premium 
on  capital  stock) .  6 , 744 , 850 . 00 


Difference  between  the  cost  and  the  par 
value  of  securities  of  merged  companies 
acquired  and  canceled  upon  acquisition 
of  the  property  by  which  they  were  se¬ 
cured,  credited  to  investment  in  road 


and  equipment .  12,050.00 

Par  value  of  a  bond  not  presented  for  re¬ 
demption,  credited  to  profit  and  loss. . .  1,000.00 

13,788,923.95  Excess  of  the  book  value  of  capital  stock 


reacquired  and  canceled  over  the  par 
value  thereof;  charged,  813,720,151.50 
to  premium  on  capital  stock  and 
S6S, 772.45  to  profit  and  loss. 

138,013,433.95  13S,013,433.95 

The  stock  shown  as  given  for  debenture  certificates,  $29,- 
833,900,  is  in  excess  of  the  stock  shown  as  issued  for  that 
purpose,  $29,701,600,  by  an  amount  of  $132,300,  which  repre¬ 
sents  stock  reacquired  and  used  in  the  conversion. 
165  Th-  funded  debt  outstanding  on  date  of  valuation 
consisted  in  detail  of  the  following: 

Issued  by  the  carrier: 


Nonconvertible  4  per  cent  50-vear  debentures,  dated  Mar.  1, 

1897.. , .  85,000,000 

Nonconvertible  3 Y>  per  cent  46-vear  debentures,  dated  Mar.  1, 

1901.. ; . 5.000,000 

Nonconvertible  3 Yz  per  cent  50-year  debentures,  dated  Apr.  1, 

1904 .  10,000,000 


Harlem  River  and  Port  Chester  4  per  cent  50-vear  first-mort¬ 
gage  bonds,  dated  May  16,  1904 .  15,000,000 

Nonconvertible  4  per  cent  50-year  debentures,  dated  July  1, 1905.  15,000,000 

Convertible  3 }A  per  cent  50-vear  debentures,  dated  Jan.  1, 1906.  9 , 765 , 450 

Nonconyertible4percent50-yeardebentures,  dated  May,  1, 1906.  15,000  ,000 

Nonconvertible  4  per  cent  15-year  debentures,  dated  Apr.  1, 1907.  27,985,000 
Convertible  6  per  cent  40-year  debentures,  dated  Jan.  15,  1908.  39 , 029 , 000 

Total .  141,779,450 

Assumed  in  the  acquisition  of  railway  property: 

General-mortgage  4  per  cent  50-year  bonds,  dated  Apr.  1,  1892, 
of  the  New  York,  Providence  and  Boston  Railroad  Company.  1 , 000 , 000 

Consolidated-mortgage  5  per  cent  50-vear  bonds,  dated  Nov.  1, 

1887,  of  the  Housatonic  Railroad  Company .  2,839,000 

Consolidated-mortgage  5-6  per  cent  40-year  bonds,  dated  May 

19,  1880,  of  The  Danbury  and  Norwalk  Railroad  Company.  500,000 
General-mortgage  5  per  cent  42-year  bonds,  dated  Mar.  31, 

1883,  of  The  Danbury  and  Norwalk  Railroad  Company.. . .  150,000 
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First  refunding  mortgage  4  per  cent  50-year  bonds,  dated  Juiie 

1,  1905,  of  the  Danbury  and  Norwalk  Railroad  Company.!.  350,000 
First-mortgage  5  per  cent  30-year  bonds,  dated  June  1,  1892, 

of  the  Providence  and  Springfield  Railroad  Company . L  750,000 

Consolidated-mortgage  5  per  cent  30-year  bonds,  dated  May  1 , 

18S8,  of  the  New  Haven  and  Derby  Railroad  Company. .  .j.  575,000 

Nonconvertible  334  per  cent  28-vear  debentures,  dated  Oct.  1, 

1902,  of  The  Naugatuck  Railroad  Company . .  234,000 

First-mortgage  4  per  cent  50-vear  bonds,  dated  Apr.  11,  1904, 

of  The  Naugatuck  Railroad  Company . 1 .  2 , 530 , 000 

First-mortgage  4  per  cent  50-vear  bonds,  dated  Mar.  1,  1900, 

of  The  Providence  Terminal  Company . L  4,000,000 

First-mortgage  4  per  cent  50-year  bonds,  dated  Aug.  1,  1905, 
of  the  Boston  and  New  York  Air  Line  Railroad  Company.! .  3,777,000 

First-mortgage  4  per  cent  25-vear  bonds,  dated  May  10,  1900, 

of  the  Pawtuxet  Valley  Railroad  Company . !.  160,000 

Consolidated  4-5  per  cent  50-year  bonds,  dated  Sept.  2,  1S90, 

of  The  New  England  Railroad  Company . j .  17 , 500 , 000 

Refunding  consolidated-mortgage  4  per  cent  50-year  bonds, 
dated  June  1,  1905,  of  the  New  Haven  and  Northampton 
Company  (of  1862) . 2,400,000 


Total . j.  36,735,000 

166 

i 

Assumed  in  acquisition  of  trolley  lines  and  other  property: 

First-mortgage  4J4  per  cent  40-year  bonds,  dated  Oct.  1,  1932, 
of  The  Worcester  and  Connecticut  Eastern  Railway  Com¬ 
pany . j.  $1,992,000 

Nonconvertible  4  per  cent  40-year  debentures,  dated  July  1, 

1904,  of  the  Consolidated  Railway  Company . j.  4,255,000 

Nonconvertible  4  per  cent  50-year  debentures,  dated  Jan.  2, 

1905,  of  the  Consolidated  Railway  Company . j.  2,309,000 

Nonconvertible  3-4  per  cent  25-vear  debentures,  dated  Feb.  7, 

1905,  of  the  Consolidated  Railway  Company . j.  972,000 

Nonconvertible  4  per  cent  50-year  debentures,  dated  Apr.  1, 

1905,  of  the  Consolidated  Railway  Company . j.  1,340,000 

Nonconvertible  4  per  cent  50-year  debentures,  dated  Jan.  1, 

1906,  of  the  Consolidated  Railway  Company . 2,011,000 

First-mortgage  5  per  cent  bonds,  due  Oct.  1,  1937,  of  the  Brad¬ 
ford  Electric  Company . j.  63 , 000 

First-mortgage  5  per  cent  30-year  bonds,  dated  July  1,  1901, 

of  the  Greenwich  Tramway  Company . j.  320 , 000 

First-mortgage  5  per  cent  30-year  bonds,  dated  Oct.  1,  1894, 
of  The  Hartford,  Manchester  and  Rockville  Railway  Com¬ 
pany . j.  200,000 

Registered  4  per  cent  30-year  bonds,  series  M,  dated  Sept.  1, 

1900,  of  The  Hartford  Street  Railway . j.  165,000 

First-mortgage  4  per  cent  30-year  bonds,  dated  Sept.  1,  190Q, 

of  The  Hartford  Street  Railway . L  2 , 500 , 000 

Consolidated-mortgage  5  per  cent  30-year  bonds,  dated  Dec.  28, 

1893,  of  the  Meriden  Horse  Railroad  Company . [  415,000 

First-mortgage  5  per  cent  20-vear  bonds,  dated 'May  1,  1900, 

of  The  Montville  Street  Railway  Company . L  250,000 

First-mortgage  5  per  cent  40-year  bonds,  dated  Sept.  1,  1893,  of 
The  New  Haven  and  Centerville  Street  Railway  Company^  283,000 
First-mortgage  5  per  cent  30-year  bonds,  dated  Nov.  13,  1893, 

of  The  New  London  Street  Railway  Company . [  150,000 

First-mortgage  5  per  cent  30-vear  bonds,  dated  Nov.  13,  1893, 

of  The  Norwich  Street  Railway  Company . [  350,000 

First-mortgage  5  per  cent  20-year  bonds,  dated  Nov.  1,  1896!, 

of  The  Portland  Street  Railway  Company . j  30,000 

First-mortgage  5  per  cent  20-year  bonds,  dated  Dec.  1,  1897, 
of  The  Torrington  and  Winchester  Street  Railway  Company1.  150 , 000 
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First-mortgage  5  per  cent  30-year  bonds,  dated  May  17,  1900, 
of  The  Meriden,  Southington  and  Compounce"  Tramway 


Company . .  175,000 

First-mortgage  5  per  cent  50-year  bonds,  dated  Aug.  15,  1906, 

of  The  Stafford  Springs  Street  Railway  Company .  400 , 000 

Gold  4  per  cent  50-year  debentures,  dated  May  16,  1907,  of 
The  Providence  Securities  Company .  19,899,000 


Total .  38,229,000 


Funded  debt  liability. — The  carrier,  as  hereinbefore 
stated,  has  three  issues  of  debt  secured  by  mortgage  or  other 
form  of  pledge  on  property  held  and  used  by  the  carrier  for 
its  purposes  as  a  common  carrier  which  are  not  included  in 
the  balance  sheet  as  funded  debt,  aggregating  $4,746,000  par 
value  on  date  of  valuation. 

167  The  New  York  and  New  England  Railroad  Com¬ 
pany  issued  first-mortgage  4  per  cent  50-year  bonds, 
dated  April  1,  1889,  in  amount  $1,500,000,  in  the  acquisition 
of  real  estate  in  Boston  for  use  as  a  terminal  at  that  point. 
"When  the  property  was  reorganized,  in  1895,  as  The  New 
England  Railroad  Company,  these  bonds  were  reported  by 
the  new  company  as  a  liability  assumed.  For  some  reason 
not  clearly  explained  the  liability  as  it  was  of  record  was 
canceled  when  the  property  was  merged  with  the  carrier. 

The  mortgage  was  not  discharged  nor  the  property  sur¬ 
rendered.  The  interest  on  these  bonds  has  been  paid  by 
The  New  England  Railroad  Company  or  by  the  carrier,  as 
lessee  of  The  New  England  Railroad  Company,  or  as  its  suc¬ 
cessor  after  the  merger.  The  carrier  charges  this  interest 
to  its  income  as  interest  on  unfunded  debt.  The  property 
pledged  was  segregated  in  amounts  as  follows :  $400,000  on 
the 4  4  Fifty  acre  lot,  >  ’  $800,000  on  the 4  4  Twenty-five  acre  lot,  ’  ’ 
$86,000  on  the 4 4 Twelve  acre  lot,”  $100,000  on  Drakes  Wharf, 
and  $114,000  on  Curtis  Wharf.  On  May  14,  1899,  the  mort¬ 
gage,  as  it  related  to  the  two  wharf  properties  was  released, 
and  the  property  sold.  The  New  England  Railroad  Com¬ 
pany  paid  to  the  trustees  $214,000  to  be  invested  for  the 
benefit  of  the  bondholders  in  lieu  of  the  mortgaged  property 
sold.  By  a  series  of  deeds  and  mortgage  agreements  The 
New  England  Railroad  Company  borrowed  the  sum  it  had 
paid  to  the  trustees  and  the  mortgage  was  made  to  apply  to 
two  other  parcels  of  land  in  Boston.  All  of  the  land  pledged 
for  this  debt  became  the  property  of  the  carrier  when  it 
merged  The  New  England  Railroad  Company,  subject  to  the 
lien  of  this  mortgage.  This  land  is  a  valuable  part  of  the 
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carrier’s  Boston  terminals.  If  there  is  default  under  the 
mortgage  the  pledged  property  may  be  taken  at  foreclosure. 
There  is  no  other  interest  in  the  property  except!  that  of  the 
.  carrier  and  the  bondholders,  and  it  is  claimed  that  this  is 
only  a  contingent  and  not  a  direct  liability.  T^ie  consoli¬ 
dated  mortgage  of  The  New  England  Railroad  Company  is 
a  second  lien  on  this  property  and  the  carrier  recognizes  its 
liability  under  this  second  mortgage,  but  not  under  the  first. 
No  explanation  of  this  matter  is  offered  by  the  carrier 
except  that  the  procedure  followed  was  recommended  by 
counsel. 

The  trustee,  under  equipment  trust  agreements  between 
the  trustee  and  a  vendor,  issued  equipment-trust  Certificates 
to  cover  a  part  of  the  cost  of  equipment  leased  by  the  trus¬ 
tee  to  the  carrier  under  a  lease  and  conditional  bale  agree¬ 
ment.  These  certificates  were  outstanding  on  date  of  valu¬ 
ation  in  the  aggregate  of  $3,246,000,  series  A,  bearing  5  per 
cent,  and  dated  April  1,  1914,  in  amount  $2,3^4,000,  and 
series  A  A,  bearing  6  per  cent,  and  dated  November  2,  1914, 
in  amount  $922,000.  It  is  provided  that  when  i  all  of  the 
payments,  called  rents,  are  made,  that  then,  but  not  before, 
those  payments  shall  be  considered  as  payments  of  purchase 
money,  and  the  equipment  shall  become  the  property  of  the 
carrier.  At  the  date  of  valuation  the  carrier  had  charged 
all  payments  applicable  to  the  principal  of  these  Certificates 
to  other  unadjusted  debits.  All  payments  applicable  to 
interest  were  charged  to  income  as  hire  of  equipment.  De¬ 
preciation  accrued  on  this  equipment  was  charged!  to  operat¬ 
ing  expenses  and  credited  to  other  unadjusted  credits. 
Subsequently  to  the  date  of  valuation  the  accounting  proc¬ 
esses  have  been  amended  to  conform  to  the  prescribed  classi¬ 
fication.  Under  an  agreement  with  the  vendor^  the  New 
England  Car  Company,  the  carrier  agreed  to  hold  such  New 
England  Car  Company  free  from  loss  in  connection  with 
these  trust  agreements  and  accordingly  accepted  liability  for 
the  discount  suffered  in  the  sale  of  the  certificates. 

The  sales  were  made  at  98  and  the  discount  on  series  A, 
$49,800,  and  that  on  series  AA,  $19,400,  a  total  of  $69,200, 
was  charged  by  the  carrier  to  profit  and  loss. 

168  Funded  debt  matured  unpaid. — The  balance  sheet 

shows  $6,512.68  as  funded  debt  matured  impaid,  of 
which  $4,100  represents  convertible  4  per  cent  debentures, 
due  April  1,  1908,  that  were  not  offered  for  redemption, 
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properly  so  classified.  The  other  two  items,  $1,725,  bond 
redemption  account  of  the  Boston  and  New  York  Air  Line 
Railroad  Company,  and  $687.68,  scrip  redemption  account 
of  that  company,  represents  unclaimed  amounts  due  in  liqui¬ 
dation  of  the  Boston  and  New  York  Air  Line  Railroad  Com¬ 
pany.  , 

Loans  and  bills  payable. — Loans  and  bills  payable  have 
been  issued  in  the  aggregate  of  $381,428,418.88,  of  which 
the  amount  of  $30,139,000  is  outstanding  on  date  of  valua¬ 
tion.  The  considerations  given  at  issue  and  retirement 
were  as  follows : 


Received  at  Given  in 

issue.  Consideration.  retirement. 

$303,576,929.90  Cash .  S2S3,5S1,127.95 

3 ,  S99 , 958 . 55  Property .  11,353,387.99 

103 , 586 . 1 1  Other  securities,  carrier’s  issue .  701 , 375 . 00 

23 , 364 , 449 . 2S  Securities  of  other  companies .  7 ,  S19 , 42S .  26 

86 , 955 . 27  Payment  of  interest. 

353 , 3S7 . 99  Bills  receivable .  150,000.00 

4,730,364.28  In  lieu  of  deferred  maintenance  on  prop¬ 
erty  sold. 

27 , 350 . 00  Other  items. 

Applied  in  reduction  of  note  receivable. . .  1 ,649,200.00 

Current  liabilities  of  affiliated  companies 
assumed  in  lieu  of  payment  on  due  notes.  1 , 335 , 62S .  13 

)  Notes  of  The  Consolidated  Railway  Corn- 

pay  held  at  date  of  merger,  assumed  and 

canceled .  1,120,000.00 

43,570,000.00  Renewals .  43,570, 000 . 00 

379 , 712 , 981 . 38  Total  received  at  issue. 

1,715,437.50  Discount  and  commission.  - 

Total  given  in  retirement .  351, 280 ,147. 33 

Gain  in  retirement  of  notes .  9,271.55 

Outstanding .  30,139,000.00 

381,428,418.88  Total  issued .  3S1 ,42S,41S.SS 


The  item  “in  lieu  of  deferred  maintenance  on  property 
sold  $4,730,364.28”  relates  to  urban  and  interurban  electric 
railways  and  other  public  utilities.  These  properties  were 
sold ;  the  trolley  lines  to  The  Connecticut  Company  and  the 
other  property  to  the  Housatonic  Power  Company.  An 
estimate  was  made  of  the  money  necessary  to  rehabilitate 
the  properties  and  the  carrier  gave  its  demand  notes  to  The 
Connecticut  Company  for  $4,227,586.66  and  to  the  Housa¬ 
tonic  Power  Company  for  $502,777.62.  The  item  called 
“property,  $11,353,387.99,”  represents  steamships,  and 
other  property  used  in  their  operation  sold  to  the  New  Eng¬ 
land  Navigation  Company.  The  item  “Current  liabilities 
of  affiliated  companies  assumed  in  lieu  of  payment  on  due 
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notes”  represents  debts  of  the  Housatonic  Power  Company 
and  The  Connecticut  Company  satisfied  by  the  carrier.  The 
notes  outstanding  on  date  of  valuation,  comprised  the  fol¬ 
lowing  : 

Held  by  various  banks . [ . .  $3,127,000 

$50,000  at  314  per  cent. 

300,000  at  3 %  per  cent. 

275,000  at  4  percent. 

222,000  at  ±14  per  cent. 

1 , 280 , 000  at  5  per  cent. 

1,000,000  at  5 14  per  cent. 

169 


Held  by  sundry  persons  unknown . ■ .  $12,000 

$7,000  at  6  per  cent. 

5,000  at  5  per  cent. 

One-year  5  per  cent  collateral  notes,  dated  May  1,  1915 . i .  27,000,000 


Total . \.  30,139,000 


Of  the  $30,139,000  outstanding  on  date  of  valuation,  $27,- 
000,000  represented  1-year  5  per  cent  collateral  notes  dated 
May  1,  1915,  $3,127,000  were  notes  held  by  various  banks, 
and  512,000  were  notes  held  by  sundry  persons  unknown. 

Nonnegotidble  debt  to  affiliated  companies. — The  nonne- 
gotiable  debt  to  affiliated  companies  at  date  of  valuation, 
was  $807,536.58  made  of  the  following: 


Hartford  and  New  York  Transportation  Company . j.  $175,000.00 

(Demand  note  dated  Nov.  20,  1918,  for  money  borrowed.) 

The  Connecticut  Company . . . j .  474 , 803 . 98 

(Advances  for  electrical  construction.) 

Boston  and  Providence  Railroad  Corporation . ! .  144,183.16 

(Amounts  due  for  sale  of  land  belonging  to  Boston  and  Provi¬ 
dence  Railroad  Corporation.)  j 

Providence,  Warren  and  Bristol  Railroad  Company . |.  13,549.44 

(Advances  for  electrical  construction.)  1  — : - 

Total . j.  807,536.58 


Contingent  liabilities. — The  carrier  has  guaranteed  the 
payment  of  principal  and  interest  on  bonds  and  dividends 
on  stock  of  other  companies.  The  extent  of  these  liabilities, 
the  maximum  annual  payment  that  may  be  required,  the 
actual  payment  made  in  the  year  ended  on  date  of  valuation, 
under  the  several  guarantees  and  the  circumstances  upon 
which  the  liabilities  are  contingent  are  described  below. 
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Name  of  issuing 
company  and  description  of  the 
securities  guaranteed. 

Boston  Railroad  Holding  Company,  4 
per  cent  cumulative  preferred  stock . . 
The  Boston  Terminal  Company,  first- 
mortgage  ZYi  per  cent  bonds,  due 

Feb.  1,  1947 . 

Central  New  England  Railway  Com¬ 
pany,  first-mortgage  4  per  cent  50- 

year  bonds,  dated  Jan.  1, 1911 . 

New  England  Investment  and  Security 
Company,  4  per  cent  preferred  stock . 

15-year  5  per  cent  funding  notes, 

due  1924 . 

New  England  Navigation  Company, 
50-year  4  per  cent  debentures,  due 

Nov.  13,  1955 . . . 

New  York  and  Stamford  Railway  Com- 
any,  first  and  refunding  4  per  cent 

onds,  due  Nov.  1,  1958 . 

The  New  York  Connecting  Railroad 
Company,  first  mortgage  4J^  per 

cent  bonds,  due  Aug.  1, 1953 . 

New  York,  Westchester  and  Boston 
Railroad  Company,  first-mortgage 
4  per  cent  bonds,  due  July  1, 1946 . . 
Springfield  Railway  Companies,  4  per 
cent  preferred  stock . 

Total . 


Actual  pay¬ 
ment  made 
by  carrier  for 
Total  Maximum  year  ended 

principal  annual  "  date  of 

amount.  payment.  valuation. 

S27 , 293 , 900  $1 , 091 , 756  S131 , 571 . 50 


14,500,000 

507,500 

None. 

14,644,000 

585,760 

None. 

4,000,000 

160,000 

None. 

5,000,000 

200,000 

None. 

3,600,000 

144,000 

None. 

925,000 

37,000 

None. 

16,000,000 

720,000 

None. 

21,390,000 

962,550 

S64,000.00 

3,387,900 

135,516 

None. 

110,740,800 

4,544,082 

995,571.50 

170  The  circumstances  upon  which  the  above  liabilities 
are  contingent  are  given  in  the  following  paragraphs : 

Boston  Railroad  Holding  Company  4  per  cent  cumulative 
dividends  upon  the  preferred  stock  and  interest  on  all  its 
indebtedness  is  guaranteed  under  authority  of  law  in  Massa¬ 
chusetts  by  the  carrier  together  with  the  payment  of  the 
principal  thereof  at  100  per  cent  upon  liquidation.  On  date 
of  valuation  the  carrier  held  244,939  shares  of  the  preferred 
stock  and  28,000  shares  were  in  the  hands  of  the  public. 
There  was  no  other  debt  outstanding  except  that  owed  to  the 
carrier  for  advances.  The  Boston  Railroad  Holding  Com¬ 
pany  has  no  productive  assets  except  its  holdings  of  Boston 
and  Maine  Railroad  securities,  as  follows : 

i 

Par  value  Book  value 


Common  stock .  §21,91S,900  §27,927,451.68 

Preferred  stock .  654,300  1,060,145.00 

Bonds . .  1,000  922.50 


22,574,200  28,988,519. 18 
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If  the  Boston  and  Maine  Railroad  fails  to  pay  dividends 
sufficient  to  meet  the  Boston  Railroad  Holding  Company’s 
obligations  the  carrier  makes  up  the  deficiency.  The  carrier 
has  received  from  this  source  in  about  three  and  one-half 
years  $1,295,430.13  and  has  paid  out  $922,581.67,  a  net  return 
for  the  period  named  deficiency.  The  carrier  has  received 
from  this  source  in  about  31/)  years  $1^95,430.13  and  has 
paid  out  $922,581.67,  a  net  return  for  the  period  named  of 
$372,848.46.  The  carrier’s  total  investment  in  the  Boston 
Railroad  Holding  Company  is  $27,600,400,  being  $24,493,- 
900  in  preferred  and  $3,106,500  in  common  stock.  !  Accounts 
representing  advances  to  the  Boston  Railroad  Holding  Com¬ 
pany  were  reduced  from  $2,336,215.67  to  a  nominal  balance 
of  $2,  as  the  prospect  of  collection  is  poor. 

The  Boston  Terminal  Company  owns  the  passenger  ter¬ 
minal  in  Boston  called  the  South  Station  and  its  dobt  is  guar¬ 
anteed,  both  principal  and  interest,  by  the  interested  com¬ 
panies,  which  are  the  carrier,  the  Old  Colony!  Railroad 
Company,  the  Boston  and  Providence  Railroad  Company, 
and  the  Boston  and  Albany  Railroad  Company  (or  its  lessee, 
The  New  York  Central  Railroad  Company.  As  fhe  carrier 
is  the  lessee  of  the  Old  Colony  Railroad  Company  and  the 
Boston  and  Providence  Railroad  Company  is  the  successor 
to  The  New  England  Railroad  Company,  it  holds  a  four- 
fifths  interest  and  the  Boston  and  Albany  Railroad  Com¬ 
pany  (or  its  lessee)  one-fifth.  The  rents  paid  by j  the  inter¬ 
ested  companies  as  tenants  of  the  station  are  adjusted  to 
provide  for  the  Boston  Terminal  Company’s  obligations 
and  there  is  nothing  to  pay  directly  under  this  guarantee. 

Central  New  England  Railway  Company  first-mortgage 
4  per  cent  bonds  had  guarantee  authorized  by  tjie  carrier 
for  principal  and  interest,  to  the  total  par  value  of  $14,644,- 
000.  On  date  of  valuation  there  had  been  actually  issued  to 
the  carrier  $13,427,000  of  these  bonds,  of  which  it  had  sold 
$11,927,000  and  pledged  as  part  collateral  to  its!  one  year 
notes  $1,500,000,  with  its  guarantee.  The  Central  New  Eng¬ 
land  Railway  Company  held  in  its  treasury,  as  nominally 
but  not  actually  issued,  $1,217,000  of  this  issue.  N6  payment 
has  been  required  under  the  guarantee,  as  the  Central  New 
England  Railway  Company  has  regularly  earned  and  paid 
its  fixed  charges. 

New  England  Investment  and  Security  Company  guaran¬ 
tee  of  the  Consolidated  Railway  Company  was  assumed  by 
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the  carrier  as  its  successor.  On  June  25,  1906,  the  Con¬ 
solidated  Railway  Company  guaranteed  the  payment 
171  of  4  per  cent  cumulative  dividends  on  $4,000,000  of 
preferred  stock  of  the  New  England  Investment  and 
Security  Company  and  the  payment  of  105  per  cent  of  the 
principal  upon  liquidation.  The  carrier  has  advanced  $277,- 
968  for  the  payment  of  dividends  under  this  guarantee  and 
received  15-year  5  per  cent  funding  notes  in  repayment 
thereof.  Fifteen-year  5  per  cent  funding  notes  to  the 
amount  of  $16,250,000  were  issued  April  1,  1909,  under  the 
carrier’s  guarantee  as  to  principal  and  interest.  Of  the 
total  so  issued  and  guaranteed,  $2,541,000  have  been  retired, 
leaving  $13,709,000  outstanding  on  date  of  valuation,  all  be¬ 
ing  held  by  the  New  England  Navigation  Company  and  all 
of  the  stock  of  the  latter  is  held  by  the  carrier.  The  carrier 
reports  its  guarantee  as  applicable  to  only  $5,000,000  of  the 
notes  outstanding. 

The  New  England  Navigation  Company  on  November 
13,  1905,  purchased  from  the  Old  Colony  Railroad  for  $3,- 
600,000  par  value  of  50-year  4  per  cent  debentures,  $1,200,- 
000  par  value  of  the  stock  of  the  Old  Colony  Steamboat 
Company.  The  carrier  guarantees  the  principal  and  inter¬ 
est  of  the  debentures  given  for  the  stock  in  the  event  of  the 
cancellation  of  the  lease  of  the  Old  Colony  Railroad  to  the 
carrier.  The  stock,  par  value  $1,200,000,  acquired  —  the  ex¬ 
change  for  $3,600,000  par  of  debentures,  stood  on  the  books 
of  the  Old  Colony  Railroad  at  $1,277,500. 

The  New  York  and  Stamford  Railway  Company’s  entire 
issue  of  capital  stock  was  purchased  by  The  Consolidated 
Railway  Company  in  December,  1904.  The  New  York  and 
Stamford  Railway  Company  owns  a  trolley  line  in  West¬ 
chester  County,  N.  Y.  The  carrier  succeeded  to  The  Con¬ 
solidated  Railway  Company’s  interest.  The  two  companies 
made  advances  to  the  New  York  and  Stamford  Railway 
Company  and  received  in  part  payment  therefor  the  lat¬ 
ter’s  first  and  refunding  mortgage  4  per  cent  bonds,  due 
November  1,  1958,  of  the  par  value  of  $925,000.  In  the 
purchase  at  foreclosure,  in  1909,  of  the  property  of  the 
Tarrytown,  White  Plains  and  Mamaroneck  Railroad  Com¬ 
pany,  a  trolley  road,  $247,000  par  value  of  these  bonds 
were  given  in  part  payment  after  being  guaranteed  as  to 
principal  and  interest  by  the  carrier.  The  remainder  of 
the  issue,  $678,000,  is  held  by  the  carrier. 
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First-mortgage  40-year  4%  per  cent  bonds  of  The  New 
York  Connecting  Railroad  Company,  dated  August  1,  1913, 
to  the  amount  of  $16,000,000,  have  been  jointly  guaranteed 
as  to  principal  and  interest  by  the  carrier  and  the  Penn¬ 
sylvania  Railroad  Company,  who  own  one-half  each,  the 
entire  issue  of  The  New  York  Connecting  Railroad  Com¬ 
pany’s  capital  stock.  On  date  of  valuation  the  road  of  the 
issuing  company  was  under  construction,  and  interest  on 
the  bonds  was  paid  out  of  funds  supplied  for  construction 
purposes  and  charged  as  a  part  of  the  investment. 

New  York,  Westchester  and  Boston  Railroad  Company 
first-mortgage  4%  per  cent  bonds,  due  in  1946]  are  guar¬ 
anteed  principal  and  interest  by  the  carrier.  The  total 
issue  is  $21,390,000,  of  which  the  carrier  holds  $2,190,000; 


the  remainder,  $19,200,000,  is  publicly  held.  The  carrier 
owns  98.4  per  cent  of  the  stock;  its  whole  investment  is 
$16,675,477.76,  as  follows:  | 


Par  value.  Book  value. 


Capital  stock .  $4 , 924 , 937 .50  $6,241,951.76 

First-mortgage  bonds .  2,190,000.00  2,190,000.00 

Notes .  5,478,751.00  5,478,751.00 

Advances .  2,764,775.00  i  2 , 764 , 775 . 00 


15,358,463.50  }6, 675, 477. 76 


172  The  amount  of  advances  has  been  written  down 
to  a  nominal  sum  of  $1,  as  the  prospect  of  repayment 
is  considered  remote.  The  interest  on  these  bohds  to  and 
including  July,  1912,  was  paid  out  of  the  funds !  furnished 
for  construction.  The  carrier  has  paid  the  interest  since 
July,  1912,  in  the  following  amounts : 


11  months  to  June  30,  1913 .  8777.750 

Year  to  June  30,  1914 .  j  864,000 

Year  to  June  30,  1915 .  !  864,000 

j 

Total .  2,505,750 


Springfield  Railway  Companies’  preferred  stdck  of  par 
value  $3,387,900  is  guaranteed  at  4  per  cent  dividend  and 
retirement  in  liquidation  at  105,  by  the  carrier.  ;  The  car¬ 
rier  has  no  direct  investment  in  this  corporation,  but  has  an 
indirect  interest  through  the  New  England  Navigation 
Company’s  holdings  of  the  securities  of  the  Nevr  England 
Investment  and  Security  Company. 

New  York  and  New  England  Railroad  Company  first- 
mortgage  4  per  cent  50-year  bonds,  dated  April  1,  1889, 
covering  certain  terminal  property  in  Boston,  are  included 
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by  the  carrier  as  a  contingent  liability.  It  pays  annually 
thereon  $60,000  interest.  This  is  fully  described  under 
caption  Funded  Debt  Liability  in  this  chapter. 

Result  of  Corporate  Operations. 

Income  account. — The  income  account  of  the  carrier  for 
the  year  ended  on  date  of  valuation  and  for  the  period  from 
October  1,  1872,  to  date  of  valuation,  is  stated  as  follows : 

Year.  Period. 

Operating  income: 

Railway  operating  revenues . S65 , 379 , 263 .71  $1,199, 26S ,  710 . 35 

Railway  operating  expenses .  44,126, 623 . 76  820 , 491 , 965 . 27 


Net  revenue  from  railway  operations . 

Railwav  tax  accruals . 

Uncollectible  railway  revenues . 

21,252,639.95 

2.743,921.47 

7 , S30 . 36 

37S,776,745.0S 

65,996,746.89 

8,410.64 

Railwav  operating  income . 

Revenue  from  miscellaneous  operations 
Expenses  of  miscellaneous  operations. . . 

18,500,888.12 

49,877.30 

43,322.59 

312,771,587.55 
13,073,294.42 
5,812,998. S2 

Net  revenue  from  miscellaneous  ope¬ 
rations  . 

Taxes  on  miscellaneous  operating  prop¬ 
erty . 

i 

6,554.71 

5,361.37 

7,260,295.60 

5,361.37 

Miscellaneous  operating  income . 

1,193.34 

7,254,934.23 

Total  operating  income . 

18,502,081.46 

320,026,521.78 

Nonoperating  income . 

5,S55,051 .40 

88, 026,431.28 

Gross  income . 

Deductions  from  gross  income . 

24,357, 132. S6 
22,049,161.43 

40S , 052 , 953 . 06 
240,984,841.85 

Net  income . 

Disposition  of  net  income: 

Income  applied  to  sinking  and  other 

reserve  funds . 

Dividend  appropriation  of  income . 

2,307,971.43 

167,068,111.21 

326,998.18 

169,707,612.00 

Total  appropriations . 

Income  balance  transferred  to  credit 

of  profit  and  loss . 

Income  balance  transferred  to  debit  of 
profit  and  loss . 

2,307,971.43.. 

170,034,610.18 

2,966,498.97 

Prior  to  1909  the  carrier  charged  as  rent  for  leased  roads 
a  net  amount  which  was  less  than  the  amount  properly 
so  chargeable  by  the  sum  of  the  carrier’s  income 
173  from  funded  debt  of  the  lessors  which  it  held  and  the 
dividends  upon  the  capital  stock  of  those  lessors 
which  it  was  entitled  to  receive.  The  total  of  these  counter¬ 
balancing  omissions  is  $12,462,692.89.  The  detailed  state¬ 
ment  of  the  income  account  shows  $149,555.58  as  amortiza¬ 
tion  of  discount  on  funded  debt.  This  amount  represents 
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discount  on  short-term  notes,  $111,708.34,  which  should 
have  been  charged  as  interest  on  unfunded  debt  and  $37,- 
847.24,  loss  on  sale  of  investment  securities,  which  should 
have  been  carried  direct  to  profit  and  loss. 

The  property  of  the  Connecticut  Railway  and  Lighting 
Company  (a  trolley  line)  which  was  leased  to  the  Consoli¬ 
dated  Railway  Company  and  received  by  the  carrier  in  the 
merger  of  1907  was  sublet  to  The  Connecticut  Company  and 
the  Housatonic  Power  Company  on  February  28,  1910. 
These  sublessees  pay  the  carrier  the  amount  which  the  latter 
is  obligated  to  pay  under  the  direct  lease.  |The  carrier 
charges  rent  for  leased  roads  with  the  rent  paid  and  railway 
tax  accruals  with  the  taxes  on  the  leased  property.  As  it 
receives  these  amounts  from  the  sublessees  it!  credits  both 
rent  and  taxes  to  its  income  as  income  from  lease  of  road. 
These  items  seem  to  have  no  proper  place  in  the  carrier’s 
income  account.  The  carrier  pays  to  the  ownerj  of  the  prop¬ 
erty  the  amounts  it  receives  from  the  sublessee?.  The  effect 
of  this  accounting  in  the  year  ended  on  date  of  valuation, 
was  to  overcharge  railway  tax  accruals  $232,446.66  and  rent 
for  leased  roads  $1,397,334.67  and  to  overcredit  i income  from 
lease  of  road  by  the  sum  of  these  two  amounts,  or  $1,629,- 
781.33. 


When  the  carrier  acquired  The  Connecticut  Company 
trolleys  it  assumed  the  funded  debt  of  the  Several  com¬ 
panies.  This  debt  comprises  20  issues  and  on  date  of  valua¬ 
tion  amounted  to  $18,330,000.  The  annual  interest  was 
$771,200.  The  properties  were  sold  free  from  debt.  The 
carrier  agreed  with  the  purchasing  companies  to  pay  the 
annual  interest,  and  the  principal  amounts  at  maturity. 
The  debts  come  due  in  periods  varying  from  1  to  40  years 
from  the  date  of  this  valuation.  The  interest  item  will 
gradually  lessen  as  the  debt  falls  due  and  is  retired,  but  to 
provide  for  the  payment  of  the  principal  amounts  will  put 
a  further  burden  upon  the  carrier’s  income  of  approximately 
$458,250  a  year.  Thus  the  carrier  has  a  debt  in  its  balance 
sheet,  secured  by  mortgages  on  real  property,!  with  no  cor¬ 
responding  investment  in  physical  property  recorded ;  and 
a  charge  in  the  income  account  to  interest  on  funded  debt, 
with  no  corresponding  revenue  derived  from  the  property 
pledged  to  secure  that  debt. 

With  the  acquisition  of  the  property  of  the  New  England 
Railroad  Company,  effective  in  the  accounts  at  July  1, 1908, 
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the  carrier  assumed  a  mortgage  debt  of  the  New  York  and 
New  England  Railroad  Company  but  did  not  formally  re¬ 
cord  its  liability  therefor.  The  total  of  the  debt  is  $1,500,- 
000,  the  rate  of  interest  4  per  cent,  and  the  annual  interest 
charge  $60,000.  This  is  paid  by  the  carrier  and  charged  as 
interest  on  unfunded  debt. 

The  dividend  of  $2,356,768.50,  paid  in  the  fiscal  year  1914, 
was  charged  to  income.  The  net  income  available  for  divi¬ 
dends  in  that  year  was  only  $268,662.87  and  it  was  reported 
to  the  stockholders  as  paid  out  of  surplus. 

The  deferred  payments  for  equipment  purchased  under 
equipment  trusts  A  and  AA  were  represented  by  certificates 
issued  and  the  interest  paid  thereon  was  charged  to  income 
as  hire  of  equipment.  The  total  of  interest  so  charged  to 
date  of  valuation  was  $194,425.  It  should  have  been  charged 
as  interest  on  funded  debt. 

In  1906  income  was  charged  $3,000,000  as  an  appropria¬ 
tion  for  investment  in  physical  property,  but  no  correspond¬ 
ing  reserve  was  recorded.  The  amount  is  included  in  the 
income  account  under  miscellaneous  income  charges. 
174  The  investment  in  miscellaneous  physical  property 
includes  $487,397.04  as  the  investment  in  electrical 
roads.  A  part  of  that  investment,  $191,595.44,  represents 
about  5.6  miles  of  electrical  railroad  owned  by  the  carrier 
and  leased  to  the  New  York  and  Stamford  Railwav  Com- 
panv.  The  annual  rent  therefor  is  included  in  the  carrier’s 
income  account  as  income  from  lease  of  road,  whereas  it 
should  be  in  the  account  for  miscellaneous  nonoperating- 
physical  property. 

Profit  and  loss  account. — The  profit  and  loss  account  for 
the  period  from  October  1,  1872,  to  date  of  valuation,  as 
shown  by  records  of  the  carrier,  is  as  follows : 


Credits. 


Delayed  income  credits: 

Expenditures  for  additions  and  betterments  on  leased  roads 
charged  to  operating  expenses  and  transferred  to  profit 
and  loss  by  charges  to  the  lessors — 

Harlem  River  and  Port  Chester . 

Old  Colony  Railroad . 

The  New  England  Railroad  Company . 

The  Naugatuck  Railroad  Company . . 

The  Danbury  and  Norwalk  Railroad  Company . 

New  Haven  and  Derby  Railroad  Company . 

New  Haven  and  Northampton  Company  (of  1862) .... 
Boston  and  New  York  Air  Line  Railroad  Company .... 
The  Providence  Terminal  Company . 


$1,302,475.84 

18,891.71 

1,237,202.90 

134,621.06 

52.158.94 

6,773.SS 

135,060.57 

352,519.76 

1,610.54 
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Adjustment  of  income  accounts — 

Revenues  from  miscellaneous  operations . i  28 , 848 . 86 

Hire  of  freight  cars . j  266.00 

Miscellaneous  rent  income . j  103 , 065 . 40 

Separately  operated  properties,  profit . ;  20,108.08 

Dividend  income . •  15,157.66 

Income  from  funded  securities . !  442,822.51 

Income  from  unfunded  securities  and  accounts . !  850,651.51 

Income  from  sinking  and  other  reserve  funds . j  55,500.72 

Miscellaneous  income .  67,018.33 

Railway  operating  expenses .  130,942.09 

Railway  tax  accruals . j  153,526.06 

Rent  for  leased  roads . j  4,181.66 

Interest  on  funded  debt . j  3,576.83 

Interest  on  unfunded  debt . i  13,504.03 

Miscellaneous  income  charges . !  19, 560 . 00 


Total .  5,150,044.94 

.  l  _ ’ _ 


Unrefundable  overcharges . j  18,665.27 


Miscellaneous  credits: 

Premium  on  issue  of  carrier’s  capital  stock .  17,205,164.63 

Premium  on  issue  of  carrier’s  funded  debt .  977,641.36 

Profit  on  resale  of  carrier’s  capital  stock .  6,611,152.28 

Profit  on  resale  of  carrier’s  funded  debt . !  51 ,551.56 

Profit  on  sale  of  investment  securities  including  increase  in 
book  values  on  accou'nt  of  exchange  of  carrier  stock  for  i 
stock  of  other  companies  owning  property  acquired .  3,907,5S0.04 
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Par  value  of  bond  not  presented  for  redemption 
Balances  transferred  from  other  companies — 
Hartford  and  New  Haven  Railroad 


Company . . $1 , 387 , 641 . 40 

New  York  and  New  Haven  Railroad 

Company .  1,043,971.28 

Connecticut  Valley  Railroad  Company .  3 , 776 . 80 

Various  street  railways .  523 , 686 . 71 

Village  Water  Company .  2 , 230 . 75 

South  Bay  Wharf  and  Terminal  Com¬ 
pany  .  354 . 23 


Excess  of  assets  received  over  liabilities  assumed  in  connec¬ 
tion  w'ith  the  lease  of  sundry  roads — 

New  York,  Providence  and  Boston  Rail¬ 
road  Company .  $1,157,081.97 

The  Hartford  and  Connecticut  Valley 
Railroad  Company .  95,847.07 


$1,000.00 


2,961,661.17 


I 

I 


1,252,929.04 

Less  amount  due  The  Naugatuck  Rail¬ 
road  Company .  1 , 226 , 600 . 3 1 


The  New  England  Railroad  Company. 
Excess  of  assets  received  over  cost  of  roads — 
Purchase  or  merged — 

Shore  Line  Railway,  difference  in 


capital  stock .  250 , 000 . 00 

Less  profit  and  loss  balance .  29 , 983 . 81 


Housatonic  Railroad  Company . 

Shepaug  Litchfield  and  Northern  Railroad  Corn- 
pany . . 


26,328.73 

888,406.07 


i  220,016.19 
3,602,263.38 

112,742.29 


I 
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Received  from  New  England  Navigation  Company  for  ac- 


count  of  New  Haven  Steamboat  Company .  17,889.65 

Received  in  settlement  of  claims  from  contractors .  5,031.24 

Reserve  funds  discontinued,  assets  returned  to  treasury  and 
liability  canceled — 

Insurance  fund .  l ,  953 , 883 . 93 

Coal  fund .  29,470.74 

Received  from  city  of  New  Haven  in  sale  of  the  property  of 

the  toll  bridge .  25 , 000 . 00 

Received  at  the  dissolution  of  the  Eastern  Railway  Associa¬ 
tion .  7,038.59 

Minor  items,  37  in  number,  each  less  than  85,000 .  17,566.63 


Total .  38,621,388.48 


Grand  total .  43,790,098.69 


175a  Debits 

Debit  balance  transferred  from  income: 

Debit  balances . $13,393,181.98 

Credit  balances .  10 , 426 , 683 . 01 

-  82,966, 49S. 97 


Surplus  applied  to  sinking  and  other  reserve  funds: 

Reserve  for  freight  claims .  S6,611.91 


Debt  discount  extinguished  through  surplus: 

Discount  on  issue  of  carrier’s  funded  debt .  3,419,538. 17 


Loss  on  retired  road  and  equipment: 

Float  No.  20  lost  by  sinking .  11, 3S6 . 99 

Third  rail,  Hartford  to  New  Britain,  aban¬ 
doned — 

Original  cost .  859 , 969 . 95 

Less  salvage .  19, 249 . 88 

-  40,720.07 

Grain  elevator,  South  Boston,  abandoned .  249 , 505 . 00 

Cost  of  demolishing  grain  elevator  at  South  Boston .  7,086.68 

Tracks  at  New  Hartford,  abandoned .  1,839.86 

Interlocking  signals  removed . .  1 5 , 7S7 . 00 

Depreciation  prior  to  July  1,  1913,  on  equipment  retired  in 

year  1914 .  130,070.61 

Bridge  and  pontoons  at  Fishkill  Landing,  abandoned .  21,250.00 

Round  House  at  Stonington,  Conn.,  abandoned. . .  14,000.00 

Sundry  sidetracks  removed .  93,764.60 

Sundry  structures  abandoned  and  not  replaced .  56 , 163 . 16 


Total .  641,573.97 


Delayed  income  debits: 

Adjustment  of  income  accounts — 

Railway  operating  revenues .  58,181.96 

Separately  operated  properties,  profit .  299 , 231 . 92 

Income  from  funded  securities . 3,711.66 

Income  from  unfunded  securities  and  accounts .  107,334.87 

Railway  operating  expenses . .  336 , 195 . 88 

Railway  tax  accruals . .  538 , 973 . 90 

Uncollectible  railway  revenue . 24,519.72 

Hire  of  freight  cars .  160,892.34 

Joint-facility  rents .  110, 995 . 09 

Rent  for  leased  roads .  1 , 333 . 34 

Miscellaneous  rents . 4,470.32 
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Interest  on  funded  debt . 

Interest  on  unfunded  debt . . . 
Miscellaneous  income  charges 


Total 


Miscellaneous  debits: 

Loss  on  resale  of  carrier’s  capital  stock . I 

Reduction  of  book  value  of  carrier’s  stock  reacquired . ; 

175b 

Reduction  of  book  value  of  carrier’s  funded  debt  reacquired  j 

Loss  in  retirement  of  funded  debt  assumed . j 

Discount  on  carrier’s  equipment-trust  certificates  sold . ! 

Loss  on  sale  of  investment  securities . j 

Reduction  of  book  value  of  investment  securities . ! 

Book  account  due  the  Hartford  and  New  Haven  Railroad 
Company  by  the  New  York  and  New  Haven  Railroad  Com4 

pany  at  date  of  consolidation . J 

Extra  dividend  $10.33  per  share  on  63,000  shares  Hartford 
and  New  Haven  Railroad  Company  stock  paid  under  terms 

of  consolidation . J 

Bonds  of  Hartford  and  New  Haven  Railroad  Company  out-f 
standing,  but  not  of  record  at  date  of  consolidation! 

charged  here  when  paid . j 

Retirement  and  cancellation  of  first-mortgage  bonds  of 

The  Naugatuck  Railroad  Company . | 

Part  of  expenditures  for  equipment,  1904,  charged  here  in 

lieu  of  depreciation . . j 

Part  of  expenditures  for  improvements  at  Bridgeport,  Conn.* 

1904 . i 

Loss  in  exchange  of  convertible  debenture  certificates  for 

carrier’s  stock . \ 

Part  of  expenditures  for  improvements,  1906 — 

Road .  $1,865,819.82 

Equipment .  3,711,731.43 


Part  of  expenditures  for  road  improvements,  1907 

Part  of  expenditures  for  equipment,  1908 . 

Investment  in  the  Ridgefield  and  New  York 
Railroad  Company  incomplete  and  aban¬ 


doned — 

Cost  of  stock .  $39 , 004 . 98 

Other  expenditures .  2 , 950 . 00 


Advances  to  the  Boston  and  Providence  Railroad  Company 

charged  off . i 

Adjustment  of  expenditures  on  New  Haven  and  Northampr 

ton  Company  (of  1862) . j 

Adjustment  of  rail  and  tie  renewal  accounts . I 

Net  amount  current  assets  and  liabilities  taken  over  under 

sundry  leases . J 

Excess  cost  of  stock  of  The  Hartford  and  Connecticut  Vali 
ley  Railroad  Company  over  the  value  assigned  to  the 

property  received . j 

Current  liabilities  of  The  Hartford  and  Connecticut  Valley 

Railroad  Company  assumed . J 

Book  value  of  obsolete  material,  less  salvage . j 

Paid  The  Rhode  Island  Company  for  cancellation  of  con¬ 
tract  . j 

Discount  on  The  Consolidated  Railway  Company’s  funded 
debt  transferred . i 


2,051.56 

2,895.92 

209,161.95 


1,859,950.43 


134,650.98 

177,480.90 


$181,005.67 

36,338.50 

69,200.00 

2,719,750.63 

4,369,560.96 


403,230.37 


650,790.00 


37,000.00 

1,300,000.00 

7,326,781.10 

970,241.27 

126,605.91 


5,577,551.25 

3,000,000.00 

1,579,263.99 


41,954.98 

53,041.67 

23,641.03 

382.660.77 

121,316.69 

90,602.93 

96,647.07 

118.392.77 

120,000.00 

650,357.52 
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Reduction  in  cost  of  U.  S.  Transportation  Company  pur¬ 
chased  by  The  Hartford  and  New  York  Transportation 


Company .  $263 , 673 . 3 1 

Adjustment  of  cost  of  Boston  Wharf  Company  property. . .  48,142.50 

Minor  items,  33  in  number,  each  less  than  $5,000 .  30,455.25 

Uncollectible  accounts  and  other  miscellaneous  debits .  382,552.93 


Total .  31,082,890.95 


Grand  total .  40 , 057 , 064 . 40 

Credit  balance  on  date  of  valuation .  3 , 733 , 034 . 29 


Total .  43,790,098.69 


The  profit  and  loss  account  shows  delayed  income  credits 
of  $5,150,044.94  and  delayed  income  debits  $1,859,950.43, 
resulting  in  net  delayed  income  credits  of  $3,290,094.51.  It 
also  shows  premium  on  capital  stock  of  $17,205,164.63  as  a 
miscellaneous  credit,  which  is  not  according  to  present 
classification. 

The  sum  of  the  credit  balance  taken  over  from  the  Hart¬ 
ford  and  New  Haven  Railroad  Company,  $1,387,641.40,  and 
from  the  New  York  and  New  Haven  Railroad  Company, 
$1,043,971.28,  amounted  to  $2,431,612.68.  From  this  amount 
were  deducted  two  items  in  miscellaneous  debits,  book  ac¬ 
count  due  the  Hartford  and  New  Haven  Railroad  Company 
by  the  New  York  and  New  Haven  Railroad  Company  on 
date  of  consolidation,  $403,230.37,  and  extra  dividend  of 
$10.33  per  share  on  63,000  shares  Hartford  and  New  Haven 
Railroad  Company  stock  paid  under  terms  of  consolida¬ 
tion  $650,790,  amounting  together  to  $1,054,020.37,  leaving 
as  a  balance  $1,377,592.31  which  shows  as  the  profit  and  loss 
net  balance  charged  in  the  consolidation. 

Investment  in  Road  and  Equipment. 

The  investment  in  road  and  equipment,  including  land,  on 
date  of  valuation  is  stated  in  the  books  of  the  carrier  to  be 
$195,505,843.72,  of  which  $134,024,062.55  is  stated  to  repre¬ 
sent  the  investment  in  road  and  $61,481,781.17  the  invest¬ 
ment  in  equipment.  The  total  is  made  up  as  follows : 
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The  various  items  in  the  schedule  are  in  the  following 
paragraphs  considered  in  detail,  serially  by  properties. 

The  Hartford  and  New  Haven  Railroad  Company  and  the 
New  York  and  New  Haven  Railroad  Company !  consolida¬ 
tion  resulted  in  the  issue  of  stock  of  the  new  company  for 
stock  of  the  old  companies,  share  for  share,  and  the  as¬ 
sumption  of  all  liabilities  by  the  carrier,  which  took  all  of 
the  assets.  In  addition  to  receiving  stock  of  the  new  com¬ 
pany  the  stockholders  of  the  Hartford  and  New  Haven 
Railroad  Company  received  $10.33  in  cash  for  each  share 
held,  the  total  being  $650,790.  It  is  a  part  of  $1^,377,572.31 
in  the  statement  following.  The  two  sets  of  accounts  were 
brought  together  as  follows : 


Debits: 

Hartford  and  New  Haven  Railroad  Com¬ 
pany’s  investment — 

Road .  $4,803,758. 18 

Equipment .  872,197.00 

- $5,675,955.18 

New  York  and  New  Haven  Railroad  Com¬ 
pany’s  investment — 

Road . 8,357,715.79  ! 

Equipment .  968 , 775 . 00 

-  19,326,490.79 

Capital  stock  of  the  Company  for  Erecting  and  Supporting 


a  Toll  Bridge  from  New  Haven  to  East  Haven .  i  8,888.67 

Capital  stock  of  the  Hartford  and  New  Haven  Railroad  \ 

Company  (treasury  stock) .  1  200 , 000 . 00 

178 

Cash .  $2,393,482.16 

Other  assets,  net .  jl, 214, 275. 51 


Total . 

Credits: 

Capital  stock — 

Hartford  and  New  Haven  Railroad 

Company .  $6,500,000.00 

New  York  and  New  Haven  Railroad 
Company .  9 , 000 , 000 . 00 


Funded  debt  unmatured — 

Hartford  and  New  Haven  Railroad 

Company . .  580 , 000 . 00 

New  York  and  New  Haven  Railroad 
Company .  1,361,500.00 


Profit  and  loss  balance 


Total 


18,819,092.31 


15,500,000.00 


|l,941,500. 00 
jl, 377, 592.31 
- 

18,819,092.31 


The  funded  debt  of  the  Hartford  and  New  Hhven  Rail¬ 


road  Company  assumed  is  here  stated  as  $580,000.  Bonds 
of  the  par  value  of  $37,000  in  addition  were  found  to  be  out¬ 
standing  and  were  paid  off  by  the  carrier.  Th6  total  as¬ 
sumed  was  thus  $617,000  but  only  the  amount  recorded  as 
outstanding  at  the  date  of  consolidation  $580,000  was  en- 
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tered  as  part  of  the  cost  of  the  property.  When  the  re¬ 
mainder,  $37,000,  was  recorded  as  a  liability  the  charge  was 
made  to  profit  and  loss.  The  New  York  and  New  Haven 
Railroad  Company  had  outstanding  a  real-estate  mortgage 
for  $300,000.  The  property  pledged  was  further  mort¬ 
gaged  for  $116,500  making  the  whole  $416,500,  and  the  total 
debt  applicable  to  the  property  received  from  the  New  York 
and  New  Haven  Railroad  Company  —  $1,478,000,  but  only 
$1,361,500  was  so  charged. 

The  Stamford  and  New  Canaan  Railroad  Company  was 
a  reorganization  of  the  New  Canaan  Railroad  Company 
which  resulted  upon  default  in  payment  of  advances 
amounting  to  $99,877.46  made  by  the  carrier.  In  the  re¬ 
organization  the  carrier  received  stock  of  the  Stamford  and 
New  Canaan  Railroad  Company  to  the  amount  of  its  claim. 
The  property  was  taken  under  lease  by  the  carrier  and  then 
merged.  The  stock  was  replaced  by  stock  of  the  carrier  of 
the  par  value  of  $100,000.  The  amount  advanced  by  the 
carrier,  $99,877.46,  was  charged  as  the  cost  of  the  property. 

The  Hartford  and  Connecticut  Valley  Railroad  Company 
complete  issue  of  stock,  $800,000,  was  purchased  by  the 
carrier  for  $986,450.  The  road  was  leased  and  then  merged. 
Certificates  of  indebtedness  outstanding,  $800,  were  as¬ 
sumed.  The  investment  in  stock  was  canceled  and  $896,- 
647.07  was  charged  to  the  investment  in  road  and  equip¬ 
ment  and  $90,602.93  to  profit  and  loss.  If  the  latter  amount 
is  added  to  the  account  for  investment  in  road  and  equip¬ 
ment,  the  recorded  outlay  in  acquiring  the  property  of  the 
Hartford  and  Connecticut  Valley  Railroad  would  be  shown 
as  $987,250. 

The  New  York,  Providence  and  Boston  Railroad  Com¬ 
pany  was  merged  with  the  carrier  after  its  property  had 
been  leased.  Its  accounts  were  transferred  to  the  books 
of  the  carrier  on  the  following  basis : 
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Debits:  j 

Investment  in  road  and  equipment  (not  separable) .  $6,979,193.04 

Improvements  on  leased  property  of  the  Pawtuxet  Valley 

Railroad  Company .  16,313.53 

Investments  in  stock  of  the  Providence  and  Stonington 

Steamship  Company . 1,437,300.00 

New  York,  Providence  and  Boston  and  Old  Colony  Railroad 

Terminal  Company .  37 , 500 . 00 

Wood  River  Branch  Railroad  Company .  20 , 000 . 00 

The  Narragansett  Pier  Railroad  Company .  18 , 700 . 00 

Loans  and  bills  receivable .  150,000.00 


Total .  8,659,006.57 


INTERSTATE  COMMERCE  COMMISSION.  .  209 


Credits: 

Capital  stock . j  5 , 000 , 000 . 00 

Funded  debt  unmatured . j  2 , 300 , 000 . 00 

Loans  and  bills  payable . j  1 , 200 , 000 . 00 

Other  assets  and  liabilities,  net . !  159,006.57 

-4 - 

Total .  8,659,006.57 


The  carrier  expended  $3,000  cash  in  connection  with  the 
merger,  which  was  charged  to  its  profit  and  lo|ss  account. 
The  carrier  subsequently  sold  the  Warwick  branch  for 
$90,000,  making  the  net  cost  of  property  acquired  from  the 
New  York,  Providence  and  Boston  Railroad  Company  re¬ 
corded  at  $6,889,193.04. 

The  Contractors  to  Rebuild  and  Support  Union  Wharf 
and  Pier  in  New  Haven  entire  issue  of  stock  was  acquired 
by  the  carrier  for  $190,000,  and  there  was  received,  in  addi¬ 
tion  to  the  physical  property,  75  shares  of  the  sfock  of  the 
Providence  and  Worcester  Railroad  Company  and  10 
shares  of  Boston  and  New  York  Air  Line  Railroad  Com¬ 
pany,  which  were  sold  for  $12,400  and  the  remainder,  $177,- 
600,  was  included  in  the  carrier’s  account  for  investment  in 
road  and  equipment. 

The  Company  for  Erecting  and  Supporting  a  Toll  Bridge 
from  New  Haven  to  East  Haven  complete  issiie  of  stock 
was  acquired  by  the  carrier  from  the  Hartford  and  New 
Haven  Railroad  Company  at  a  book  value  of  $8,888.67. 
This  stock  represented  the  ownership  of  the  bridge  and  22 
shares  of  the  capital  stock  of  The  Chicago,  Rock  Island  and 
Pacific  Railroad  Company.  The  carrier  sold  the  bridge  to 
the  city  of  New  Haven  in  1886  for  $25,000  in:  cash,  and 
credited  that  amount  to  profit  and  loss.  In  October,  1895, 
the  bridge  company  was  merged  with  the  carrier  and  the 
book  value  of  the  stock,  $8,888.67,  was  divided,  $2,200  to  an 
account  representing  The  Chicago,  Rock  Island  hnd  Pacific 
Railroad  Company  stock  and  $6,688.67  to  the  account  for 
investment  in  road  and  equipment.  As  all  of  the  property 
of  the  bridge  company,  except  the  Chicago,  Rock  Island  and 
Pacific  Railroad  Company  stock,  had  been  sold,  no  charge 
should  have  been  made  to  the  account  for  investment  in 
road  and  equipment;  but  the  amount  so  charged  should 
have  been  written  off  to  profit  and  loss  against  the  amount 
credited  therein  as  received  for  the  bridge. 

The  Shore  Line  Railway  property  came  to  the  carrier  in 
the  consolidation  of  1872’  under  a  lease  to  the  New  York  and 
New  Haven  Railroad  Company.  Upon  the  merger  of  the 
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property  the  carrier  assumed  the  Shore  Line  Railway’s 
debt  and  replaced  the  Shore  Line  Railway  stock  of  the  par 
value  of  $1,000,000  with  carrier  stock  of  the  par  value  of 
$750,000.  The  charges  to  the  accounts  for  investment  in 
road  and  equipment  were  as  follows : 
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Funded  debt  of  the  Shore  Line  Railway  assumed .  $200,000.00 

Par  value  of  carrier  stock  issued  in  direct  exchange  for  Shore  Line 

Railway  stock  of  the  par  value  of  $806,800,  or  at  75 .  605,100.00 

Cash  paid  in  acquisition  of  Shore  Line  Railway  stock .  218,869.06 

Book  value  of  securities  given  for  1,932  shares  of  Shore  Line 
Railway  stock .  141 , 970 . 50 


Total  considerations  of  purchase .  1,165, 939 . 56 

Cash  received  with  railroad  property . .  520 . 09 


Investment  in  road  and  equipment .  1 , 165,419.47 

Premium  (credited  by  carrier  to  profit  and  loss) 
of  conversion  of  $1,000,000  of  Shore  Line  Rail¬ 
way  stock  at  75 . . .  S250 , 000 . 00 

Excess  of  cost  over  par  of  1,449  shares  of  carrier 
stock  used  in  exchange  and  charged  to  invest¬ 
ment  in  carrier's  own  stock .  215, 939 . 56 


34,060.44 

Less  deficit  from  operation  of  the  Shore  Line  Rail¬ 
way  charged  by  the  carrier  to  profit  and  loss . .  29 , 983 . 81 

-  4,076.63 


Actual  charge  of  carrier  to  its  account  for  investment  in  road  and 
equipment .  1,169,496.10 

The  Housatonic  Railroad  Company  was  acquired  with 
the  attendant  accounting  as  follows : 

Funded  debt  assumed  by  the  carrier . . . . .  $3,000,000.00 

Housatonic  Railroad  Company  complete  issue  of  capital  stock, 

par  value  $2 , 891 , 200,  purchased  for  cash . .  112, 873 . 15 

Purchased  for  book  value  of  carrier  stock  given  in  exchange. . . .  318,800.00 


Total  considerations  of  purchase . . .  3,431, 673 . 15 

Received  with  railroad  property  claim  against  The 
Danbury  and  Norwalk  Railroad  Company  for 
advances  from  the  Housatonic  Railroad  Com¬ 
pany .  $231,855.59 

A  one-twelfth  interest  in  the  Iron  Works  Aque¬ 
duct  and  Water  Company .  100.00 

-  231,955.59 


Investment  in  road  and  equipment .  3,199,717.56 

Excess  book  value  of  property  over  cost  of  ac¬ 
quisition  .  3 , 602 , 263 . 38 

Less  adjustment  of  carrier  stock  used  in  ac¬ 
quisition  .  70 , 273 . 15 

-  3,531,990.23 


Recorded  investment  in  road  and  equipment .  6,731, 707 . 79 

181  This  recorded  investment  was  segregated  as  fol¬ 
lows: 
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Road . I  $4,549,893.46 

Real  estate  (used  for  transportation  purposes) . j  421,796.86 

Other  property . 

Equipment . 


Total. 


178,481.32 
1,581,536.15 

6,731,707.79 

In  addition  to  the  debt  assumed,  $3,000,000, :  the  carrier 
also  assumed  the  Housatonic  Railroad  Company ’s  debt  to 
the  amount  of  $429,000  when  the  property  Saras  leased. 
This,  with  the  net  current  assets  and  liabilities;  taken  over 
at  the  date  of  the  lease  of  1892,  was  charged  to  profit  and 
loss. 

The  Shepaug,  Litchfield  and  Northern  Railroad  Com¬ 
pany  was  acquired  with  investment  detailed  as  Ifollows : 

Cash  for  complete  issue  $600,000  par  value  of  Shepaug,  Litchfield 

and  Northern  Railroad  Company  stock . 

Received  with  railroad  property: 

Carrier  stock  $20,000  par  value .  $37 , 000 . 00 

Current  assets,  net .  26 , 702 . 24 


Investment  in  road  and  equipment . 

Excess  book  value  of  property  over  cost  of  acqui¬ 
sition  . 

Profit  and  loss  balance  transferred . 


Recorded  investment  in  road  and  equipment . 


219,297.19 

112,742.29 


$380,702.81 


63,702.24 


317,000.57 


332,039.48 


649,040.05 


The  Danbury  and  Norwalk  Railroad  Company  was  pur¬ 
chased  for  an  agreed  price  of  $750,000  and  the  assumption 
of  the  funded  debt,  $1,000,000.  The  investment  was  ac¬ 
counted  as  follows : 


Funded  debt  assumed . . . ; 

Distributive  share  of  the  agreed  purchase  price  on  19.5  shares 
of  Danbury  and  Norwalk  Railroad  Company  stock  not  ac-  i 
quired,  at  $62.50  for  each  share,  less  $31.25,  the  amount  due  on  : 

oiie-half  shares  not  turned  in . j 

Cash  advanced  by  the  carrier  for  traditions  and  betterments  . . . .  ; 
Cash  paid  for  2,960J^  shares  of  Danbury  and  Norwalk  Railroad 

Company  stock  of  the  par  value  of  $248,025 . j 

Par  value  of  carrier  stock  issued  in  exchange  for  8,928  shares  of  | 
the  Danbury  and  Norwalk  Railroad  Company  stock,  par 

value  $446, 400 . j 

Book  value  of  23  shares  of  carrier  stock  given  in  acquisition  of  ! 
92  shares  of  Danbury  and  Norwalk  Railroad  Company  stock 
of  the  par  value  of  $4,600 . ! 


Investment  in  road  and  equipment . j 

From  the  total  of  these  considerations  there  was  deducted  the  i 
excess  over  par  of  the  book  value  of  23  shares  of  carrier  stock 
used  in  the  acquisition  of  92  shares  of  the  Danbury  and  Nor-  ; 
walk  Railroad  Company  which  was  charged  to  the  carrier’s  I 
investment  in  its  own  stock  and  the  Danbury  and  Norwalk 
Railroad  Company  stock  acquired  was  converted  into  23  shares 
of  carrier  stock . i 


$1,000,000.00 

1,187.50 

285,376.83 

236,816.36 

223,200.00 

5,779.60 

1,752,360.29 


3,479.60 

1,748,880.69 


I 


Recorded  investment  in  road  and  equipment 
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182  The  Providence  and  Springfield  Railroad  Com¬ 
pany  was  acquired  through  the  acquisition  by  the 
carrier  of  5, 070%  shares  of  its  stock  out  of  a  total  of 
5,17 4%  shares  outstanding.  The  property  was  purchased 
for  an  agreed  price  of  $569,195  and  the  assumption  of  the 
funded  debt,  $750,000,  a  total  of  $1,319,195.  In  recording 
the  cost,  the  carrier  made  charges  as  follows : 


For  the  funded  debt  assumed . . .  S750 , 000 . 00 

Distributive  value  of  104  shares  not  held  paid  in  cash .  11,440.00 

Cash  paid  for  5,070 shares .  $513 , 213 . 72 

Less  accrued  dividend .  30.22 

-  513,183.50 

Cash  paid  to  quiet  claims  of  stockholders .  2 , 571 . 00 

Total  considerations  of  purchase .  1 , 277 , 194 . 50 

Cash  received  with  railroad  property .  28.12 

Recorded  investment  in  road  and  equipment .  1 , 277 ,165.38 

The  Woonsocket  and  Pascoag  Railroad  Company  was  purchased  for — 

Funded  debt  assumed  by  the  carrier .  $100,000.00 

Book  investment  of  carrier  in  Woonsocket  and  Pascoag  Railroad 
Company  stock .  100, 000 . 00 

Recorded  investment  in  road  and  equipment .  200 , 000 . 00 


The  stock  was  the  entire  issue  of  the  par  value  of  $200,- 
000,  which  was  acquired  from  The  New  England  Railroad 
Company  upon  the  purchase  of  that  company’s  property. 

The  New  Haven  and  Derby  Railroad  Company  was  pur¬ 
chased  for  an  agreed  price  of  $2,044,370,  which  included  the 
total  funded  debt  of  $1,280,000  to  be  assumed  by  the  pur¬ 
chaser.  The  total  net  charge  for  the  property  was  $1,820,- 
074.45,  made  up  of  the  following: 


Funded  debt  assumed  at  par . .* .  $1 , 280 , 000 . 00 

Distributive  share  of  agreed  purchase  price  due  on  two  shares  of 

stock  not  held . .  342 . 00 

Cost  of  4,468  shares  of  stock: 


Book  value  of  1,184  shares  of  carrier  stock  for 


Book  value  of  Boston  and  New  York  Air  Line 

Railroad  Companv  stock  for  294  shares . .  31 , 219 . 00 

-  214,428.25 

Ad j  ustment  of  rent  through  income .  2.55 

Cash  expenditures  for  improvements  to  road  while  under  lease . .  401,195.00 


Investment  in  road  and  equipment .  1 , 895 , 962 . 7 0 

Deduction  as  amount  added  to  book  value  of  carrier  stock  held . .  75 , 888 . 25 


Recorded  investment  in  road  and  equipment .  1 , 820 , 074 . 45 


The  total  of  the  funded  debt  here  shown  as  assumed  is 
the  amount  outstanding  at  the  date  the  carrier  purchased 
the  property.  The  bonds  guaranteed  by  the  city  of  New 
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Haven,  $225,000,  and  the  certificates  of  debt,  $180,000,  is¬ 
sued  to  reimburse  the  city  of  New  Haven  for  interest  paid 
on  the  guaranteed  bonds,  in  all  $705,000,  were!  not  entered 
by  the  carrier  as  funded  debt  assumed  but  wefe  retired  by 
the  issue  of  carrier  capital  stock  at  parj 
183  The  Middletown,  Meriden  and  Waterbury  Kail- 
road  Company  was  purchased  at  an  agreed  price  of 
$100,000.  The  carrier  charged  as  its  investment  in  road 
and  equipment  this  agreed  price,  with  the  addition  of  a 
charge  of  $540,  described  as  improvements  to  the  property, 
making  a  total  of  $100,540.  The  carrier’s  actual  invest¬ 
ment  was  $136,220,  the  amount  paid  for  the  acquisition  of 
the  complete  issue  of  the  capital  stock,  together  with  the 
improvement  charge  of  $540,  aggregating  $136, 760. 

The  Rockville  Railroad  Company  was  acquired  by  the 
carrier  through  purchase  of  total  issue  of  capital  stock, 
$108,750  par  value,  for  $35,062.50,  and  the  liquidation  of 
outstanding  notes,  $16,900,  making  the  recorded  investment 
in  road  and  equipment  $51,962.50. 

The  agreed  purchase  price  for  the  property  was  $128,- 
750,  and  this  amount  was  entered  as  paid  but  concurrently 
the  same  amount  was  recorded  as  received  for  the  stock, 
which,  however,  was  not  actually  disposed  of,  but  was 
canceled. 

The  Rhode  Island  and  Massachusetts  Railrohd  Company 
(of  R.  I.)  was  acquired  through  purchase  by  the  carrier  of 
its  capital  stock,  par  value  $180,000,  for  $189,299.50.  The 
agreement  for  the  sale  of  the  property  fixed  the  price  at 
$180,000,  but  the  amount  entered  in  the  account  for  invest¬ 
ment  in  road  and  equipment  was  the  cost  of  the  stock, 
$189,299.50.  | 

The  Colchester  Railroad  Company  was  acquired  through 
the  purchase  by  the  carrier  of  all  of  the  capital  stock,  $25,- 
000  par  value,  for  $1,250,  and  the  assumption  qf  the  funded 
debt  of  $25,000  par  value,  aggregating  a  recorded  invest¬ 
ment  in  road  and  equipment  of  $26,250. 

The  Naugatuck  Railroad  Company  was  acquired  at  an 
agreed  price  of  $10,516,574.59,  made  of  $6,016,574.59  for 
distributions  to  the  stockholders  and  the  funded  debt, 
$4,500,000.  The  investment  accounting  follows. 
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Funded  debt  assumed  at  par .  $4,500,000.00 

Cost  of  15,743  out  of  20,000  shares  of  The  Naugatuck  Railroad 

Company  capital  stock  outstanding .  2 , 789 , 549 . 63 

Cash  paid  to  holders  of  4,257  shares,  as  their  proportion  of  agreed 
purchase  price .  1 , 280 , 628 . 37 


Total  considerations  of  purchase .  8 , 570 ,178.00 

Less  accrued  dividends  included  in  amounts 

charged  to  income .  $16, 977 . 63 

Less  unexpended  balance  of  proceeds  of  bonds 
issued  by  The  Naugatuck  Railroad  Company 

for  additions  and  betterments .  1 , 065 , 376 . 07 

-  1,082,353.70 


Investment  in  road  and  equipment .  7 , 487 , 824 . 30 

Deduction  as  proportion  of  cost  of  stock  charged  to  investment 
in  carrier  stock  on  account  of  exchange  of  475  shares  at  par.  .  75,593.00 


Recorded  investment  in  road  and  equipment .  7,412,231.30 


The  Providence  Terminal  Company  was  acquired  at  a 
price  fixed  for  all  of  the  property  of  this  company  of 
$6,000,000,  made  up  of  $4,000,000  of  funded  debt  outstand¬ 
ing  and  $2,000,000  for  distribution  to  the  stockholders  at 
par.  The  carrier  held  all  of  the  stock,  so  no  money  was 
actually  paid  out  on  account  of  the  stock,  although  entries 
were  made  in  the  cash  book  to  show  the  payment  of  $2,000,- 
000  to  apply  on  the  purchase  price  and  concurrently 
184  the  receipt  of  the  same  amount  as  due  the  carrier  as 
holder  of  all  of  the  stock.  The  account  for  invest¬ 
ment  in  road  and  equipment  was  charged  as  follows : 


Funded  debt  assumed . : . . .  $4 , 000 , 000 . 00 

Cost  of  $2,000,000  capital  stock,  received  in  repayments  of  ad¬ 
vances  and  other  accounts,  at  par .  2 , 000 , 000 . 00 

Net  current  liabilities  assumed .  62 , 690 . 77 

Profit  and  loss  balance  taken  over .  3,650.01 

Total  charges .  6 , 066 , 340 . 78 

Less  an  unpaid  balance  due  the  Providence  Terminal  Company 
on  account  of  its  bonds  delivered  to  the  carrier  in  anticipation 
of  the  receipt  of  funds  for  new  construction  or  additions  and 

betterments . .  3 , 434 ,091.65 

*  ■  ■  —  -  ■ 

Recorded  investment  in  road  and  equipment .  2 , 632 , 249 . 1 3 


The  Boston  and  New  York  Air  Line  Railroad  Company 
acquisition  was  on  basis  of  an  agreed  purchase  price  of 
$7,317,946.84,  made  up  the  funded  debt  at  par,  $3,770,000, 
and  $3,540,946.84  for  distribution  to  the  stockholders.  The 
amount  assigned  to  the  road  and  equipment  property  ac¬ 
quired  by  the  carrier  was  less,  being  composed  of  the  items 
following : 
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Funded  debt  assumed .  $3 , 777 , 000 . 00 

Cash  paid  as  the  distributive  share  of  the  purchase  price  due 

holders  of  the  stock  not  acquired  by  the  carrier . i  S2S,743.82 

Cost  of  stock  acquired .  $1,579,065.01  i 

Less  portion  sold  for .  $43 , 761 . 00 

Less  book  value  of — 

Carrier  stock  increased 

by .  159,327.39 

Less  accrued  dividends _  1,159.29 

-  204 , 247 . 68  | 

-  1,374,817.33 

Profit  and  loss  balance  taken  over . I  183. 2S 


Total  charges . j  5 , 980 , 744 . 43 

Less  accrued  dividends . . . . .  9 , 444 . 00 

Less  unpaid  balance  due  the  Air  Line  for  its 
bonds  delivered  to  the  carrier  in  anticipation 
of  the  receipt  of  funds  for  additions  and  bet¬ 
terments .  2,509,141.06 

- 1  2,518,585.06 


Recorded  investment  in  road  and  equipment .  3 , 462 ,159.37 

The  item  of  increase  of  book  value  of  earner  stock  in  above! 
accounting  is  not  according  to  our  present  accounting .  159,327.39 


Investment  in  road  and  equipment . j  3,621, 486 . 76 


The  Pawtuxet  Valley  Railroad  Company  was  acquired 
by  the  assumption  of  its  funded  debt  at  par,  $160,000,  and 
the  acquisition  of  all  of  its  capital  stock  for  $202,456.  Cur¬ 
rent  assets  were  acquired  with  the  railroad  property, 
amounting  to  $1,520.26,  leaving  as  the  recorded,  investment 
in  road  and  equipment,  $360,935.74. 

The  Manufacturers’  Railroad  Company  was  acquired  on 
basis  of  price  for  the  property  of  $60,000,  but  a^'  the  carrier 
was  the  owner  of  all  of  the  stock  entitled  to  share  in  the 
distribution,  no  money  payment  was  actually  made.  The 
charge  to  the  carrier’s  account  for  investment  in 
185  road  and  equipment  was  made  of  the  cost  of  the  cap¬ 
ital  stock  of  $51,030.65,  and  an  unpaid  debt  due  the 
carrier  for  cash  advances  of  $2,216.65,  aggregating  $53,- 
247.30.  | 

The  New  England  Railroad  Company  was  acquired  on 
basis  of  an  agreed  purchase  price  of  all  of  the  property  of 
$45,000,000,  comprising  the  funded  debt  at  par,  $17,500,000, 
and  $27,500,000  for  distribution  to  the  stockholders ;  $20,- 
000,000  common  to  receive  par  and  $5,000,000  preferred  to 
receive  $150  for  each  share  or  $7,500,000.  The  charge  to 
the  carrier’s  account  for  investment  in  road  and  equip¬ 
ment,  however,  was  made  on  a  different  basis,  as  follows : 
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Funded  debt  assumed  at  par . $17, 500 , 000 . 00 

Outside  holding?  distributive  share .  12 , 350 . 00 

Cost  of  49,999  shares  The  New  England  Railroad  Company 

preferred .  2 , 8S9 , 508 . 17 

Cost  of  199, 87S  shares  The  New  England  Railroad  Company 

common . . 6,219,835.72 

Unpaid  balance  due  carrier  for  advances  for  additions  and  bet¬ 
terments . 3,105,192.53 

Current  liabilities  assumed,  net . . .  1 , 769 . 85 


Total  considerations  of  purchase .  29 , 728 , 656 . 27 

Less  minor  adjustments,  dividends  and  other .  577.08 


Investment  in  road  and  equipment .  29,728,079.19 

Deduction  as  amount  added  to  book  value  of  carrier  stock  held 
in  consequence  of  exchange  for  The  New  England  Railroad 
Company  stock . .  2 , 439 , 862 . 23 


Recorded  investment  in  road  and  equipment .  27,2S8,216.96 

The  Newport  and  Wickford  Railroad  and  Steamboat 


Company  property  was  sold  under  foreclosure,  the  stated 
price  being  $60,000.  The  carrier  took  all  of  the  railroad 
property,  but  did  not  take  the  steamboat  which  the  com¬ 
pany  owned,  and  which  was  sold  for  $20,000.  The  charges 
to  investment  were  as  follows  : 

Cash  paid  for  railroad  property .  S24.416. 17 

Current  liabilities  assumed,  net .  976.26 

Unpaid  balance  due  carrier  for  material  and  supplies  and  labor 

furnished . : .  29,196.61 

Total  charges . .  54 , 589 . 04 

Less  cash  returned  by  trustees .  S6 , 000 . 00 

Cash  from  other  sources .  1 , 449 . 10 

-  7,449.10 


Investment  in  road  and  equipment .  47,139.94 

The  New  Haven  and  Northampton  Company  (of  1862) 
was  acquired  on  basis  of  an  agreed  purchase  price  for  all 
the  property,  of  $4,084,000,  which  included  the  funded  debt 
at  par,  $3,100,000,  and  $984,000  for  distribution  to  the 
holders  of  24,600  shares  of  stock.  The  carrier  held  all  of 
the  stock  which  stood  in  its  books  at  $826,637.44.  The 
charges  to  the  account  for  investment  in  road  and  equip¬ 
ment  were  as  follows: 


Funded  debt  assumed .  83,100, 000 . 00 

Cash  for  12,557  shares  capital  stock .  325 ,110.44 

Book  value  of  4,828  shares  of  carrier’s  stock  exchanged  for  11,967 
shares  of  stock . .  493 , 442 . 00 

186 

Book  value  of  securities  of  other  companies  exchanged  for  76 

shares  of  stock .  8 , 085 . 00 

Carrier’s  outlay  for  additions  and  betterments . .  92 , 400 . 66 

Carrier’s  outlay  to  sinking  fund  under  lease . .  876.42 


Investment  in  road  and  equipment . .  4,019,914.52 
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Par  value  4,920  shares  carrier  stock .  $492 , 000 . 00 

Cost  of  12,300  shares  of  New  Haven  and  North¬ 
ampton  Company  (of  1862)  stock  in  conversion 
—cash .  297,585.86; 

i 

— 

Excess  credited  to  profit  and  loss .  194,414 . 14; 

Book  value  565  shares  of  stock  of  New  Haven  and 
Northampton  Company  (of  1862) .  59,651.58 

Par  value  of  226  shares  of  carrier  stock  given  in 
conversion .  22 , 600 . 00 

Excess  added  to  carrier’s  investment  in  its  own 
stock  and  credited  to  investment  in  road  and 
equipment .  37,051.58 


Debit  items  to  investment . j  157,362.56 

Recorded  investment  in  road  and  equipment . !  4,177, 277 . 08 


i 

The  Rhode  Island  and  Massachusetts  Railroad  Company 
(of  Mass.)  was  acquired  by  payment  of  the  carrier  of  $191,- 
700  in  cash  for  all  of  the  capital  stock  of  the  company, 
1,000  shares  of  the  par  value  of  $100,000,  which  amount 
was  Charged  to  its  account  for  investment  in  road  and 
equipment. 

The  Berkshire  Railroad  Company  (1905)  was  acquired 


on  basis  of  an  agreed  price  for  all  of  the  property  of 
$1,887,725,  being  $175  for  each  of  10,787  shares  of  capital 
stock.  The  charge  to  the  carrier’s  account  for  investment 


in  road  and  equipment  was  made  of  the  following  items : 


Cost  of  9,041  shares  of  Berkshire  Railroad  Company  (1905) 


stock .  $1,609,254.65 

Book  value  of  143  shares  held  by  the  Berkshire  Railroad  Com¬ 
pany  (1905) . : . . . I  13,178.32 

Liability  of  the  Berkshire  Railroad  Company  (1905)  to  the  car-j 

rier  for  additions  and  betterments  made  under  lease . j  598,976.69 

Distributive  share  of  purchase  price  due  holders  of  1,603  shares.  280,525.00 

Total  charges . ; . |  2,501, 934 . 66 

Less  assets  other  than  road  and  equipment  received:  143  shares! 
of  stock  held  by  the  Berkshire  Railroad  Company  (1905) .  .  .  .  j  13,178.32 

I 

Investment  in  road  and  equipment . . . . . !  2 , 488 , 756 . 34 

Deductions  for  excess  of  book  cost  of  stock  over  the  distribu¬ 
tive  share  of  purchase  price . j  15,232.97 

Recorded  investment  in  road  and  equipment . j  2 , 473 , 523 . 37 


The  Milford,  Franklin  and  Providence  Raiiroad  Com- 

'  i 

panv  was  acquired  by  the  carrier  for  the  following  con¬ 
siderations  : 


Cash  for  $100,000  par  value  of  capital  stock,  complete  issue. ...  $49,716.47 

Funded  debt  assumed . j  10 , 000 . 00 

Investment  in  road  and  equipment . j  59,716.47 

Increase  in  book  value  credited  to  profit  and  loss . !  50,283.53 

Recorded  investment  in  road  and  equipment . i  110, 000 . 00 


i 
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187  The  Milford  and  Woonsocket  Railroad  Company 
was  acquired  by  the  carrier  for  the  following  con¬ 
siderations  : 


Capital  stock,  par  value  S 148,600,  entire  issue,  purchased  for  cash  $73 , 253 . 07 
Funded  debt  assumed  at  par .  60 , 000 . 00 

Investment  in  road  and  equipment .  133 , 253 . 07 

Increase  in  book  value  credited  to  profit  and  loss .  75,346.93 

Recorded  investment  in  road  and  equipment .  208 , 600 . 00 


The  Roxbury  Central  Wharf  Company  was  acquired  by 
the  carrier  for  the  folowing  considerations: 


Real-estate  mortgage  assumed .  .  $290 , 000 . 00 

Book  value  of  3,000  shares  of  capital  stock  of  the  Roxbury  Central 

Wharf  Company .  756,000.00 

Current  liabilities  assumed,  net .  9 , 193 . 89 


Total  charges .  1 , 055 ,193.89 

Less  nominal  value  assigned  to  seven  shares  of  stock  retained ...  7.00 


Investment  in  road  and  equipment .  1 , 055 ,186.89 

Profit  and  loss  balance  taken  over . .  6 , 736 . 36 


Recorded  investment  in  road  and  equipment .  1 , 048 , 450 . 53 


The  South  Bay  Wharf  and  Terminal  Company  was  ac¬ 
quired  by  the  carrier  for  the  following  considerations: 


Real-estate  mortgages  assumed .  $41, 500 . 00 

Book  value  of  14,810  shares  South  Bay  Wharf  and  Terminal  Com¬ 
pany  stock : 

Cash.... . . .  292,463.11 

Book  value  4  per  cent  debentures .  1 , 655 , 000 . 00 

Interest  due  and  other  items .  15, 536 . 89 


Total  charges . . .  2 , 004 , 500 . 00 

Less — 

Nominal  value  assigned  to  nine  shares  of 

stock  retained .  $9.00 

Current  assets  received .  13, 283 . 39 

Proceeds  of  sale  of  a  portion  of  land  received  1 , 466 . 26 

-  14,758.65 


Investment  in  road  and  equipment . .  1 , 989 , 741 . 35 

Profit  and  loss  balance  taken  over .  5,931.75 


Recorded  investment  in  road  and  equipment .  1 , 983 , 809 . 60 

Restated  investment. — The  “other  items”  are  not  in  ac¬ 
cordance  with  the  present  accounting  classification.  If  they 
were  eliminated  from  the  investment  in  road  and  equipment 
account  of  the  carrier  and  $4,160,134  added  for  equipment 
purchased  but  not  recorded,  and  if  the  other  adjustments 
herein  described  were  made,  the  balance  therein  on  date  of 
valuation  would  be  increased  $2,164,195.07,  to  $197,670,- 
038.79. 
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Recorded  money  outlay: 

Cash,  net . $141 , 363 , 290 . 35 

N otes  payable  assumed .  1 , 363 , 400 . 00 

Open  account,  balance  due,  canceled .  3,105,192.53 

188 


145,831,882.88 


Capital  stock  issued .  21,647,100.00 

Funded  debt  assumed .  43 , 994 , 300 . 00 

Funded  debt  issued . j  4,160,134.00 

Investment  securities  surrendered . |  2,832,046.96 

■J-.,  ■  —  ■ 

From  which  must  be  deducted: 

Excess  of  assets  over  liabilities,  other  than 
road  and  equipment,  received  with  roads 
acquired — 

Current  assets  received . $13,975,964.91  j 

Current  liabilities  assumed .  2 , 699 , 679 . 93 


Retirements  and  adjustments  not  specific¬ 
ally  assignable  to  any  class  of  outlay 
shown,  net — 

Net  items  for  road .  1 , 568 , 193 . 94 

Net  items  for  equipment .  7,950,946.13 


11,276,284.98 


9,519,140.07 


The  carrier  has  stated  that  the  outlays  include  $3,524,- 
831.45  as  the  cost  of  certain  lands  classified  herein  as  non¬ 
carrier  lands.  Of  that  amount,  the  chapter  on  original  cost 
to  date  shows  $3,478,196.82  (included  in  $7,288,002.53)  and 
$1,460.96  as  supported  by  accounting  records^  and  $45,- 
227.67  not  so  supported.  The  carrier  also  states  that  these 
outlays  include  $6,176,288.66  as  the  cost  of  lands  classified 
herein  as  partly  carrier  and  partly  noncarrier.  !  Of  the  lat¬ 
ter  amount  there  is  shown  in  the  chapter  on  original  cost 
to  date  $6,141,556.08  as  supported  by  the  accounting  records 
(composed  of  amounts  $3,452,705.55  and  $2,688,850.53)  and 
$34,732.58  not  so  supported.  The  portion  of  the  cost  of  the 
partly  carrier  and  partly  noncarrier  lands,  equitably  as¬ 
signable  to  the  noncarrier  uses  of  those  lands,  lias  not  been 
determined.  The  retirements  and  adjustments  are  given  in 
greater  detail  as  follows : 

; 

Road: 

Estimated  value  of  electric  material  abandoned . !  $109 , 601 . 65 

Sundry  structures  and  facilities  abandoned . . ;  513,295.08 

Estimated  value  of  land  not  needed  for  transportation  uses.  317,744.65 

Mortgage  assumed  by  purchase  of  property. . . j  300,000.00 

Part  of  cost  of  new  rails  transferred  to  operating  expenses. . ;  111,380.62 

Part  of  cost  of  Bridgeport  improvements  transferred  from 
profit  and  loss . j  970,241.27 

Total  credits . j  2 , 322 , 263 . 27 


220 


N.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  YS. 


Recorded  value  of  miscellaneous  electric 

properties .  $741 , 669 . 33 

Recorded  value  of  securities  in  road  account 
sold.... .  12,400.00 


Total  debits 


754,069.33 


Net  credits .  1 , 56S  ,193.94 

Equipment: 

Part  of  expenditures  for  equipment  in  1904  transferred  to 

profit  and  loss .  7 , 326 ,781.10 

Estimated  value  of  equipment  retired  1907-1915 .  8,660,045.57 

Adjustment  of  book  value  of  floating  equipment .  68,861 . 15 


189 


Floating  equipment  retired  and  held  for  sale .  139 , 756 . 00 

Part  of  equipment  expenditures,  1876,  transferred  to  operat¬ 
ing  expenses . . .  53 , 400 . 00 

Part  of  book  value  of  sleeping  and  parlor  cars  sold,  trans¬ 
ferred  to  operating  expenses .  188 , 724 . 91 

Recorded  expenditures  for  equipment  transferred  to  “Equip¬ 
ment  trust  account”  and  classified  as  unadjusted  debits. .  2S5,721 .4S 


Total  credits . . . . . . .  16,723,290.21 

Appraised  value  of  equipment  received  from  lessor  com¬ 
panies . .  8,772,344.08 


Net  credits .  7,950,946.13 

Separation  of  equipment  from  road. — The  division  of  the 
book  account  between  road  and  equipment  is  not  exact.  At 
several  dates  the  equipment  then  in  use  was  appraised  and 
entries,  to  bring  the  book  account  for  equipment  into  agree¬ 
ment  with  the  several  appraisals,  were  made  and  the  ac¬ 
count  for  road  changed  in  a  like  amount.  The  total  added 
to  the  equipment  account,  and  deducted  from  the  account 
for  road,  by  these  inventory  adjustments  was  $8,880,137.04. 
No  attempt  is  made  here  to  correct  the  book  account  for 
equipment,  but  there  are  features  of  it  which  affect  that  for 
road.  The  carrier  received  with  the  completed  roads  ac¬ 
quired  some  equipment  which  was  recorded  in  its  accounts 
as  equipment  and  some  which  was  not  so  recorded.  The 
amounts  to  represent  the  equipment  received,  entered  in  its 
accounts  as  equipment,  were  as  follows : 


Received  from — 

Hartford  and  New  Haven  Railroad  Company .  SS72, 197.00 

New  York  and  New  Haven  Railroad  Company .  968,775.00 

Boston  and  New  York  Air  Line  Railroad  Company .  77,200.00 

Manufacturers’  Railroad  Company .  8,810.31 

The  New  England  Railroad  Company . .  2,416, 608 . 87 

New  Haven  and  Northampton  Company  (of  1862) .  750,000.00 


Total .  5,093,591.18 

The  records  of  the  following  companies  show  that  some 
equipment  was  conveyed  to  the  carrier  but  the  latter  made 
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no  separate  entries  to  show  the  cost  or  value  thereof.  The 
recorded  cost  of  the  equipment  delivered  by  these  com¬ 
panies,  or  that  reported  to  public  authorities  when  no  other 
record  was  available,  at  the  time  of  the  sale  of  the  prop¬ 
erty  was  as  shown. 

Conveyed  by — 

The  Hartford  and  Connecticut  Valley  Railroad  Company. .  §15,400.77 


Housatonic  Railroad  Company .  11,581, 336 . 1 5 

Shepaug,  Litchfield  and  Northern  Railroad  Company .  I  43,921.27 

The  Danbury  and  Norwalk  Railroad  Company .  !  228,971.89 

New  Haven  and  Derby  Railroad  Company .  j  200,675.92 

The  Rockville  Railroad  Company .  i  25 , 857 . 99 

The  Naugatuck  Railroad  Company .  j  309 , 997 . 37 

Boston  and  New  York  Air  Line  Railroad  Company .  52,731.94 


12,458,893.30 

The  amount  shown  for  the  Boston  and  New!  York  Air 
Line  Railroad  Company  is  the  excess  of  its  account  for 
equipment  over  the  amount  recorded  by  the  carrier. 
190  There  were  other  companies  from  which  ihe  carrier 
received  equipment,  as  the  New  York,  providence 
and  Boston  Railroad  Company,  and  the  Providence  and 
Springfield  Railroad  Company,  but  no  separate  afnount  was 
recorded  to  represent  it.  The  result  is  that  the  account  for 
road  is  overcharged  by  an  amount  which  can  hot  be  de¬ 
termined,  representing  that  part  of  the  cost  of  equipment, 
not  charged  as  equipment,  which  was  received  with  the 
roads  acquired  and  worn  out  or  discarded  before  the  ap¬ 
praisals  were  made.  It  is  also  overcharged,  by  the  differ¬ 
ence  between  the  cost  of  equipment  which  was  inventoried 
at  less  than  that  cost,  and  the  appraised  value,  phe  carrier 
received  from  the  owners  of  its  leased  roads  equipment 
which  was  entered  in  its  accounts  at  the  appraised  or  agreed 
values.  At  the  subsequent  several  appraisals  no  separa¬ 
tion  of  the  leased  or  owned  equipment  was  made  and  the 
total  adjustments  of  the  book  values,  representing  both 
owned  and  leased  equipment,  were  made  through  the  road 
account. 

Expenditures  charged  to  other  accounts. — The  carrier 
made  expenditures  purporting  to  be  for  road  and  equip¬ 
ment  property  which  was  not  charged  to  the  account  repre¬ 
senting  such  property  but  were  charged  to  profit  and  loss 
and  income  as  follows : 
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Year.  Road.  Equipment.  Total. 

1904 . . .  §970,241.27  $7,326,781.10  $8,297,022.37 

1906  . . .  1,865.819.82  3,711,731.43  5,577,551.25 

1907  . . .  3,000,000.00  .  3,000,000.00 

1908  .  1,579,263.99  1,579,263.99 

Total . .  5,836,061.09  12,617,776.52  18,453,837.61 

In  1907  the  income  account  was  charged  $3,000,000  and 

that  amount  was  credited  to  an  improvement  account 
against  which  current  charges  for  road  and  equipment 
property  were  made.  What  part,  if  any,  of  these  amounts 
represent  renewals  of  property  worn  out,  sold,  or  for  any 
other  cause  withdrawn  from  transportation  uses  is  not  as¬ 
certainable.  Prior  to  June  30,  1913,  the  carrier’s  charges 
for  depreciation  of  equipment  were  not  made  as  prescribed 
by  us  and  these  charges  for  equipment  may  have  been  in 
lieu  of  depreciation.  On  date  of  valuation,  various  addition 
and  betterment  projects  were  in  progress  and  $599,310.04 
had  been  charged  therefor  but  these  projects,  being  in¬ 
complete,  were  not  in  service  and  the  cost  was  not  included 
in  the  accounts  for  investment  in  road  and  equipment. 

Equipment  returned  not  included  in  road  and  equipment 
account. — The  carrier  includes  in  its  return  of  equipment, 
hereinafter  described  and  classified,  271  passenger-train 
cars  at  a  total  cost  of  $4,160,134.  This  amount  is  not  in¬ 
cluded  in  its  account  for  investment  in  road  and  equipment. 
These  cars  were  acquired  under  a  lease  and  conditional  sale 
agreement,  by  which  the  manufacturer  sold  them  to  a 
vendor,  which  leased  them,  through  a  trustee,  to  the  car¬ 
rier.  The  lease  provides  certain  payments  to  be  made, 
which  are  called  payments  of  rent,  and  that  when  all  of 
these  payments  are  made,  but  not  before,  they  are  to  be  con¬ 
sidered  payments  of  purchase  money,  and  the  cars  become 
the  property  of  the  carrier.  The  trustee  has  issued  trust 
certificates  to  represent  the  deferred  payments. 

Original  Cost  to  Date. 

The  original  cost  to  date  of  all  common-carrier  property 
owned  by  the  carrier  can  not  be  ascertained  from  the  records 
that  are  obtainable.  Accounting  records  are  inade- 
191  quate  on  property  representing  a  recorded  road 
mileage  of  262.39  miles,  certain  unverified  informa¬ 
tion  on  which  is  given  hereinafter.  The  recorded  outlay 
for  the  remaining  common-carrier  property,  representing  a 
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recorded  road  mileage  of  1,015196  miles  and  additions  and 
betterments  covering  the  whole  property,  to  date  of  valua¬ 
tion,  is  as  follows : 


Recorded  money  outlay  (cash  and  notes) . $193,917,951.42 

Outlay  in  securities .  18, 265 , 273 . 96 

Outlay  in  other  considerations .  |1 2 , 378 , 822 . 78 

■n  «  •  «  <■  ill  «  «  ,  i  .«  «  «•  i  i  mm  /N  i 


From  which  should  be  deducted  retirements  and  adjustments . . .  13 , 147 , 048 . 79 

These  outlays  are  shown  in  detail  in  the  following  table: 


i 


i 


i 


i 


i 


i 


I 
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The  carrier  has  stated  that  these  outlays  include  $3,524,- 
831.45  as  the  cost  of  certain  lands  classified  herein  as  non¬ 
carrier  lands.  Of  that  amount,  the  section  of  this  chapter 
devoted  to  cost  of  lands  shows  $3,478,196.82  (included  in 
$7,288,002.53)  and  $1,460.96  as  supported  by  accounting 
records  and  $45,227.67  not  so  supported.  The  carrier  also 
states  that  those  outlays  include  $6,176,288.66  as  the  cost  of 
lands  classified  herein  as  partly  carrier  and  partly  non¬ 
carrier.  Of  the  latter  amount  there  is  shown  in  the  section 
of  this  chapter  devoted  to  cost  of  lands,  $6,141,556.08  as 
supported  by  the  accounting  records  (composed  of  $3,452,- 
705.55  and  $2,688,850.53)  and  $34,732.58  not  so  supported. 
The  portion  of  the  cost  of  the  partly  carrier  and  partly  non¬ 
carrier  lands  equitably  assignable  to  the  noncarrier  uses  of 
those  lands  has  not  been  determined. 

Attention  is  called  to  certain  matters  as  follows  with  ref¬ 
erence  to  some  of  the  above  items : 

The  outlay  by  the  Danbury  and  Norwalk  Railroad  Com¬ 
pany  may  include  certain  equipment,  as  The  Danbury  and 
Norwalk  Railroad  Company  was  operated  from  1852  to 
1856,  by  its  owners.  The  amount  representing  such  equip¬ 
ment  can  not  be  found  from  the  records. 

The  Providence  and  Springfield  Railroad  Company 
owned  about  7  miles  of  road  for  which  there  is  no  cost  in 
detail.  The  New  York  and  New  England  Railroad  Com¬ 
pany  as  its  lessee,  built  such  piece  for  -which  it  recorded  the 
cost  as  $285,73*7.28.  This  property  was  operated  by  its 
owners  for  about  17  years.  The  cost  of  the  equipment  is 
not  shown  separately. 

The  Meriden  and  Waterbury  Railroad  Company  outlay 
includes  outlay  for  about  6  miles  which  was  abandoned. 
The  outlay  attaching  to  this  6  miles  could  not  be  segregated 
and  no  deduction  was  made  in  the  accounts  to  represent  it. 

The  Boston  and  New  York  Air  Line  Railroad  Company 
outlay  includes  $831,904.16  expenditures  for  additions  and 
betterments  by  the  carrier,  as  lessee,  which  sum  is  not 
recorded  in  the  lessor’s  books. 

The  New  York  and  New  England  Railroad  Company  out¬ 
lay  includes  purchase  price  of  about  2  miles  of  road  pur¬ 
chased  from  the  Boston  and  Albany  Railroad  Company, 
but  there  is  no  amount  set  out  separately  to  repre¬ 
sent  it. 
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193  The  New  England  Railroad  Company!  sold  to  the 
Boston  and  Albany  Railroad  Company  about  5.3 
miles  of  road  for  $409,118.33,  but  only  $236,850.27  was  de¬ 
ducted  from  the  investment  account. 

The  Roxbury  Central  Wharf  Company  property  was  ac¬ 
quired  at  outlay  shown,  as  cost  to  the  carrier. 

The  South  Bay  Wharf  and  Terminal  Company  property 
was  acquired  at  outlay  shown,  as  cost  to  the  carrier. 

Unverified  information,  bearing  on  certain  properties  ac¬ 
quired,  aggregating  253.89  miles  of  road  is  given  as  fol¬ 
lows: 
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Further  details  on  the  above  items  are  given  in  the  fol¬ 
lowing  paragraphs. 

The  Stamford  and  New  Canaan  Railroad  Company  is¬ 
sued  its  stock  to  the  carrier,  the  holder  of  the  defaulted 
bonds  of  the  New  Canaan  Railroad  Company,  to  the  amount 
of  $99,878.25.  The  carrier  surrendered  the  stock,  merged 
the  company,  and  took  the  property,  so  that  the  Amount  last 
named  was  the  cost  to  the  carrier  as  recorded  by  it. 

The  Hartford  and  Connecticut  Valley  Railroad  Company 
brought  the  property  of  the  Connecticut  Centrhl  Railroad 
Company  to  the  carrier,  having  issued  its  stock  of  the  par 
value  of  $800,000  and  assumed  a  debt  of  $15,600  in  the 
acquisition  of  the  property.  The  amount  stated  in  the 
foregoing  table  is  the  total  of  an  unsupported  statement 
found  in  the  records  of  the  Connecticut  Central  Railroad 
Company.  ! 

194  The  New  York,  Providence  and  Boston  Railroad 
Company  recorded  the  purchase  price  of  the  Pontiac 


Branch  Railroad  Company  and  the  New  Haven,  New  Lon¬ 
don  and  Stonington  Railroad  Company  at  tike  amounts 
shown  in  the  table.  The  price  of  the  first  named  was  $69,- 
780,  all  in  cash,  while  that  of  the  second  was  composed  of 
funded  debt  securities,  $250,000,  and  cash,  $161*681.10. 

The  Contractors  to  Rebuild  and  support  Union  Wharf 


and  Pier  in  New  Haven  was  not  a  carrier  and  owned  no 


road.  The  whole  stock  was  acquired  by  the! carrier  for 
$190,000.  This  represented  the  terminal  property  taken 
by  the  carrier  for  transportation  purposes  and  other  assets 
of  the  book  value  of  $12,400.  The  difference,  $177,600,  was 
recorded  as  the  purchase  price  of  the  property  used  by  the 
carrier  for  carrier  purposes. 

The  cost  of  the  Shore  Line  Railway  shown  in;  the  table  is 
the  cost  reported  at  the  date  the  property  was  leased  to  the 
New  York  and  New  Haven  Railroad  Company:,  November 
1, 1870.  | 

The  Housatonic  Railroad  Company  bought  a  part,  5.36 
miles,  of  the  road  of  the  New  York,  Housatonic!  and  North¬ 
ern  Railroad  Company  for  $65,000  in  cash.  The  cost  of  the 
whole  road,  about  22.36  miles,  was  reported  to  public  au¬ 
thorities  as  road  $649,074.77,  and  equipment  $12,757.17. 

The  Shepaug,  Litchfield  and  Northern  Railroad  Company 
acquired  in  reorganization  the  property  of  the  Shepaug 
Valley  Railroad  Company  for  $600,000  in  capital  stock. 
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The  Woonsocket  and  Pascoag  Railroad  Company  issued 
$200,000  par  value  of  capital  stock,  and  $100,000  of  funded 
debt  securities.  There  is  no  available  record  to  show  the 
considerations  received  for  these  securities.  In  the  general 
balance  sheet  statement,  the  sum  of  these  amounts,  $300,- 
000,  is  shown  as  the  investment  in  road  and  equipment. 
The  carrier  acquired  the  property  by  the  purchase  of  the 
stock  for  $100,000  and  the  assumption  of  the  funded  debt  at 
par,  a  total  of  $200,000. 

The  Colchester  Railroad  Company  issued  its  capital 
stock  of  the  par  value  of  $25,000,  and  its  funded  debt  securi¬ 
ties  in  a  like  amount,  but  there  is  no  available  record  to 
show  the  considerations  received  therefor,  nor  the  cost  of 
its  road.  The  carrier  bought  all  of  the  stock  for  $1,250,  as¬ 
sumed  the  funded  debt,  and  charged  the  sum  of  these  items, 
$26,250,  as  the  cost  to  it  of  the  property  represented. 

A  memorandum  of  the  cost  of  The  Watertown  and  Water- 
bury  Railroad  Company  showed  it  to  be  $135,313.17.  The 
road  passed  to  The  Naugatuck  Railroad  Company  upon  de¬ 
fault  under  a  mortgage  securing  bonds  held  by  it.  The 
Naugatuck  Railroad  Company’s  investment  in  the  bonds 
was  $18,400,  and  in  capital  stock  $5,000,  a  total  of  $23,400, 
which  was  written  off  to  profit  and  loss  upon  the  acquisition 
of  the  property,  but  no  identifiable  amount  was  entered  in 
the  account  for  investment  in  road  and  equipment  to  repre¬ 
sent  it. 

The  New  Haven,  Middletown  and  Willimantic  Railroad 
Company  reported  the  cost  of  its  property  on  September 
30,  1874,  as  road,  $6,000,000,  and  equipment  $77,150.59,  but 
there  is  no  available  record  by  which  these  amounts  may  be 
verified.  The  successor  company  wrote  into  its  books  $3,- 
938,562.62  to  represent  the  property  of  the  New*  Haven, 
Middletown  and  Willimantic  Railroad  Company. 

The  New  England  Railroad  Company  brought  to  the  car¬ 
rier  the  road  of  the  Connecticut  1871  which  was  purchased 
by  The  New  York  and  New  England  Railroad  Corn- 
195  pany  for  $290,377.69.  The  cost  of  this  road  as  re¬ 
ported  to  public  authorities  was  $770,665.25. 

The  expenditures  made  by  the  carrier,  other  than  those 
made  in  the  acquisition  of  completed  roads,  were  for  addi¬ 
tions  and  betterments  of  the  road  acquired  the  construc¬ 
tion  of  additional  main  tracks,  yards  and  terminals,  im¬ 
proved  structures  and  roadway,  grade-crossing  elimina- 
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tions,  and  the  electrification  of  more  than  70  miles  of  road. 
The  record  of  these  expenditures  for  the  whole  life  of  the 
company,  is  not  of  a  character  to  permit  the  cotnplete  dis¬ 
tribution  to  particular  parts  of  the  system. 

The  original  cost  of  equipment  in  use  on  date  of  valua¬ 
tion  is  shown  in  a  restatement  of  the  carrier return  of 
equipment,  which  follows  hereinafter,  but  the  |  manner  of 
keeping  the  accounts  for  equipment  affected  the  account 
for  road.  Additions  and  deductions  were  made  in  the  ac¬ 
count  to  meet  the  totals  of  several  appraisals  of  equipment, 
and  the  account  for  road  was  used  to  adjust  those  differ¬ 
ences. 

Deductions  from  the  book  account  for  property  worn  out, 
sold,  or  otherwise  withdrawn  from  transportation  uses 
have  not  been  accurately  made,  but  the  record  is  not  suffi¬ 
cient  to  show  what  a  correct  adjustment  should  be.  For  a 
period  prior  to  date  of  valuation  the  equipment  account 
was  credited  with  the  estimated  cost  of  replacement,  in¬ 
stead  of  the  amount  originally  charged  as  the  cost  of 
equipment  retired.  The  appraised  or  agreed  value  of 
equipment,  and  other  property  not  of  fixed  location,  leased 
from  other  companies,  is  included  with  the  cost  of  the 
owned  property. 

Cost  of  lands. — The  carrier  reports  the  original  cost  of 
all  lands  and  rights  owned,  on  date  of  valuation,  as  $42,- 
137,770.92.  We  have  excluded  $223,711.92  as  representing 
items  not  constituting  land  costs,  as  follows: 


Leases  of  private  lands . ; . j . .  $394 . 00 

Payment  for  right  to  change  channel  of  river . j . .  150.00 

Expired  water  right . . . . j . .  106.00 

Payment  for  construction  of  sidings  returned  as  cost  of  land. ...;..  6,160.01 

Overstatement  of  consideration  for  one  parcel . . .  j . .  185 . 00 

Payments  for  borrow-pit  privileges  and  other  rights  which  have 

expired . }..  11,818.19 

Payments  for  lands  which  have  been  disposed  of . j. . .  2,242.25 

Payment  for  temporary  use  of  land . . . i . .  550 . 00 

Payment  for  damages  incident  to  construction  of  road . j. . .  231.00 

Amounts  named  in  deeds  and  condemnation  awards  in  excess  of 
recorded  payments . L . .  33 , 957 . 02 


Stated  annual  rentals  for  lease  of  wharfage  rights  from  the  cityf  of 
New  York . 167,918.45 

Total . 223,711.92 

i 

The  return  includes  $785,241.65  of  costs  that  can  not  be 
allocated  to  parcels  and  that  may  be  duplicated  in  the  re¬ 
turn.  With  respect  to  this  item,  the  carrier  returns  $785,- 
241.65  which  it  could  not  assign  to  parcels,  and,  on  the 
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other  hand,  it  returned  a  number  of  parcels  for  which  it 
could  not  ascertain  the  recorded  cost,  but  for  which  it  re¬ 
ported  the  considerations  named  in  deeds  and  awards.  It 
is  not  improbable  that  the  $785,241.65  is  included,  at  least 
in  part,  in  these  considerations.  Again,  the  carrier 
196  disposed  of  certain  lands,  and  these  costs  that  can 
not  be  allocated  may  have  applied,  in  part,  to  lands 
that  the  carrier  no  longer  owns.  It  will  be  seen,  therefore, 
that  the  condition  of  the  record  is  such  that  a  definite  state¬ 
ment  that  the  $785,241.65  is  or  is  not  duplicated  in  the  re¬ 
turn  can  not  be  made. 

The  return  further  includes  costs  of  $2,047,039.55,  in¬ 
cluding  $10,039  paid  since  date  of  valuation,  representing 
claimed  expenditures  for  land,  land  damages,  and  expenses 
for  grade-crossing  eliminations. 

The  carrier  has  filed  a  claim  with  our  Bureau  of  Valua¬ 
tion  amounting  to  $980,694.56  in  connection  with  the  cost 
of  grade-crossing  eliminations,  which  includes  a  part  of 
the  cost  of  lands  reported  by  the  carrier.  If  the  original 
cost  of  the  lands  is  used  in  lieu  of  the  ascertained  present 
value  of  lands,  and  the  carrier’s  claim  is  included  in  the 
cost  of  reproduction  new,  there  would  be  a  duplication  of 
some  indeterminate  part  of  the  amount  of  that  claim.  For 
that  reason  this  item  is  hereinafter  classified  and  explained 
separately  from  those  items  for  land  concerning  which  no 
further  explanations  appear  to  be  necessary. 

The  return  does  not  include  $299,314,  the  portion  of 
$416,367.24  expended  by  the  carrier  for  certain  rights  in 
public  domain,  applicable  to  the  unexpired  period  of  the 
lease. 

Applying  the  foregoing  items,  the  resulting  balance  of 
$39,381,091.80,  made  up  in  part  of  costs  supported  by  ac¬ 
counting  records  and  in  part  of  substantial  deed  considera¬ 
tions  which  the  carrier  claims  to  represent  costs  but  which 
are  not  supported  by  accounting  records,  may  be  classi¬ 
fied  as  follows : 
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Costs  supported  by  accounting  j 

records.  Costs  not 

- - - — , — - -  supported  by 

Other  than  accounting 

Classification.  Money  outlay,  money  outlay.  records. 

As  a  whole . 


Carrier  lands  wholly  owned  and 

used . . . 

Carrier  lands  jointly  owned  and 

used,  carrier’s  portion . 

Noncarrier  lands  wholly  owned . 
Noncarrier  lands  jointly  owned, 

carrier’s  portion . 

Lands  classified  as  partly  car¬ 
rier  and  partly  noncarrier, 

owned . 

Carrier  rights  in  public  domain, 

owned  and  used . ; . 

Carrier  rights  in  private  lands, 

owned  and  used . 

In  Massachusetts. 

Carrier  lands  owned  and  used. . 

Noncarrier  lands  owned . 

Lands  classified  as  partly  car¬ 
rier  and  partly  noncarrier, 

owned . . . : . 

Carrier  rights  in  private  lands, 
owned  and  used . 


S22 , 239 , 657 . 38  $1,983, 809. 60| 
16,052.36  . | 


7,288,002.53 

1,460.96 

3,452,705.55 

299,786.00 

291,337.28 

4,793,868.26 

4,876,435.10 

361,524.75 

24,896.97 


2,688,850.53! 


1,983,809.60! 


2,688,850.53! 


$1,039,469.36 
'45, 227^67 

34,732.58 


70,323.88 

6,300.00 

1,517.65 
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Classification. 

In  Connecticut. 

Carrier  lands  wholly  owned  and  used . 

Carrier  lands  jointly  owned  and  used,  carrier’s 

portion . . . 

Noncarrier  lands  owned . 

Lands  classified  as  partly  carrier  and  partly 

noncarrier,  owned . : . 

Carrier  rights  in  public  domain,  owned  and 

used . 

Carrier  rights  in  private  lands,  owned  and 

used . 

In  New  York. 

Carrier  lands  owned  and  used . 

Noncarrier  lands  owned . . . 

Lands  classified  as  partly  carrier  and  partly 

noncarrier,  owned . 

Carrier  rights  in  private  lands,  owned  and 

used . . . 

Carrier  rights  in  public  domain,  owned  and 

used . 

In  Rhode  Island. 

Carrier  lands  wholly  owned  and  used . . 

Carrier  lands  jointly  owned  and  used,  carrier’s 

portion . 

Noncarrier  lands  wholly  owned . ; . 

Noncarrier  lands  jointly  owned,  carrier’s  por¬ 
tion  . . . 

Lands  classified  as  partly  carrier  and  partly 

noncarrier,  owned . 

Carrier  rights  in  private  lands,  owned  and 

used . 

In  not  allocated  to  States. 

Carrier  lands  owned  and  used . 


Costs  s  up-  Costs  not 
ported  by  j  supported 
accounting  ;  by  accounting 
records.  records. 


$11, 787, 035. 0^ 

j 

13,343.15; 

1,437,144.08 

1 

2,231,533.90 
472.00 
31 ,306.6Q 

1,870, 995. 4i 
452,221.18 

598,422.76 

8,100.00 

1 

299,314.00 

3,699,599.31 

2,709.21 

522,202.17 

l,460.9(j> 

261,224.14 

227,033.71 

88,159.37 


$735,308.98 

”38,562.67 

23,375.59 


120,939.32 

165.00 

3,000.00 


112,897.18 

' 266 ! 66 


6,839.34 
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The  total  amount  $4,672,660.13  designated  as  “other 
than  money  outlay”  has  been  returned  by  the  carrier  as 
land  cost,  and  consists  of  the  following : 

Carrier  land  from  South  Bay  Wharf  and  Terminal 


Company: 

Value  of  14,801  shares  of  stock  of  the  South 
Bay  Wharf  and  Terminal  Company, 
owned  by  the  carrier  and  accepted  as  con¬ 
sideration  of  real  estate  conveyed . SI ,  962 ,991.00 

Mortgages  assumed .  41 , 500 . 00 

2,004,491.00 

Less  net  difference  of  other  assets  and  liabili¬ 
ties  acquired  therewith .  20 , 681 . 40 


-  SI, 983, 809. 60 


Land  partly  carrier  and  partly  noncarrier  from 
the  Roxbury  Central  Wharf  Company: 

Value  of  2,993  shares  of  stock  of  the  Roxbury 
Central  Wharf  Company  owned  by  the 
carrier,  accepted  as  consideration  of  real 

estate  conveyed .  755 , 993 . 00 

Interest  on  above  investment,  general  audi¬ 
tor’s  suspense  account,  from  date  of  pur¬ 
chase  to  Apr.  30,  1908 .  41,413.34 

First-mortgage  5  per  cent  note  of  the  Rox- 
burv  Central  Wharf  Company  due  Sept. 

1,  1912. .  290,000.00 


Less  net  difference  of  other  assets  and  liabili¬ 
ties  acquired  therewith . 


1 ,0S7,406.34 
38,955.81 


1,048,450.53 


Land  partly  carrier  and  partly  noncarrier  from  Boston  Consoli¬ 
dated  Gas  Company: 

Value  of  5,452  shares  of  the  carrier’s  capital  stock  at  $200 

per  share . . .  1,090,400.00 

Land  partly  carrier  and  partly  noncarrier  from  the  Boston 
Wharf  Company: 

Cash  $50,000  and  3,571  shares  of  the  carrier’s  capital  stock 
issued  for .  550 , 000 . 00 


Total .  4,672,660.13 

The  recorded  cost  of  land  and  land  damages  incident  to 
the  elimination  of  grade  crossings,  hereinbefore  referred 
to,  was  assumed  by  the  respective  participants  as  follows : 


The  carrier .  $1 , 460 ,876.04 

Boston  and  Maine  Railroad .  8 , 785 . 37 

State  of  Connecticut .  5,491.09 

State  of  Massachusetts .  156 , 704 . 13 

Various  municipalities .  415 , 182 . 92 

Total .  2,047,039.55 


The  proportion  expended  by  the  carrier  has  been  veri¬ 
fied  in  the  accounting  records  and  consists  of  recorded 
money  outlay  classified  as  shown  hereunder: 
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Carrier  lands  owned  and  used 


SI, 280 i 963. 12 


Noncarrier  lands  owned . .  9 755 . 88 

Lands  classified  as  partly  carrier  and  partly  non- 

carrier  owned .  170!,  064 . 74 

Carrier  rights  owned  and  used .  !  92.30 

Total .  1, 460 j,  876. 04 


The  carrier  has  submitted  to  our  Bureau  of  Valuation  a 
statement  aggregating  $980,694.56  for  consequential  dam¬ 
ages  in  connection  with  the  elimination  of  grad£  crossings 
wdiich  it  claims  should  be  considered  in  the  reproduction 
costs  of  its  property. 

This  claim  has  been  classified  as  follows: 


Items  included  in  the  land  return .  $1 , 186 , 439 . 04 

Items  not  included  in  the  land  return .  !  81,286.24 

■  j.  ■ 

Total . . .  jl,267,725.28 

Less  amount  allocated  to  other  parties .  !  287 , 030 . 72 

— I ,, 

Balance  claimed  by  carrier .  j  980 , 694 . 56 


Inasmuch  as  the  total  expenditure  includes  siich  a  large 
proportion  of  items  appearing  in  the  land  return,  the 
amount  claimed  as  consequential  damages  must  of  neces¬ 
sity  include  an  equal  proportion  of  such  items  which,  if 
allowed  as  part  of  the  reproduction  costs  of  the  crossings 
would,  to  that  extent,  be  a  duplication  of  items  included  as 
part  of  the  original  cost  of  lands  the  total  amount  of  which 
can  not  be  definitely  stated,  if  original  cost  of  land  is  used 
in  lieu  of  present  value. 

199  Cost  of  roadway  machines ,  shop  machinery ,  and 
power-plant  machinery. — The  carrier  reported  costs 
of  $4,755,924  for  roadway  machines,  shop  machinery,  and 
power-plant  machinery  owned  on  date  of  valuation.  After 
checking,  eliminating  minor  small  errors,  and  separating 
verified  costs  from  amounts  estimated  by  the  carrier,  the 
following  statement  results: 


Costs  sup¬ 
ported  by 
accounting 

Units. 

Estimates 
of  the 

Classification. 

Units.  records. 

carrier. 

Roadway  machines . 

754  $33,965 

761 

$52,830 

Shop  machinery . 

Additions  and  betterments . 

.  707,979 

. * 

1,356,278 

2,970 

Power-plant  machinery . 

.  2,234,749 

256; 657 

Additions  and  betterments . 

. i. 

823 

Power-substation  apparatus . 

.  16,079 

. |  • 

93,073 

Total . 

.  2,992,772 

761 

1,762,631 

Amounts  stated  as  estimates  of  the  carrier  cannot  be  veri¬ 
fied  from  its  accounting  records. 
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Cost  of  equipment . — The  carrier  reports  the  cost  of  equip¬ 
ment  owned  on  date  of  valuation  as  $83,745,160.  In  verify¬ 
ing  the  carrier’s  returns  51  units  of  passenger-train  cars, 
with  costs  of  $292,029,  were  excluded  as  not  being  in  service 
on  date  of  valuation.  In  addition,  one  unit  of  work  equip¬ 
ment,  with  costs  of  $9,090,  has  been  transferred  to  floating 
equipment  account.  After  making  the  adjustments  noted, 
eliminating  minor  errors,  and  separating  verified  costs 


from  amounts  estimated  by  the  carrier,  the  following  state- 


ment  results: 

o 

i 

Classification. 

Units. 

Costs  sup¬ 
ported  by 
accounting 
records. 

Units. 

Estimates 
of  the 
carrier. 

Steam  locomotives . 

Additions  and  betterments .  . . 

939 

$12,433,916 

15,561 

3,763,619 

88,785 

37,493,271 

3,250 

16,166,787 

124,132 

625,175 

23,732 

3,039,727 

226 

$2,661,467 

581,725 

10,994 

58,536 

292,312 

375,774 

1,761,082 

882,250 

72,621 

27,395 

90,160 

20,232 

1,765,409 

82,818 

739 

Other  locomotives . 

Additions  and  betterments .  .  . 

102 

2 

Freight-train  cars . 

Additions  and  betterments . . . 

.  34,342 

326 

Passenger-train  cars . 

Additions  and  betterments . . . 

.  2,193 

249 

Motor  equipment  of  cars . 

Additions  and  betterments . . . 

99 

62 

Floating  equipment . 

Additions  and  betterments .  . . 

72 

2 

Work  equipment . 

Additions  and  betterments .  . . 

619 

973,708 

273 

870 

Miscellaneous  equipment . 

2 

10,873 

9 

Total . 

.  38,368 

74,762,809 

1,746 

8,683,514 

The  work-equipment  account  includes  one  electric  crane 
jointly  owned  and  used  with  The  New  York  Central  Rail¬ 
road  Company,  which  cost  $60,251.81,  including  freight 
charges.  The  carrier’s  proportion  of  this  cost,  $25,271,  to¬ 
gether  with  a  charge  of  $249  for  inspection,  is  included 
in  the  above  account. 

Costs  stated  as  estimates  by  the  carrier  cannot  be  veri¬ 
fied  from  its  accounting  records. 

100  Improvement  on  Leased  Railway  Property 

The  investment  of  the  carrier  in  improvements  on  leased 
railway  property  on  date  of  valuation  is  found  to  be  $4,264,- 
961.10,  attaching  to  the  various  lessor  properties  as  follows : 
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Retirements 

Total  and  Net  balance 

Lessor.  expenditures,  adjustments.  as  restated. 

Boston  and  Providence . $2 , 380 , 248 .91  S 1 1 5 , 646 .79  $2 , 264 , 602 . 1 2 

Chatham  Railroad .  205.17  0.00  j  205.17 

Norwich  and  Worcester .  57,612.93  3,526.33  54,086.60 

Old  Colony  Railroad .  118,004.44  3,634.44  i  114,370.00 

Providence  and  Worcester .  1,854,115.91  35,968.02  1,818,147.89 

Holyoke  and  Westfield .  22,066.43  8,517.11  j  13,549.32 


Total .  4,432,253.79  167,292.69  4,264,961.10 


The  balance  sheet  on  date  of  valuation  shows  the  car¬ 
rier’s  investment  in  improvements  on  leased  railway  prop¬ 
erty  as  $3,990,421.40.  The  difference  between  this  figure 
and  the  one  given  above  is  $274,539.70,  of  which  ^260,990.38 
represents  amortization  charges  to  income  andj  $13,549.32 
charges  to  investment  in  road  and  equipment  account. 

Under  terms  of  the  leases  the  carrier  may  collect  from 
the  lessors  certain  expenditures  made  for  additions  and 
betterments  to  the  leased  property.  Such  recollected  ex¬ 
penditures  are  not  dealt  with  here;  the  total  shown  being 
the  expenditures  which  are  not  recoverable.  Beginning  in 
1906,  and  continuing  to  date  of  valuation,  charges  were 
made  to  income,  as  rent  for  leased  roads,  of  a  proportion 
of  the  irrecoverable  expenditures  and  these  accounts  cor¬ 
respondingly  reduced.  The  purpose  was  ip  exhaust, 
through  charges  to  income,  the  amounts  representing  as¬ 
sets  which  would  be  surrendered  at  the  termination  of  the 
leases. 

The  carrier  purchased  lands  along  the  lines  of :  some  of  its 
leased  roads  and  has  charged  the  cost  thereof  td  its  invest¬ 
ment  in  road  and  equipment  account.  As  the  title  to  these 
lands  is  retained  by  the  carrier  and  the  cost  is  included  in 
its  returns  of  the  cost  of  lands,  no  change  of  its  stated  ac¬ 
counts  is  made  on  account  of  these  purchases.  The  amounts 
involved  are  shown  as  follows : 


Along  line  of  the — 

Old  Colony  Railroad . 

Providence  and  Worcester. .  — 
Providence,  Warren  and  Bristol 
Boston  and  Providence . 

Total . 


$5,325.00 

63,083.27 

1,276.10 

144,758.10 


214,442.47 


Miscellaneous  Physical  Property. 

On  date  of  valuation  the  carrier  showed  on  its  books  as 
investment  in  physical  property  other  than  road  and  equip- 
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ment  $5,357,414.93.  This  is  composed  of  real  estate  at 
Boston  called  the  Park  Square  property,  with  a  book  value 
of  $4,870,017.91,  and  four  short  trolley  lines  in  Connecticut, 
with  a  book  value  of  $487,397.04.  The  Park  Square  prop¬ 
erty  was  acquired  by  the  carrier  from  the  Boston  and 
Providence,  as  an  incident  to  the  relocation  of  the 
101  road  of  the  Boston  and  Providence  to  give  it  an  en¬ 
trance  to  the  passenger  station  known  as  the  South 
Station  of  The  Boston  Terminal  Company.  This  invest¬ 
ment  first  appeared  in  the  carrier’s  balance  sheet  of  June 
30,  1904.  The  right  of  way  and  station  grounds  of  the 
Boston  and  Providence,  released  by  change  of  road  loca¬ 
tion,  were  taken  by  the  carrier  at  an  estimated  value  of 
$5,120,000.  No  money  was  paid  directly  to  the  Boston  and 
Providence,  but  the  carrier  provided  a  new  right  of  way 
and  built  or  furnished  a  new  line  to  the  South  Station  at  a 
recorded  cost  of  $4,810,752.66  and  paid  $100,000  as  a  sub¬ 
scription  to  capital  stock  of  The  Boston  Terminal  Com¬ 
pany  for  account  of  the  Boston  and  Providence.  The  sum 
of  these  amounts,  $4,910,752.66,  was  charged  against  the 
purchase  price  of  the  property,  and  the  remainder,  $209,- 
237.34,  was  credited  to  the  Boston  and  Providence  in  open 
account.  In  1910,  this  property  was  conveyed  to  a  corpora¬ 
tion  called  the  Park  Square  Real  Estate  Trust,  and  its  stock 
of  $5,200,000  was  carried  at  a  book  value  of  $5,071,331.87. 
This  conveyance  having  been  held  unlawful  by  the  Supreme 
Judicial  Court  of  Massachusetts,  the  property  was  restored 
to  the  accounts  in  the  following  year.  Additional  expendi¬ 
tures  were  made  to  the  amount  of  $1,147,207.55.  A  part  of 
the  land  was  sold  for  $1,396,949.64  and  a  credit  adjustment 
of  $240  was  entered  in  the  account,  resulting  in  a  net  book 
value  of  the  investment  on  date  of  valuation  of  $4,870,- 
017.91. 

Certain  lands  classified  herein  as  noncarrier  lands  and 
certain  other  lands  classified  as  partly  carrier  and  partly 
noncarrier  and  not  represented  in  the  carrier’s  account  for 
investment  in  miscellaneous  physical  property.  However, 
certain  lands  with  costs  of  $3,524,831.45  owned  by  the  car¬ 
rier  and  charged  to  its  account  for  investment  in  road  and 
equipment  have  been  classified  herein  as  noncarrier  lands. 
Certain  lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  wfith  costs  supported  by  accounting  records  of 
$6,141,556.08  and  amounts  not  supported  by  accounting 
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records  of  $34,732.58,  have  been  charged  by  the  carrier  to 
its  account  for  investment  in  road  and  equipment.  The 
amount  that  would  be  includible  in  the  miscellaneous  phvsi- 
cal  property  account  to  represent  the  investment  in  non¬ 
carrier  lands  has  not  been  fully  ascertained. 

The  carrier  retained  three  short  pieces  of  the  trolley  lines 
acquired  from  other  companies,  and  built  about  1.5  miles, 
the  book  cost  of  all  aggregating  $487,397.04.  The  Thomp¬ 
son  and  Willimantic  Railroad  Company  line,  representing 
book  cost  of  $150,000,  was  formerly  a  part  of  the  Peoples 
Tramway  Company,  and  consists  of  5.9  miles  of;  track  from 
West  Thompson,  Conn.,  to  the  Connecticut-Massachusetts 
State  line.  The  Suffield  line,  representing  $91,645.06,  book 
cost,  was  formerly  a  part  of  the  Suffield  Street  Railway  Com¬ 
pany,  and  consists  of  4.7  miles  of  track  extending  from  Suf¬ 
field,  Conn.,  to  the  Massachusetts  State  line.  The  Mianus 
line,  representing  $191,595.44  of  book  cost,  was  formerly  a 
part  of  the  Greenwich  Tramway  Company  and;  consists  of 
5.6  miles  of  track  extending  from  Mianus,  Conn.J  to  the  New 
York  State  line.  The  Canaan  line,  representing  $54,156.54 
of  book  cost,  was  built  by  the  carrier,  consists  bf  1.5  miles 
of  track,  and  extends  from  Canaan,  Conn.,  to  the  Massachu¬ 
setts  State  line.  The  Mianus  line  is  leased  to  the  New  York 
&  Stamford  Railway  Company  and  the  annual  rent,  $23,- 
201.78,  is  carried  in  the  income  account  as  income  from  lease 
of  road.  The  results  of  operations  of  the  other  lines  are 
treated  as  revenues  from  miscellaneous  operations.  In  the 
fiscal  year  1915  the  results  were:  Revenues  $49,877.30,  ex¬ 
penses  $43,322.59,  taxes  $5,361.37,  resulting  in  a!  net  amount 
after  deducting  taxes,  of  $1,193.34. 

102  The  carrier’s  books  record  cash  in  the  amount  of 
$3,786,642.93,  none  of  which  is  invested  j  in  working 
capital  for  operating  purposes.  Of  the  material  and  supplies 
recorded  at  $5,582,699.18,  $4,650,000  represents  a  normal 
stock  held  for  and  useful  in  common-carrier  operation.  The 
remaining  $932,699.18  consists  of  unapplied  construction 
material,  scrap,  and  material  held  in  excess  of  the  carrier’s 
normal  operating  requirements  as  shown  by  its  actual  expe¬ 
rience. 

Investment  in  Other  Companies 

The  carrier  held  as  investments  in  other  companies  on 
date  of  valuation  an  aggregate  of  $227,399,330.18,  classified 
in  the  balance  sheet  as  follows : 
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Funded  debt  .  $18,785,696.00 

Capital  stock . .  162,453,518.29 

Short-term  notes  .  38,515,650.14 

Advances  .  7,644,465.75 

Total  book  value  . . . .  227,399,330.18 

Certain  of  these  securities,  aggregating  in  book  value 

$45,714,223.71,  have  been  pledged  as  collateral  for  an  issue 

of  1-year  5  per  cent  collateral  notes  dated  May  1,  1915  of 
face  value  $27,000,000,  schedule  of  which  hereinafter  ap¬ 
pears. 

The  considerations  given  for  $18,785,696,  book  value,  of 
funded  debt  securities  acquired  were  as  follows : 
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The  total  of  such  securities  of  other  companies  acquired 
were  in  some  cases  greater  than  the  amounts  now!  held,  some 
of  these  securities  having  been  sold  or  exchanged.  The 
consideration  given  in  the  acquisition  and  reacquisition  and 
those  received  at  the  disposal,  resulting  in  the  net  acquisi¬ 
tion  of  $18,785,696  and  the  net  reacquisition  of  $2,463,350 
of  securities  above  listed,  may  be  summarized  as  follows: 

Given  in  Received  at 

acquisition.  Consideration.  !  disposal. 


§4,416,621.52 
22,200.00 
4,000,000.00 
23,130,344.96 
76.586.11 
4 , 9S6 , 560 . 40 
320,000.00 
1S,36S,415. 11 
575,856.64 

200,000.00 

4,440.27 


Cash . 

Stock  of  the  carrier . 

Funded  debt  of  the  carrier . 

Funded  debt  of  other  companies . 

Bills  payable  issued . 

Bills  receivable  surrendered . 

Physical  property  surrendered . 

Open  accounts . 

Central  New  England  Railway  Company 

stocks  and  bonds  not  separable . 

Acquired  with  merged  roaos . 

Other  accounts . 


${28,921 ,247.75 

i 

I  266,060! 00 


|  308,857.14 

|  5,561,445.93 

ii ’805.6i 


56,101,035.01  Total .  35,038,355.83 

61,316.38  Less  profit  and  loss  net .  242,683.20 


1 

Net  receipts . . . .  34 , 790 , 672 . 63 

Net  considerations  for  securities  held  on 
date  of  valuation .  21,249, 046 . 00 


56 , 039 ,718.63  Net  given  in  acquisition .  56 , 039 ,718.63 


The  division  between  cash  and  other  considerations  of  the 
book  value  of  each  security  held,  is  as  nearly  ekact  as  the 
record  will  permit. 

104  The  considerations  given  for  $162,453,518.29  book 
value  of  capital  stock  securities  acquired  were  as 
follows : 
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105  The  total  acquisitions  were  in  some  cases  greater 
than  the  amount  now  held,  some  of  the  shares  having 
been  sold  or  exchanged.  The  considerations  given  in  ac¬ 
quisition  and  received  at  disposal  may  be  summarized  as 
follows : 

Given  in  Received  at 

acquisition.  Consideration.  disposal. 

$51,851,654.54  Cash . . . . .  $4,826,468.50 

Stocks  canceled  in  acquisition .  166,000.00 


35 , 937 , 460 . 00  F unded  debt  other  companies 


10 , 932 , 576 . 75  Capital  stock  of  other  companies . . . 

4,373,877.41  Bills  payable .  7,500,000.00 

3 , 693 , 406 . 88  Bills  receivable  surrendered . . . 

65,797,214.01  Open  accounts .  1,264,S99.74 

1 , 293 , 2S2 . 28  Acquired  with  merged  roads . 


129,075. 92  Interest  receivable  canceled _ 

884 , 187 . 50  Expenditures  for  improvements 
ony  Railroad  property  repaid 

A  .  /N  •  •  •  1 


2 , 500 . 00  Acquired  with  leased  property . 

171,387.93  Other  accounts .  23,012.73 

Exchanged  for  other  securities .  1 , 865 , 338 . 54 

Exchanged  for  property .  2,718, 984 . 00 

53 , 985 . 78  Profit  and  loss .  3 , 765 , 759 . 42 


Total  received .  22,130,462.93 

Net  amount  chargeable  to  stocks  held  on 
date  of  valuation .  162, 453 ,518.29 


184,583, 981 . 22  Total  given . .  1S4 , 583 , 9S1 . 22 

The  carrier’s  investment  in  the  notes  of  others,  aggre¬ 
gating  $38,515,650.14,  classified  and  showing  interest  rates, 
are  as  follows: 

Maker.  Per  cent.  Amount. 

Harlem  River  and  Port  Chester . . .  4  $15,000,000.00 

Hartford  &  Connecticut  Western  Railroad  Com¬ 
pany . 5  819,781.71 

New  York,  Westchester  and  Boston  Railroad  Com¬ 
pany .  5-6  5,478,751.00 

Providence,  Warren  and  Bristol .  6  352,397.30 

Rutland  Railroad  Company .  6  150, 000 . 00 

Wood  River  Branch  Railroad  Company .  5-6  4 , 500 . 00 

Berkshire  Street  Railway  Company .  6  3 , 364 ,760.45 

The  Connecticut  Company .  6  2,025,000.00 

New  York  and  Stamford  Railway  Company .  6  189,872.08 

Rhode  Island  Company . 6  3 , 230 , 001 . 00 

The  Westchester  Street  Railroad  Company .  6  SS,643.30 

City  Lumber  &  Coal  Company .  5  10, 000 . 00 

Housatonic  Power  Company .  6  1 , 240 , 000 . 00 

P.  C.  Larkin .  5  63,894.05 

Milbrook  Company .  5-6  2,278,241.21 

New  England  N avigation  Company .  4  H~5-6  3 , 904 , 808 . 04 

Salts  Textile  Manufacturing  Company .  5  75 , 000 . 00 

Shearer  Realty  Trust .  5  150, 000 . 00 

Trustee  Massachusetts  Automobile  Club  Trust. . .  5  90,000.00 


Total .  38,515,650.14 
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Advances  made  by  the  carrier  to  others  aggregated  $7,- 
644,465.75  and  are  shown  in  detail  as  follows :  j 


Boston  and  Providence . i 

New  York,  Westchester  and  Boston  Railroad  Company  (nominal 
value  of  account  for  advances  amounting  to  $2,764,775  written 

down  because  payment  will  likely  not  be  made) . . 

Norwich  and  Worcester . i 

Old  Colony  Railroad . J 

106 


$101,060.62 


1.00 

820,729.04 

720,671.63 


The  New  York  Central  Railroad  Company  (as 
carrier’s  share  of  cost  of  buildings  in  Grand 
Central  Terminal  group) : 

Biltmore  Hotel . 

Merchants  and  Manufacturers  Exchange . 

Yale  Club . . 

Adams  Express  Building . 

United  Cigar  Stores  Building . 

Terminal  Office  Building.  . . 

Vanderbilt  Concourse  Building . 


Total 


I 


$2,800,000,001 

1,033,743.08' 

250,000.00! 

277,399.68! 

162,851.36 

1,152,800.00! 

325,000.00 

- $6,001,794.12 


|  7,644,465.75 


In  addition,  the  carrier  made  cash  advances  to!  the  Boston 
Railroad  Holding  Company  to  the  amount  of  $2,336,215.67, 
carried  under  account  Miscellaneous  Accounts!  Receivable 
and  so  shown  in  the  balance  sheet.  These  advances  have 
been  written  down  to  $2. 

Salient  details  of  investment  holdings. — Certain  salient 
details  bearing  on  the  various  investment  holdings,  with 
reference  to  their  acquisition  or  otherwise,  are  given  as  fol¬ 
lows: 

Securities  of  roads  leased  by  the  Boston  and  jMaine  Rail¬ 
road  were  acquired  through  the  carrier ’s  insurance  and  ac¬ 
cident  and  casualty  funds.  These  funds  were ;  established 
to  provide  for  losses  by  fire  and  for  personal  injury  claims. 
The  funds  were  entrusted  to  committees  of  the  board  of 
directors  with  authority  to  make  investments.  The  stocks 
here  considered  were  purchased  in  small  lots  at  prices  rang¬ 
ing  from  8 7%  for  the  Hereford  Railroad  Company  stock  to 
277  paid  for  a  part  of  the  stock  of  The  Connecticut  Company. 
The  first  of  these  purchases  was  made  in  1911.!  When  the 
funds  were  abolished  in  1914  the  securities  were!  turned  into 
the  carrier’s  treasury.  These  stocks  are  all  entitled  to  divi¬ 
dends  under  the  leases  to  the  Boston  and  Maine  Railroad. 
The  total  book  value  is  $1,417,216.95  and  the  annual  return 
is  $58,381,  or  4.1  per  cent. 


! 


i 
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The  Boston  Railroad  Holding  Company  stock  represents 
the  carrier’s  interest  in  the  Boston  and  Maine  Railroad, 
certain  details  of  the  acquisition  of  which  are  described  in 
the  report  of  this  commission  published  in  31  I.  C.  C.  32. 
The  facts  relating  to  that  investment,  as  shown  by  the  ac¬ 
counting  records,  are  here  briefly  set  down.  The  carrier 
acquired  $20,012,000  of  the  Boston  Railroad  Holding  Com¬ 
pany’s  4  per  cent  debentures  for  cash  and  notes.  The  deben¬ 
tures  were  exchanged  for  stock,  and  other  lots  of  stock  were 
secured  through  the  New  England  Navigation  Company  or 
direct  from  the  Boston  Railroad  Holding  Company.  All 
of  these  transactions  were  at  par  and  the  considerations 
passed  were  cash  or  notes,  except  a  credit  to  the  Boston 
Railroad  Holding  Company  of  $3,120,000  entered  in  an  open 
account.  The  total  of  stock  acquired  was  31,065  shares  of 
common  and  272,939  shares  of  4  per  cent  preferred,  all  of 
the  par  value  of  $100  per  share,  or  $30,400,000.  The  carrier 
sold  28,000  shares  of  preferred  at  94,  or  at  a  loss  of  $16S,- 
000.  On  date  of  valuation  the  amount  held  was  31,065  shares 
of  common  and  244,939  shares  of  preferred,  all  of  the  total 
par  and  book  value  of  $27,600,400.  The  return  from  this 
investment  in  the  fiscal  year  1915  was  $24,493.90  less  than 
one-tenth  of  1  per  cent.  The  dividend  on  the  preferred 
stock  sold  is  guaranteed  by  the  carrier.  The  carrier  has 
made  cash  advances  to  the  Boston  Railroad  Holding  Com¬ 
pany  to  the  amount  of  $2,336,215.67,  which  has  been  written 
down  to  the  nominal  sum  of  $2,  as  there  is  but  little  pros¬ 
pect  of  payment.  The  nominal  value  is  included  in  mis¬ 
cellaneous  accounts  receivable  on  the  balance  sheet. 
107  The  Old  Colony  Railroad  stock,  under  provisions 
of  lease  to  the  carrier  in  1893,  was  made  exchange¬ 
able,  at  the  option  of  the  holder,  for  stock  of  the  carrier  at 
the  rate  of  nine  shares  for  10.  Under  this  provision  50,571 
shares  of  carrier  stock  were  exchanged  for  56,190  shares 
of  the  Old  Colony  Railroad.  The  remainder  of  the  Old 
Colony  Railroad  stock  held,  41,942  shares,  stands  in  the 
books  at  an  average  of  $190.94.  The  total  number  of  shares 
is  98,132  of  the  par  value  of  $9,813,200  and  the  book  value 
$13,065,341.80.  This  is  a  net  amount.  The  total  number 
of  shares  acquired,  in  addition  to  those  received  for  car¬ 
rier  stock,  was  55,543,  costing  an  average  of  $188.27,  of 
which  13,601  shares  were  sold  at  an  average  of  $180.05, 
entailing  a  loss  of  $111,800.  Under  the  lease  the  stock  re- 
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ceives  7  per  cent,  which  is  5.2  per  cent  on  the  hook  value. 
The  carrier  has  charged  the  Old  Colony  Railroad  in  open 
account  $720,880.97  upon  which  no  interest  is  paid. 

The  Boston  and  Providence  (Mass.)  stock  held  by  the 
carrier  was  bought  for  cash  in  relatively  small!  lots  during 
the  period  1904  to  1913;  5,246  shares  of  the  par  value  of 
$524,600  cost  $1,582,443.18,  or  $301.64  a  share,  j  Under  the 
lease  this  stock  is  entitled  to  an  annual  dividend  of  10  per 
cent,  but  on  the  cost  of  the  stock  the  dividend!  is  equal  to 
3.3  per  cent.  The  Boston  and  Providence  (Mass.)  has  been 
charged  $101,060.62  in  open  account,  but  no  interest  is  paid 
upon  this  balance. 

The  Providence,  Warren  and  Bristol  common  stock,  in 
amount  4,867  shares  and  1  share  of  preferred  stock,  of  to¬ 
tal  par  value  of  $486,800,  vrere  acquired  at  a  cost  of  $150.05 
per  share,  making  book  value  $730,432.67.  The!  road  of  the 
Providence,  Warren  and  Bristol  is  held  under  a  long-term 
lease  which  provides  a  dividend  of  6  per  cent  per  annum  on 
the  stock.  The  actual  return  to  the  carrier  is  about  4  per 
cent  on  the  book  value  of  its  holdings.  The  carrier  also 
holds  notes  of  this  company  to  the  amount  of  |$352, 397.30, 
upon  which  interest  at  6  per  cent  is  paid. 

The  Harlem  River  and  Port  Chester  capital  stock  to  the 
extent  of  the  whole  issue,  of  par  value  $1,000;000,  is  held 
by  the  carrier,  for  which  it  gave  cash  or  the  equivalent,  at 
par.  The  stock  is  entitled  to  7  per  cent  per  annum  under 
a  lease  by  which  the  carrier  holds  the  property  Represented 
by  the  stock.  The  carrier  also  owns  $13,000,060  15-year  5 
per  cent  debentures  and  $15,000,000  of  1-year  5  per  cent 
notes.  As  the  carrier  pays  as  rent  under  the  lehse  the  divi¬ 
dend  on  the  stock  and  the  interest  on  the  debt,  all  of  which 
is  held  by  it,  there  is  no  actual  money  payment,  but  the 
amounts  appear  on  both  sides  of  the  carrier’s  income  ac¬ 
count. 

The  Providence  and  Worcester  stock,  in  amount  10,151 
shares,  of  par  value  $1,015,000,  was  acquired  at  $287.57  per 
share.  Of  these,  600  shares  were  sold  at  about  $300  per 
share.  The  remainder,  9,551  shares,  has  a  book  value  of 
$2,738,762.75,  or  $286.75  a  share.  The  lease,  under  which 
the  carrier  holds  the  property  of  this  company,  provides  a 
dividend  of  10  per  cent,  but  on  the  book  value  the  return  is 
3.5  per  cent. 
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The  Norwich  and  Worcester  stock,  in  amount  of  971 
shares,  was  acquired  by  the  carrier  for  $219,038.19,  which 
price  is  equal  to  $225.58  a  share.  The  par  value  is  $97,100. 
Under  the  lease  the  stock  gets  8  per  cent  a  year,  so  the  in¬ 
vestment  affords  a  return  of  about  3.5  per  cent.  The  car¬ 
rier  has  advanced  to  the  Norwich  and  Worcester  $820,- 
729.04.  No  interest  is  paid  on  this  amount. 

New  York,  Ontario  and  Western  Railroad  Company 
common  stock  to  an  amount  of  291,600  shares  was  acquired 
by  the  carrier  in  November,  1904,  for  $13,979,985.62.  These 
shares  were  delivered  to  the  carrier  and  paid  for  as  fol¬ 
lows:  By  J.  P.  Morgan  &  Company,  5,800  shares  at  45.94, 
$266,460.62 ;  by  Kuhn,  Loeb  &  Company,  285,800  shares  at 
47.98,  $13,713,525;  total  291,600  shares,  $13,979,985.62.  In 
January,  1905,  a  dividend  of  $3  per  share  was  re- 
108  ceived  and  applied  to  reduce  the  cost  by  $874,800, 
leaving  the  book  cost  of  the  stock  as  $13,105,185.62. 
In  February,  1905,  22  shares  of  preferred  stock  were 
bought  at  146,  or  for  $3,212,  making  the  total  investment 
$13,108,397.62.  The  stock  held  is  50.2  per  cent  of  the  total 
issued.  All  of  the  transactions  involved  in  these  purchases 
were  recorded  as  cash  transactions.  On  the  day  the  com¬ 
mon  stock'  was  acquired,  the  carrier  gave  its  six  months, 
3%  per  cent  notes  for  $14,000,000.  On  May  1,  1905,  the 
notes  were  extended  for  two  months  and  on  July  1  they 
were  paid  off  out  of  the  proceeds  of  $15,000,000  50-year  4 
per  cent  debentures  dated  July  1, 1905.  The  common  stock 
made  no  return  in  the  fiscal  year  1915,  the  preferred  paid 
6  per  cent  on  $132. 

The  Central  New  England  Railway  Company  invest¬ 
ment  was  originally  made  in  1904,  when  28,655  shares  of 
common  stock,  26,006  shares  of  preferred,  and  $5,251,000 
par  value  of  general-mortgage  5  per  cent  income  bonds 
were  purchased  for  $5,000,000  par  of  carrier’s  4  per  cent 
10-year  debentures,  due  in  1914.  Considering  the  deben¬ 
tures  at  par,  this  was  46.65  per  cent  of  the  par  of  the  se¬ 
curities  bought.  This  lot  was  purchased  from  or  through 
Edward  D.  Adams.  Other  small  lots  of  stock  were  pur¬ 
chased  through  J.  P.  Morgan  &  Company  at  prices  ranging 
from  9  to  250  per  cent  of  par.  When  the  lump  sum  given 
for  the  first  lot  was  divided  among  the  three  classes,  the 
common  stock  was  recorded  at  15  and  the  preferred  at  25. 
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The  book  investment  now  shows  the  common  at  about  18 
and  the  preferred  at  40,  the  totals  being  47,921  shares  of 
common  and  37,400  shares  of  preferred,  with  ,$136.78  par 
of  preferred  scrip,  all  of  the  par  value  of  $8,532,236.78  and 
book  value  of  $1,921,727.96.  The  dividends  for  the  fiscal 
year  1915  were  2  per  cent  on  the  common  and  6  per  cent  on 
the  preferred,  which  was  equal  to  about  16  per  cent  on  the 
book  investment.  The  stock  held  by  the  carrier  is  more 
than  99  per  cent  of  the  total  issued.  The  general-mort¬ 
gage  5  per  cent  bonds  of  the  Central  New  England  Railway 
Company,  purchased  with  the  stock  and  other  bonds  of  the 
same  issue,  amounting  in  all  to  $7,231,000,  costing  about 
$5,494,727.43,  were  exchanged  for  a  new  issue  df  first-mort¬ 
gage  4  per  cent  50-year  bonds,  dated  January  1,  1911,  of 
the  par  value  of  $5,494,244.93.  Other  purchases  of  the  4 
per  cent  bonds  were  made  direct  from  the  issuing  company 
until  the  total  par  value  held  was  $13,427,0Q0.  Besides 
the  old  bonds  exchanged  for  the  4  per  cent  bonds,  the  car¬ 
rier  gave  up  bonds  of  constituent  companies  of  the  Central 
New  England  Railway  Company  of  the  book  value  of  $972,- 
102.50,  paid  $2,096,165.53  in  cash,  and  gave  •  the  Central 
New  England  Railway  Company  credit  for  $2,138,341.97, 
so  that  the  whole  lot  cost  the  carrier  about  79.  j  per  cent  of 
par.  These  first-mortgage  4  per  cent  bonds  of  January  1, 
1911,  of  the  par  value  of  $11,927,000  were  sqld  for  $10,- 
945,161,  or  91.76  per  cent  of  par,  the  profit  being  $1,514,- 
333.57.  The  remainder  of  the  par  value  of  $1,500,000  is  in 
the  carrier’s  account  at  a  book  value  of  $1,270,027.50,  or 
about  84.66  per  cent  of  par.  The  carrier  guarantees  the 
principal  and  interest  of  the  bonds  sold. 

Hartford  &  Connecticut  Western  Railroad  Company  cap¬ 
ital  stock  of  par  value  $1,666,600  was  bought  from  the  Cen¬ 
tral  New  England  Railway  Company  in  1911  j  at  69.68  per 
cent  of  par.  Other  small  lots  of  the  same  stock  were  ac¬ 
quired  at  prices  running  from  44  to  60.  The  tbtal  acquired 
is  17,482  shares,  par  value  $1,748,200,  which  is  more  than 
half  of  the  entire  issue,  with  a  book  value  of  $1,201,063.69. 
The  stock  is  entitled  to  an  annual  dividend  of  2  per  cent 
under  a  lease  of  the  Hartford  and  Connecticut  Western 
Railroad  Company  to  the  Central  New  England  Railway 
Company.  This  makes  about  3  per  cent  on  the  carrier’s 
book  investment.  The  carrier  holds  a  note  of  the  Hartford 

and  Connecticut  Western  Railroad  Company  for  $819,- 
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781.71,  which  bears  interest  at  5  per  cent  per  annum.  The 
note  was  received  from  the  Central  New  England 
109  Railway  Company  in  the  course  of  settlement  of 
open  accounts  and  represents  to  the  carrier  the  ex¬ 
penditure  of  cash  or  its  equivalent. 

Boston  Terminal  Company  stock  of  $200,000  par  value  is 
held  by  the  carrier.  The  carrier  controls  under  leases  hold¬ 
ings  of  $100,000  par  value  each  of  the  Old  Colony  Railroad 
and  the  Boston  and  Providence.  The  total  stock  issued  is 
$500,000  and  the  remaining  $100,000  is  held  by  the  Boston  & 
Albany  Railroad  Company  or  by  its  lessee,  The  New  York 
Central  Railroad  Company.  The  carrier’s  subscription  of 
this  stock,  $100,000,  was  paid  in  cash  and  it  received  a  like 
amount  of  Stock  from  The  New  England  Railroad  Com¬ 
pany  when  the  latter  was  merged.  The  Boston  Terminal 
Company  owns  the  South  Station  at  Boston,  which  is  used 
by  its  stockholders  as  tenants.  The  stock  pays  no  return. 

The  New  York  Connecting  Railroad  Company  capital 
stock,  the  entire  issue,  is  held  in  equal  parts  by  the  carrier 
and  The  Pennsylvania  Railroad  Company.  On  date  of 
valuation  the  property  represented  is  not  in  operation, 
being  in  course  of  building,  so  there  is  no  return  from  the 
investment  of  $1,527,204.33  in  stock  of  the  par  value  of 
$1,500,000. 

Rutland  Railroad  Company  capital  stock,  in  amount 
23,520%  shares,  of  the  par  value  of  $2,352,050,  is  carried 
in  the  carrier’s  accounts  at  its  cost,  $2,364,977.15,  or  $100.55 
for  each  share.  This  stock  was  purchased  for  cash  from  the 
New  York  Central  &  Hudson  River  Railroad  Company  in 
1911,  but  was  not  entered  as  an  investment  by  the  carrier  at 
that  time.  It  was  immediately  delivered  to  the  New  Eng¬ 
land  Navigation  Company  for  the  latter’s  note,  which  was 
recorded  as  received  for  cash.  In  1913  the  Rutland  Rail¬ 
road  Company  stock,  with  other  considerations,  including 
stock  of  the  carrier  of  the  book  value  of  $36,688,023.95,  all 
amounting  to  $40,000,000,  was  returned  to  the  carrier  in 
exchange  for  the  entire  capital  stock  of  The  Connecticut 
Company,  which  was  in  the  carrier’s  accounts  at  its  par 
value,  $40,000,000.  The  Rutland  Railroad  Company  paid 
no  dividend  on  its  stock  held  by  the  carrier,  in  the  fiscal 
year  1915.  The  Rutland  Railroad  Company  stock  held  by 
the  carrier,  with  that  held  by  The  New  York  Central  Rail¬ 
road  Company,  23,417%  shares,  is  more  than  half  of  the 
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total  issued.  The  carrier  held  the  Rutland  Railroad  Com¬ 
pany’s  note  for  $150,000  bearing  interest  at  6  per  cent  per 
annum. 

Rhode  Island  Company  stock,  the  complete  issue,  is  held 
by  the  carrier.  The  Rhode  Island  Company  owns  electric 
railways  in  Rhode  Island.  The  investment  is  fully  de¬ 
scribed  in  this  commission’s  reports  in  27  I.  C.  iC.  560,  and 
31 1.  C.  C.  32.  The  par  value  of  the  stock  is  $9,635,500  and 
the  book  value  $24,352,336.41,  or  $251.43  forj  each  $100 
share.  This  stock  paid  no  dividends  in  the  fiscal  year  1915. 
The  carrier  also  holds  notes  of  the  Rhode  Island  Company 
to  the  amount  of  $3,230,100,  representing  cash  advanced, 
upon  which  the  interest  for  the  year  was  $19^,617.50,  but 
nothing  was  paid  on  that  account. 

The  New  York,  Westchester  and  Boston  Railroad  Com¬ 
pany  investment  and  the  circumstances  attending  the  ac¬ 
quisition  thereof  are  described  in  our  reports  1 27  I.  C.  C. 
560,  and  31  I.  C.  C.  32.  The  carrier  holds  capital  stock  of 
the  par  value  of  $4,924,937.50,  being  49,249  shires  at  $100 
each,  and  $37.50  in  scrip.  This  is  more  than  98  per  cent  of 
the  total  stock  outstanding.  The  book  value  is  $6,241,951.76, 
which  is  at  $126.74  for  each  share.  The  stock  has  paid  no 
dividends.  The  whole  cost  of  the  stock  was  paid  substan¬ 
tially  in  cash,  principally  through  the  Millbrook  Company. 
Cash  advanced  to  that  company  upon  its  notes;  was  repaid 
by  the  delivery  of  this  stock  and  other  securities.  The  total 
charged  as  the  cost  of  the  stock,  however,  includes  $285,000 
paid  in  cash  to  Marsden  Perry  and  Oakliigh  Thorne 
110  in  consideration  of  the  cancellation  of  a  contract  and 
$36,857.14  representing  a  part  of  the  carrier’s  loss 
on  the  sale  of  New  York,  Westchester  and  Bostpn  Railroad 
Company’s  bonds.  The  first  of  the  payments  for  this  stock 
was  made  in  1909,  other  payments  continued  through  1912. 
First-mortgage  50-year  5  per  cent  bonds,  dated  October  1, 
1904,  issued  by  the  New  York,  Westchester  and  Boston 
Railroad  Company,  were  acquired  in  1910  to  the  par  value 
of  $16,300,000.  These  were  recorded  as  having  cost  par  and 
were  paid  for  principally  by  credits  to  the  Millbrook  Com¬ 
pany.  The  issuing  company  was  reorganized  as  the  New 
York,  Westchester  and  Boston  Railroad  Company  in  1910 
and  these  bonds  were  exchanged  at  par  for  first-mortgage 
4%  per  cent  bonds  due  in  1946.  Additional  bonds  of  the 
later  issue  were  acquired  as  repayment  of  advances  to  the 
Millbrook  Company  or  to  the  New  York,  Westchester  and 


254  X.  Y.,  IT.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 

i 

Boston  Railroad  Company  until  the  total  par  value  held 
was  $21,390,000.  Of  this  amount,  $19,200,000  was  sold, 
$17,200,000  at  94,  less  3  V2  per  cent  commission,  and  $2,000,- 
000  for  97.5  per  cent  flat,  leaving  the  amount  held  $2,190,- 
000.  The  total  loss  was  $1,340,000,  which  was  charged; 
$36,857.14  as  part  of  the  cost  of  the  New  York,  Westchester 
and  Boston  Railroad  Company  stock  acquired,  $37,847.24 
to  income  as  amortization  of  discount  on  funded  debt,  and 
the  remainder,  $1,265,295.62,  to  profit  and  loss.  The  car¬ 
rier’s  liability  as  guarantor  of  the  principal  and  interest  of 
these  bonds  is  shown  in  the  section  on  contingent  liabilities 
in  the  chapter  on  results  of  corporate  operations.  The 
carrier  has  advanced  in  open  account  to  the  New  York, 
Westchester  and  Boston  Railroad  Company  $2,764,775  in 
cash,  which  has  been  written  off  as  not  likely  to  be  paid. 
The  account  is  of  record  at  the  nominal  sum  of  $1  in  the 
account  called  Advances,  under  investments  in  affiliated 
companies,  on  the  balance  sheet.  The  carrier  also  holds 
notes  of  the  New  York,  Westchester  and  Boston  Railroad 
Company  to  the  amount  of  $5,478,751,  bearing  5  and  6  per 
cent  interest,  given  for  cash  advanced.  No  return  was 
received  in  the  fiscal  year  1915  on  any  part  of  the  invest¬ 
ment  represented  by  the  stock,  bonds,  advances,  and  notes 
just  described.  The  total  book  value,  including  the  amount 
of  advances  named,  is  $16,675,477.76.  The  accrued  interest 
for  the  year  not  paid  was  $1,368,065.35. 

Millbrook  Company  capital  stock  of  the  par  value  of 
$100,000,  the  entire  issue,  was  recorded  as  bought  at  par  for 
cash  on  December  31, 1907.  Subsequent  adjustments  of  the 
account  for  advances  resulted  in  an  increase  of  the  book 
value  of  the  stock  to  $109,500.  This  amount  was  reduced  to 
the  par  of  the  stock  before  date  of  valuation  by  a  charge  to 
profit  and  loss.  The  Millbrook  Company  came  into  exist¬ 
ence  as  one  of  the  corporations  which  were  concerned  in  the 
building  of  the  New  York,  Westchester  and  Boston  Rail¬ 
road  Company.  It  holds  real  estate,  partly  improved  and 
partly  unimproved,  in  the  northern  part  of  New  York  City 
and  in  the  neighboring  suburban  towns,  said  to  be  of  the 
book  value  of  $3,980,000.  The  greater  part  of  the  funds 
with  which  the  carrier’s  interest  in  the  New  York,  West¬ 
chester  and  Boston  Railroad  Company  was  secured,  was 
advanced  to  or  through  the  Millbrook  Company.  These 
advances  were  repaid  in  part  by  delivery  of  the  securities 
of  the  carrier  and  in  part  by  the  issue  of  capital  stock  and 
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notes  of  the  Millbrook  Company.  The  carrier  received 
notes  of  the  Millbrook  Company  in  further  settlement  of 
the  advances  made,  of  which  it  held  on  date  of  valuation 
$2,278,241.21.  No  return  of  interest  or  dividends  was  re¬ 
ceived  on  this  investment  in  the  fiscal  year  1915.  The  in¬ 
terest  accrued  to  the  credit  of  the  carrier  but  not  paid,  for 
the  year,  was  $176,880.63. 

Trolley-line  properties  owned  by  the  Berkshire  Street 
Railway  Company,  The  Vermont  Company  j  Stamford 
Street  Railway  Company,  and  The  Westchester  Street 
Railroad  Company  are  controlled  by  the  carrier 
111  through  ownership  of  the  complete  issues  of  capital 
stock.  The  property  of  The  Vermont  Company  is 
operated  by  the  Berkshire  Street  Railway  Company.  The 
stock  of  the  Berkshire  Street  Railway  Company  was  ac¬ 
quired  by  The  Consolidated  Railway  Company  in  1905,  but 
later  in  the  same  year  it  was  transferred  to  thb  New  Eng¬ 
land  Investment  and  Security  Company  when  opposition  to 
the  Consolidated  Railway  Company’s  investment  arose  in 
Massachusetts.  In  1910  the  carrier  secured  th0  enactment 
of  legislation  in  Massachusetts  which  enabled  it  to  resume 
this  investment.  As  the  New  England  Investment  and 
Security  Company  was  controlled  by  the  carrier,  the  trans¬ 
fer  was  effected.  The  Bennington  and  North  Adams  Street 
Railway  Company  became  The  Vermont  Company  by 
change  of  name.  It  acquired  the  property  of  the  Benning¬ 
ton  and  Hoosick  Valley  Railway  Company,  bqt  later  that 
property  was  conveyed  to  a  new  company,  the  Hoosick 
Falls  Railroad,  for  $100,000  of  the  capital  stock  of  the 
latter.  This  property  is  leased  to  The  Vermont  Company 
and  by  it  subleased  to  the  Berkshire  Street  Railway  Com¬ 
pany.  The  stock  of  the  Bennington  and  North  Adams 
Street  Railway  Company  went  through  the  samte  process  as 
that  of  the  Berkshire  Street  Railway  Company.  It  was 
transferred  to  the  New  England  Investment  and  Security 
Company  and  in  1910  reconveyed  to  the  carrier! 

The  property  of  the  Stamford  Street  Railway  Company 
was  acquired  in  1904  by  The  Consolidated  Railway  Com¬ 
pany,  which  issued  its  4  per  cent  50-year  debentures  for 
the  stock  at  the  rate  of  $125  per  share.  Thb  investment 
came  to  the  carrier  in  the  merger  of  1907.  !  The  West¬ 
chester  Street  Railroad  Company  was  formerly  the  Tarry- 
town,  White  Plains  and  Mamaroneck  Railroad  Company, 
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which  was  sold  under  foreclosure.  The  property  was 
bought  in  for  the  carrier  and  reorganized  under  its  present 
name  about  December  1,  1909. 

The  par  value  of  the  four  issues  of  stocks  of  the  above 
properties  is  $7,248,100  and  the  book  value,  substantially 
the  cost  to  the  carrier,  $8,458,986.82.  No  return  was  re¬ 
ceived  on  this  investment  in  the  fiscal  year  1915.  The  car¬ 
rier  also  holds  bonds  of  those  companies,  of  the  par  value 
of  $1,946,000,  which  cost  $1,868,380.  Bonds  of  the  par  and 
book  value  of  $422,000  made  no  return  in  the  fiscal  year 
1915.  The  Stamford  Street  Railway  Company  paid  $5,120 
to  apply  on  $27,120  interest  on  $678,000  of  its  4  per  cent 
bonds;  The  Vermont  Company  paid  5  per  cent  on  $846,000 
par  of  its  bonds.  The  carrier  holds  notes  of  the  Berkshire 
Street  Railway  Company  in  the  amount  of  $3,364,760.45,  of 
the  Stamford  Street  Railway  Company  in  the  amount  of 
$189,872.08,  and  of  the  Westchester  Street  Railway  Com¬ 
pany  in  the  amount  of  $88,643.30.  The  Berkshire  Street 
Railway  Company  failed  to  pay  the  total  interest  accrued 
on  the  notes  by  $118,000  and  the  Westchester  Street  Rail¬ 
road  Company  by  $14,855.38.  Of  this  total  investment  in 
stocks,  bonds  and  notes,  amounting  to  $13,970,642.65,  the 
return  was  $152,722.29,  or  slightly  more  than  1  per  cent. 

Public-utility  properties  owned  by  the  Waterbury  Gas 
Light  Company,  Watertown  Gas  Company,  and  Westport 
Water  Company  are  controlled  by  the  carrier.  Waterbury 
Gas  Company  stock,  21,472  shares,  was  acquired  at  or  near 
the  expiration  of  the  lease  in  1914.  The  leasehold  interest 
was  acquired  by  the  carrier  as  a  result  of  the  merger  with 
The  Consolidated  Railway  Company.  This  stock,  par 
value  $25  per  share,  was  acquired  for  $1,174,027.86  in  cash, 
or  for  about  $54.87  per  share.  The  carrier  controls  15,554 
additional  shares  held  by  the  Housatonic  Power  Company. 
These  holdings  together  are  over  92  per  cent  of  the  total 
stock  issued  by  the  Waterbury  Gas  Company.  The  stock 
paid  8  per  cent  in  1915,  or  about  3.66  per  cent  upon  the 
book  value.  The  entire  issue  of  capital  stock  of  the  Water- 
town  Gas  Company,  par  value  $50,000,  book  value 
112  $50,000,  is  held  by  the  Housatonic  Power  Company, 

which  is,  in  turn,  controlled  by  the  carrier.  Also,  the 
entire  issue  of  capital  stock  of  the  Westport  Water  Com¬ 
pany,  par  value  $175,000,  book  value  $25,000,  together  with 
short-term  notes  of  $67,500,  are  held  by  the  Housatonic 
Power  Company. 
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The  New  England  Navigation  Company  investment  was 
originally  made  when  the  carrier  paid  $50,000  cash  for  all 
of  the  stock  of  the  Colonial  Commercial  Company  and 
$2,000  in  connection  with  securing  its  charter.  In  June, 
1904,  the  name  was  changed  to  New  England  Navigation 
Company  and  these  two  amounts  were  entered  as  the  cost 
of  the  stock  of  the  latter.  Advances  in  cash  were  made  to 
the  New  England  Navigation  Company  to  the  amount  of 
$31,964,422.30,  and  $21,826,254.09  was  repaid  in  cash.  Se¬ 
curities  of  the  carrier  and  other  companies  were  ex¬ 
changed,  so  that  on  date  of  valuation  the  carrier’s  book  in¬ 
vestment  in  the  New  England  Navigation  Company’s  stock 
was  $53,322,899.48,  represented  by  494,055  shares  of  stock, 
the  whole  amount  issued,  of  the  par  value  of  !  $49,405,500. 
No  return  was  received  from  this  stock  in  the  fiscal  year 
1915.  The  New  England  Navigation  Company  held  the 
carrier’s  interest  in  the  Merchants  and  Miners  Transpor¬ 
tation  Company,  which  operated  steamships  between  Boston 
and  Baltimore  and  other  Atlantic  ports.  Upon  disposal  of 
this  interest  in  1914  there  was  a  loss  of  $3,594,000.  The  car¬ 
rier  thereupon  surrendered  the  stock  of  the  New  England 
Navigation  Company  to  that  amount,  reduced  its  book  in¬ 
vestment  in  that  company  and  charged  the  loss  to  it's  profit 
and  loss  account.  The  carrier  holds  the  New  England  Navi¬ 
gation  Company’s  notes  for  $3,904,808.40.  The  interest  on 
these  notes  accrued  to  the  credit  of  the  carrier  in  the  fiscal 
year  1915  was  $191,322.24,  of  which  $55,322.24  was  paid. 
The  carrier’s  total  investment  in  stock  and  notes  of  the 
New  England  Navigation  Company,  on  date  pf  valuation, 
aggregated  $57,227,707.52,  consisting  of  all  of  the  capital 
stock,  494,055  shares,  par  value  $49,405,500,  acquired  at  a 
book  value  of  $53,322,899.48,  and  short-term  notes  bearing 
respectively  4%,  5,  and  6  per  cent  interest,  face  value 
$3,904,808.04.  In  addition  to  the  above  obligations,  the 
New  England  Navigation  Company  has  j  outstanding 
funded  debt  to  an  amount  of  $24,290,000  par  vglue,  consist¬ 
ing  of  $15,000  of  6  per  cent  mortgage  bonds  assumed, 
$4,275,000  of  4  per  cent  50-year  debentures,  and  $20,000,000 
of  6  per  cent  3-year  collateral  notes. 

The  investments  of  the  New  England  Navigation  Com¬ 
pany  are  as  follows : 

17 — 5466a 
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Security. 


Par  value.  Book  value. 


Boston  Chamber  of  Commerce,  capital  stock 
The  Connecticut  Company,  capital  stock .  . 
Eastern  Steamship  Corporation,  capital 

stock . 

Eastern  Steamship  Corporation,  first-mort¬ 
gage  5  per  cent  bonds . 

The  Hartford  &  New  York  Transportation 

Company,  capital  stock . . . 

Housatonic  Power  Company,  capital  stock. 
The  Narragansett  Pier  Railroad  Company, 

capital  stock . . 

The  Naugatuck  Railroad  Company,  first- 

mortgage  4  per  cent  bonds . 

New  Bedford,  Martha’s  Vineyard  and  Nan¬ 
tucket  Steamboat  Company,  capital 

stock . 

New  England  Investment  and  Security  Com¬ 
pany  funding  notes  due  1924  at  3-4-5  per 

cent . 

The  New  England  Steamship  Company, 

capital  stock . . . 

The  New  England  Steamship  Company, 

first-mortgage  5  per  cent  bonds . 

New  Haven  and  Derby  Railroad  Company, 

mortgage  bonds  at  5  per  cent . . 

Providence  &  Danielson  Railway  Company,’ 

capital  stock . 

Providence  &  Danielson  Railway  Company, 

first-mortgage  5  per  cent  bonds . 

Sea  View  Railroad  Company,  capital  stock . 
Sea  View  Railroad  Company,  first-mortgage 

5  per  cent  bonds . 

Shore  Line  Electric  Railroad  Company  of 

New  York,  capital  stock  rights . 

The  Worcester  and  Connecticut  Eastern 
Railway  Company,  first-mortgage  4}^  per 
cent  bonds . . 


$40,000,000.00 

2,000,000.00 

2,500,000.00 

2,500,000.00 

3,000,000.00 

18,700.00 

1,000.00 

141,700.00 

13,709,000.00 

5,812,400.00 

9,000,000.00 

1,000.00 

913,200.00 

600,000.00 

700,000.00 

600,000.00 

117,000.00 

32,000.00 


$200.00 

40,000,000.00 

1,762,500.00 

2,437,500.00 

2,538,916.78 

2,985,978.45 

18,700.00 

1,000.00 

141,700.00 

13,631,750.00 

3,100,000.00 

9,000,000.00 

1,050.00 

182,640.00 

433,843.03 

65,197.44 

584,698.90 

117,000.00 

32,744.00 


Total .  81,646,000.00  77,036,418.60 

113  The  property  of  the  Connecticut  Company  is  shown 
in  detail  in  the  chapter  on  corporate  financing  to  be 
trolley  lines  in  Connecticut.  The  property  of  the  New  Eng¬ 
land  Investment  and  Security  Company  is  principally  trol¬ 
ley  lines  in  central  Massachusetts. 

Status  of  holdings  on  date  of  valuation. — The  investment 
holdings  of  the  carrier  on  date  of  valuation  may  be  classi¬ 
fied  as  follows : 


Boston  and  Maine  Railroad  leased  road’s 

stocks...! .  $1,417,216.95 

Boston  Railroad  Holding  Company’s  stock ...  27 , 600 , 400 . 00 


Investment  in  Boston  and  Maine  Railroad  properties . $29,017,616.95 

(Held  by  trustees  under  decree  of  United  States  court.) 

Carrier’s  leased  roads  stock .  $31 , 444 ,196.21 

(Pledged  on  1-year  notes.) 

Carrier’s  leased  roads  bonds .  14 , 270 , 027 . 50 
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(Pledged  on  1-year  notes.) 

Railroad  company,  stocks .  14,577,495.29  j 

Railroad  company,  bonds .  2 , 287 , 388 . 50 

Railroad  company,  notes .  21,  S05 , 430 .01 

Railroad  company,  advances .  1 , 642 , 671 . 63 

Investment  in  railroadi’ .  86,027,209.14 

Rhode  Island  Company  stock .  24 , 352 , 336 .41 

(Held  by  trustees  under  decree  of 
United  States  court.) 

Trolley  lines,  stocks .  8 , 458 , 986 . 82 

Other  companies,  stocks .  54 , 602 , 886 . 61 

Trolley  lines,  bonds .  1 , 908 , 280 . 00  ; 

Trolley  lines,  notes .  8 , 898 , 276 . 83  j 

i 

Investment  in  trolley  lines,  water  transportation,  and  public 

utilities . !  98 , 220 , 766 . 67 

Other  bonds .  8320 , 000 . 00 

Other  companies  and  individuals'  notes .  7,811, 943 . 30 

Construction  advances  Grand  Central  Ter¬ 
minal .  6,001,794.12! 


Other  investments . j  14 , 133 , 737 . 42 

Total  book  value . 227,399,330.18 

The  item  of  “other  companies,  stocks”  represents  largely 
holdings  of  The  Connecticut  Company  in  trolley  lines  in 
Connecticut  and  holdings  of  the  New  England  Investment 
and  Security  Company  in  trolley  lines  in  central  Massachu¬ 
setts,  all  of  which  entail  through  the  investment1  of  the  New 
England  Navigation  Company.  The  investments  of  the  New 
England  Navigation  Company  include  public  utility  prop¬ 
erty  owned  by  the  Housatonic  Power  Company  and  con¬ 
siderable  water-transportation  property  as  well. 

Securities  held  under  order  of  the  Federal  court. — A  peti¬ 
tion  filed  by  the  Attorney  General  of  the  United  States  in 
the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York  on  July  23,  1914,  sought  to  compel 
a  separation  of  the  carrier  interest  in  various  i  trolley  and 
steamship  properties  and  in  the  Boston  and  Maine  Rail¬ 
road.  The  last  named  was  controlled  through!  the  Boston 
Railroad  Holding  Company  and  the  carrier  also  held  di¬ 
rectly  an  interest  in  16  of  the  Boston  and  Maine  Railroad’s 
leased  roads.  The  carrier  made  answer  on  September  17, 
1914,  and  on  October  17,  1914,  an  agreed  decree  was  en¬ 
tered  by  the  court. 

114  The  decree  provided  for  the  transfer!  of  the  car¬ 
rier  interest  in  the  Boston  Railroad  Holding  Com¬ 
pany  and  the  Boston  and  Maine  Railroad  is  leased  roads  to 
a  board  of  trustees  who  were  to  exercise  all  of  the  rights  of 
ownership,  except  the  right  to  sell  the  stock.  The  trustees 
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were  directed  to  endeavor  to  make  sale  of  the  Boston  and 
Maine  stock  and  the  stocks  of  the  leased  roads  before  Janu¬ 
ary  1, 1917,  but  under  conditions  which  required  the  assent 
of  the  carrier  or  a  further  order  of  the  court.  These  stocks 
are  in  the  carrier’s  balance  sheet  at  a  book  value  of  $29,017,- 
616.95. 

The  New  England  Navigation  Company’s  holdings  of 
$40,000,000  of  the  capital  stock  of  The  Connecticut  Com¬ 
pany,  which  owned  the  Connecticut  trolleys,  was  required 
to  be  transferred  to  trustees  named  who  were  to  manage 
the  property  and  make  an  effort  to  sell  the  shares  before 
Julv  1,  1919. 

The  carrier’s  interest  in  the  stock  of  The  Rhode  Island 
Company,  having  a  book  value  of  $24,352,336.41,  and  the 
New  England  Navigation  Company’s  holdings  of  stock  and 
bonds  of  the  Providence  &  Danielson  Railway  Company  and 
the  Sea  View  Railroad  Company,  all  trolley  lines,  of  a  book 
value  of  $1,266,379.37,  were  transferred  to  a  board  of  trus¬ 
tees  who  were  to  manage  the  properties  and  endeavor  to 
sell  the  securities  before  July  1,  1919. 

The  New  England  Navigation  Company  was  required  to 
sell  its  holdings  of  the  stock  and  bonds  of  the  Eastern 
Steamship  Corporation  of  a  par  value  of  $4,200,000  by  July 
1,  1917,  and  its  interest  in  the  Shore  Line  Electric  Rail¬ 
road  Company  of  New  York  (an  inactive  property),  $117,- 
000,  and  in  the  New  England  Investment  and  Security  Com¬ 
pany  (controlling  trolley  lines  in  central  Massachusetts), 
$15,631,750,  by  July.  1,  1919. 

The  carrier  was  required  to  sell  by  July  1, 1919,  its  hold¬ 
ings  of  $9,936,156.03  of  the  Berkshire  Street  Railway  Com¬ 
pany,  of  $1,417,664.31  of  The  Vermont  Company,  of  $1,400,- 
395.48  of  the  New-  York  and  Stamford  Railway  Company, 
and  of  $1,216,426.83  of  The  Westchester  Street  Railroad 
Company  securities. 

The  dates  set  for  the  sale  of  the  various  lots  of  securities 
are  subject  to  change  by  application  to  the  court  and  the 
terms  of  sale  are  subject  to  the  approval  of  the  carrier. 
The  decree  provides  that  the  securities  affected  by  it  shall 
not  be  sold  to  the  stockholders  of  the  carrier  as  a  class,  or 
the  carrier,  or  to  any  person  or  corporation  acting  for  the 
carrier.  The  intent  of  the  decree  is  to  disperse  the  con¬ 
trol  of  these  properties  and  to  prevent  a  renewal  of  such 
control  by  the  carrier  or  in  its  interest. 
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The  effect  of  the  decree  has  been  to  deprive! the  carrier 
of  the  authority  to  manage  or  to  sell,  except  under  the  con¬ 
ditions  described,  the  securities  named,  which  are  of  the 
combined  book  value  of  $121,806,666.02.  This  isithe  amount 
on  date  of  valuation  and  does  not  include  some  notes  and 
open  accounts  with  various  companies. 

The  Boston  &  Albany  Railroad  Company  is  held  by  The 
New  York  Central  Railroad  Company  under  a  99-year  lease 
which  became  effective  July  1,  1900.  On  July  1,  1911,  the 
carrier,  by  agreement  with  the  lessee  named,  became  en¬ 
titled  to  share  equally  with  the  lessee  in  the  results  of  the 
operation  of  the  leased  road.  This  agreement,  as  it  af¬ 
fected  the  carrier,  was  canceled  January  31,  ;1914.  The 
decree  of  the  court  perpetually  enjoined  the  carHer  f or-  re¬ 
newing  the  agreement  or  from  entering  into  onk  of  similar 
effect.  This  arrangement  was  in  force  two  years  and  seven 
months  and  the  carrier’s  loss  under  the  agreement,  accord¬ 
ing  to  its  books,  was  $240,351.36.  There  was  an  additional 
loss  to  the  carrier  arising  from  its  contribution  lof  $750,000 
to  a  working  fund  for  use  on  the  leased  road  and  from  its 
participation,  with  the  lessee,  in  an  equipment  trust  to  the 
amount  of  $668,391.28.  These  principal  amounts 
115  were  returned  to  the  carrier,  but  no  allowance  of 
interest  was  made  for  the  time  the  lessee  had  the 
use  or  benefit  of  these  funds. 

The  carrier  held,  through  the  New  England 
Company,  stock  of  the  Merchants  &  Miners  Transportation 
Company  which  cost  approximately  $5,774,500.  j  Before  the 
agreed  decree  was  entered  by  the  court  this  interest  was 
disposed  of  at  a  loss  of  $3,594,500.  Thereupon  the  carrier 
surrendered  35,945  shares  of  stock  in  the  New  England 
Navigation  Company,  equal  in  par  value  to  the  latter  com¬ 
pany’s  loss  on  the  securities  sold,  and  charged  that  sum  to 
its  profit  and  loss  account.  The  decree,  recitihg  the  sale 
of  the  interest  in  the  Merchants  &  Miners  Transportation 
Company,  forever  enjoined  the  carrier  from  renewing  that 
interest.  The  following  is  a  list  of  the  securities  held  by 
trustees  under  the  terms  of  the  order. 
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116  Securities  acquired  and  disposed  of. — In  addition 
to  the  securities  held  on  date  of  valuation,  the  carrier 
acquired  and  disposed  of  stocks  and  bonds  of  other  com¬ 
panies  of  the  total  par  value  of  $410,600,101.91,  and  a  book 
value  of  $370,453,286.45.  The  considerations  passed  in  these 
transactions  were  as  follows : 


Given  in  Received  at 

acquisition.  Consideration.  disposal. 

$68,171,227.02  Cash .  $60,095,761 . 18 

187 , 995 , 905 . 1 2  Other  securities .  217, 495 , 390 . 32 

52 , 527 , 277 . 32  Property .  32,705,308.12 

6 , 953 ,112. 23  Acquired  with  merged  roads . 

50 , 884 , 737 . 56  Other  considerations .  62,573,186.09 

3,921,027.20  Profit  and  loss,  credit . 


Total  received  at  disposal .  372 ,  S69 , 645 . 71 

Profit  and  loss,  credit .  2,416, 359 . 26 


370 , 453 , 286 . 45  Total  given  in  acquisition .  370 , 453 , 286 . 45 


These  amounts  do  not  accurately  represent  the  volume  of 
the  trading  in  securities  as  the  same  lot  of  stock  or  bonds 
vras  frequently  passed  through  the  carrier’s  accounts  more 
than  once  hnd  manv  transactions  in  which  the  carrier  was 
interested,  if  not  engaged,  do  not  appear  upon  its  books. 
The  stock  of  The  Connecticut  Company,  $40,000,000,  was 
acquired  by  the  carrier  by  the  surrender  of  physical  prop¬ 
erty,  the  Connecticut  trolleys,  and  was  traded  to  the  New 
England  Navigation  Company  for  other  securities  and 
cash.  The  stock  of  the  Rutland  Railroad  Company,  book 
value  $2,364,977.15,  was  purchased  from  The  New  York 
Central  Railroad  Company  and  traded  to  the  New  Eng¬ 
land  Navigation  Company  without  appearing  in  the  car¬ 
rier’s  books.  The  same  stock  came  back  to  the  carrier  in 
another  exchange  of  securities  with  the  New  England  Navi¬ 
gation  Company.  These  are  merely  illustrative  instances. 
The  transactions  were  principally  with  the  carrier’s  con¬ 
trolled  companies. 

Return  on  the  investment. — The  lease  of  the  Old  Colony 
Railroad  and  the  property  of  several  other  companies  be¬ 
came  effective  about  the  beginning  of  the  fiscal  year  1894. 
In  that  year  the  net  income  decreased  $624,320.94,  and  the 
dividend  requirement,  through  increase  in  capital  stock, 
increased  $685,757.50.  In  the  following  year  the  dividend 
rate  was  reduced  to  8  per  cent,  and  so  remained  to  1913. 
In  the  last  month  of  the  fiscal  year  1907  the  trolley  debt 
was  assumed  and  in  1908  the  net  income  decreased  $3,924,- 
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916.66,  while  the  amount  needed  for  the  usual  dividend  was 
increased  $809,638.  The  carrier  did  not  recover  its  previ¬ 
ously  normal  condition  after  the  merger  of  1907,  by  which  it 
acquired  the  Connecticut  trolleys  and  other  properties. 

At  date  of  valuation  the  investment  of  the  carrier  in  other 
companies  failed  in  large  measure  to  pay  dividends.  Of 
the  total  book  value  of  investment,  $227,399,3$0.18,  about 
$139,000,000  produced  no  return  and  the  remainder,  about 
$88,000,000,  yielded  on  the  average  2.86  per  cent  in  1915. 
In  addition,  advances  to  the  New  York,  Westchester  and 
Boston  Railroad  Company  amounting  to  $2,764,775  had 
been  written  down  to  $1  and  advances  to  the  Boston  Rail¬ 
road  Holding  Company  of  $2,336,215.67  had  been  written 
down  to  $2.  The  average  interest  on  the  carrier’s  own 
funded  debt  for  the  year  1915  was  about  4.38  per  cent.  The 
bond  carrying  charge  at  this  rate  for  the  book  value  of 
the  carrier’s  investment  would  be  about  ten  million  dollars 
per  annum.  The  actual  return  on  the  carrier’s; investment 
in  other  companies  being  about  two  and|a  half  mil- 
117  lion  dollars  per  annum  with  such  carrying  charge 
would  create  an  adverse  obligation  on  the  carrier’s 
income  of  something  like  seven  and  a  half  million  dollars 
per  year,  reducing  the  amount  available  for  dividends  on 
the  carrier’s  capital  stock  by  an  equal  amount}.  In  addi¬ 
tion  to  the  above  certain  contingent  liabilities  assumed 
along  with  its  investment  place  an  additional  financial  bur¬ 
den  on  the  carrier.  In  1913  its  guarantee  of  Interest  on 
the  bonds  of  the  New  York,  Westchester  and  Boston  Rail- 
road  Company  and  the  dividends  on  the  preferred  stock 
of  the  Boston  Railroad  Holding  Company  shqwed  in  the 
income  account.  These  guarantees  cost  the  carrier  in  three 
years  $4,259,345.99,  as  follows: 

New  York, 

Westchester  Boston  Rail- 

and  Boston  road  Holding  ! 

Railroad  Com-  Company 


Year.  pany  bonds.  stock.  i  Total 

1913  .  §777,750.00  §503,268.49  §1 ,2S1 ,018.49 

1914  .  864,000.00  1,118,756.00  !  1,982,756.00 

1915  .  864,000.00  131,571.50  ;  995,571.50 


Total .  2,505,750.00  1,753,595.99  |  4,259,345.99 

i 


If  these  contingent  guarantee  obligations  are  included 
in  the  accounting  of  net  dividends  for  investment,  the  car- 

i 

! 

i 

i 

! 
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rier’s  adverse  obligation  for  the  year  ended  on  date  of  val¬ 
uation  should  be  increased  by  nearly  a  million  dollars. 

Still  further  in  addition,  this  dividend  accounting  would 
not  be  complete  without  the  amortization  of  $5,100,990.67 
which  has  been  written  off. 


Aids,  Gifts,  Grants,  and  Donations 


The  carrier  returns  in  addition  to  lands,  hereinbefore 
mentioned,  a  passenger  station  in  the  town  of  Millis,  Mass., 
received  as  an  aid.  The  estimated  cost  of  such  station  is 
$4,000.  The  articles  of  indenture  provided  that  in  consid¬ 
eration  of  $600,  for  the  purchase  of  a  tract  of  land  in  the 
town  of  Millis  the  grantors  agreed  to  erect  upon  the  land 
a  building,  the  lower  story  to  be  devoted  to  railroad  pur¬ 
poses,  and  the  upper  story  for  the  purposes  of  a  public 
library  and  offices  for  the  town  officers. 

The  predecessors  of  the  carrier  received  assistance  of 
various  kinds,  described  in  such  detail  as  is  possible,  which 
would  result  as  aids  in  the  construction  of  railroad  prop¬ 
erty. 

The  Connecticut  Valley  Railroad  Company  received  sub¬ 
scriptions  to  its  capital  stock  which  were  paid  in  cash  at 
par  from  various  cities  and  towns  in  Connecticut,  amount¬ 
ing  in  all  to  $834,578,  detailed  as  follows : 


Hartford . . . 
Rocky  Hill. 
Cromwell.  . 
Middletown 
Haddam . . . 

Essex . 

Chester. . . . 
Saybrook .  . 


§500,000 

19,078 

28,300 

150,000 

40,000 

48,000 

16,700 

32,500 


The  New  York,  Providence  and  Boston  Railroad  Com¬ 
pany,  in  the  year  1839,  failed  to  pay  a  debt  secured  by  mort¬ 
gage.  Trustees  took  possession  of  the  property  and  there¬ 
after,  some  time  before  December  10,  1843,  the  hold- 
118  ers  of  evidence  of  debt  of  the  par  value  of  $1,197,- 
543.68  surrendered  their  holdings  for  $600,355.62, 
composed  of  cash,  $21,355.62,  and  new  bonds,  $579,000.  The 
difference,  which  represented  the  apparent  loss  to  the  cred¬ 
itors,  was  $597,188.06.  It  is  not  possible  to  say  to  what 
extent  the  company  profited  by  this  transaction. 

The  Housatonic  Railroad  Company  had  the  right,  under 
legislative  authority,  to  issue  4 4 bills  and  post  notes”  so 
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called.  The  bills  were  in  denominations  of  $1,  $2,  $3,  $5,  and 
$10  and  the  post  notes,  $100,  $500,  and  $1,000.  j  These  evi¬ 
dences  of  debt  were  issued  under  supervision ;  of  commis¬ 
sioners  representing  the  State  and  thus  had  substantially 
the  State’s  endorsement.  They  were  issued  to  the  total 
amount  of  $448,625  for  cash  or  its  equivalent, :  at  par,  and 
were  so  retired  by  the  Housatonic  Railroad  Company. 

The  Providence  and  Springfield  Railroad  Company  is¬ 
sued  capital  stock  to  the  par  value  of  $50,000  to  the  town  of 
Burrillville,  R.  I.,  in  exchange  for  a  like  amount  of  the 
town’s  bonds.  The  town  bonds  were  sold,  $49,000  par  value 
for  $44,010  in  cash,  and  $1,000  was  exchanged  for  land. 

The  New  Haven  and  Derby  Railroad  Company  on  Feb¬ 
ruary  1,  1870,  placed  an  issue  of  30-year  7  per  cent  mort¬ 
gage  bonds,  which  were  guaranteed  by  the  city  of  New 
Haven,  Conn.  The  city  paid  the  interest  on ! these  bonds 
for  13  years,  amounting  to  $204,750.  It  loaiied  the  rail¬ 
road  $132,875,  of  which  $82,875  was  repaid,  leaving  a  bal¬ 
ance  of  $50,000.  The  city  expended  for  account  of  the  rail¬ 
road  company  $614.15.  Interest  was  charged  to  the  amount 
of  $224,635.85,  making  the  total  advances  of  the  city  $480,- 
000.  The  New  Haven  and  Derby  Railroad  Company  is¬ 
sued  5  per  cent  mortgage  certificates  for  this  amount  in 
payment  of  its  debt,  which  were  assumed  and|  paid  by  the 
carrier. 

The  Boston,  Hartford  and  Erie  Railroad  Company  re¬ 
ceived  from  the  State  of  Massachusetts  $3,599,024  par  value 
of  5  per  cent  scrip  certificates  and  gave  as  |  security  for 
the  redemption  of  them  $3,600,000  of  7  per  cent  bonds.  The 
State  scrip  was  sold  for  $3,925,734.41.  The  State  exchanged 
the  $3,600,000  of  railroad  bonds  for  $500  cash  and  $1,737,- 
000  bonds  of  the  New  York  and  New  England  Railroad 
Company,  which  was  the  successor  of  the  Boston,  Hart¬ 
ford  and  Erie  Railroad  Company.  For  the  $1,737,000  of 
bonds  the  State  realized  par  in  the  reorganization  of  The 
New  England  Railroad  Company,  so  that  its  loss  was 
$1,861,524.  | 

The  Windsor  Locks  and  Suffield  Railroad  Company  re¬ 
ceived  a  cash  donation  from  the  town  of  Suffield,  Conn., 
amounting  to  $20,000.  It  does  not  appear  that  any  conces¬ 
sion  was  granted  bv  the  railroad  company. 

When  the  property  of  The  Meriden,  Waterbury  and  Con- 
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necticut  River  Railroad  Company  was  leased  to  the  New 
York  and  New  England  Railroad  Company,  it  was  stipu¬ 
lated  that  the  lessor  should  be  free  of  floating  debt  and  that 
the  funded  debt  should  not  exceed  $450,000.  To  meet  these 
conditions  the  creditors  surrendered  bonds  and  notes  and 
their  right  to  receive  interest  and  other  items  due,  all 
amounting  to  $1,070,042.26. 

Leased  Railway  Property. 

The  carrier  uses,  on  date  of  valuation,  property  owned  by 
other  companies  and  other  companies  use  property  owned 
by  the  carrier  to  the  extent  indicated  in  the  following  state¬ 
ment.  The  description  of  property,  the  period  and  terms 
of  use,  and  the  rentals  accrued  and  charged  or  credited  to 
income  for  the  year  ending  on  date  of  valuation  are  as 
follows : 

119 

Solely  used  but  not  owned,  leased  from — 

Old  Colony  Railroad:  Rentals. 

The  property  of  the  Old  Colony  Railroad  is  leased  to  the 
carrier  under  date  of  Feb.  15,  1S93,  effective  from  Mar.  1, 

1S93.  The  property  was  operated  separately  until  July  1, 

1S93,  thereafter  the  results  of  its  operations  were  included 
in  the  carrier's  accounts.  Under  terms  of  the  lease, 
equipment  and  personal  property  to  the  amount  of  $3,623,- 
975.69,  of  which  $3,161,518.83  represents  equipment,  was 
transferred  to  the  carrier,  for  which  sum  it  is  liable  to  the 
lessor  at  the  termination  of  the  lease.  Under  the  terms  of 
the  lease  the  rent,  payable  quarterly,  is  annually  7  per  cent 
on  the  capital  stock,  interest  on  the  debt  and  a  reasonable 
amount  for  the  maintenance  of  the  lessor’s  organization. 

The  lease  provides  also  that  all  taxes  and  maintenance  be 
paid  by  the  lessee.  Expenditures  for  additions  and  better¬ 
ments  by  the  lessor  are  repaid  by  the  issue  of  securities  by 
the  lessor  at  the  request  of  the  lessee.  At  date  of  valuation 
$720,880.97  of  such  expenditures  had  been  repaid.  The  car¬ 
rier  holds  capital  stock  of  the  lessor  to  the  par  value  of 
$9,813,200,  with  a  book  value  of  $13,065,341.80,  amount¬ 
ing  to  44  per  cent  of  the  total  stock  outstanding.  The 
taxes  were  $560,464.62.  For  the  year  ended  on  date  of 
valuation  the  rent  paid  was:  $1,560,580,  interest  on  capital 
stock;  $539,070,  interest  on  funded  and  unfunded  debt; 
and  $7,543.83  for  maintenance  of  lessor’s  organization, 

aggregating .  $2,107,193.83 

Boston  and  Providence  (Mass.) : 

The  complete  property  of  the  Boston  and  Providence 
(Mass.),  including  its  interest  in  other  corporations,  was 
leased  to  the  Old  Colony  Railroad  under  date  of  Apr. 

7,  1888,  effective  from  Apr.  1,  1888,  for  99  years.  Under 
terms  of  the  lease  of  the  Old  Colony  Railroad  to  the 
carrier  under  date  of  Feb.  15,  1893,  effective  from  Mar. 

1,  1893,  the  carrier  assumed  the  obligation  of  the  Old 
Colony  Railroad  of  the  above  lease  by  the  Boston  and 
Providence  (Mass.).  The  lessee  is  liable  to  the  lessor  at 
the  termination  of  the  lease  for  equipment  taken  to  the 
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amount  of  the  agreed  value  of  $871,234.35.  The  Old  Colony 
Railroad  made  a  payment  of  $1,300,000  for  the  lease  of  the  j 
Boston  and  Providence,  which  sum  was  distributed  to  the  I 
stockholders,  amounting  to  3234  per  cent  on  the  capital 
stock.  The  taxes  for  the  year  were  $97,340.33.  Under  | 
the  terms  of  the  lease  the  lessee  is  required  to  make  all  ! 
improvements  at  its  own  expense,  such  improvements  to  i 
become  and  remain  the  property  of  the  lessor.  The  lessee  j 
enjoys  the  benefit  of  the  lessor’s  investments  in  the  securi-  | 
ties  of  other  companies.  If  the  securities  are  sold  during  | 
the  term  of  the  lease  it  is  provided  that  the  lessee  shall 
be  liable  to  the  lessor  for  the  proceeds  of  the  sale.  The  I 


capital  stock  of  the  Boston  and  Providence  (R.  I.)  is  ex-i 
cepted  from  the  provision  for  sale.  The  carrier  holds' 
$524,600  par  value  of  the  capital  stock  of  the  Boston  and ! 
Providence  (Mass.)  out  of  a  total  issue  of  $3,996,000,  i 
which  is  carried  at  a  book  value  of  $1,582,443.18.  Under I 
the  terms  of  lease  the  lessee  pays  as  rent,  payable  quar¬ 
terly,  $400,000;  interest  on  the  funded  debt;  and  not  to' 
exceed  $5,000  to  maintain  the  lessor’s  organization.  For! 
the  year  ended  on  date  of  valuation  the  payment  was:! 
Rent,  $400,000;  interest  on  funded  debt,  $S6,S00;  and! 
maintenance  of  organization,  $3,000,  aggregating . j 

Boston  and  Providence  (R.  I.): 

On  June  3,  1S35,  the  property  of  the  Boston  and  Providence! 
(R.  I.)  was  leased  to  the  Boston  and  Providence  (Mass.)! 
in  perpetuity,  under  which  the  lessee  agreed  to  maintain! 
the  property  and  pay  all  expenses  arising  from  its  use! 
and  occupation,  and  to  pay  as  rental  an  amount  equal  toj 
the  rate  of  profit  which  may  be  annually  divided  by  the! 
Boston  and  Providence  (Mass.)  among  the  holders  of  its; 
capital  stock.  The  agreed  value  on  which  this  payment 
was  made  was  finally  fixed  at  $150,000.  Under  the  terms! 
of  the  lease  of  the  Boston  and  Providence  (Mass.)  to  the! 
carrier,  its  interests  in  this  lease  of  the  Boston  and  Provi-; 
dence  (R.  I.)  are  transferred  to  the  carrier.  Under 
charter  provisions  the  Boston  and  Providence  (Mass.)! 
and  the  Boston  and  Providence  (R.  I.)  are  permitted! 
to  consolidate.  The  provisions  of  consolidation  have 
never  been  carried  out,  but  the  returns  to  this  commission' 
are  made  as  for  a  single  property.  Reference  is  made  to! 
the  leased  railway  property  chapter  of  the  Boston  and! 
Providence  (Mass.)  for  further  details.  The  Boston  and 
Providence  owns  jointly  with  the  Providence  and  Worcester! 
4.970  miles  of  road,  which  is  included  under  this  lease.: 
The  Providence  and  Worcester’s  portion  is  also  leased  td 
the  carrier.  ! 

Providence,  Warren  and  Bristol: 

The  property  of  the  Providence,  Warren  and  Bristol  was 
leased  under  date  of  Dec.  1,  1892,  to  the  Old  Colony  Rail^ 
road  Company  effective  from  July  1, 1891,  for  95  years  and 
9  months.  Under  the  provision  of  the  lease  of  the  Old 
Colony  Railroad  to  the  carrier,  the  carrier  assumed  the 
rights  and  obligations  under  above  lease  as  of  the  datd 
of  Mar.  1,  1S93.  The  results  of  the  operation  of  this  pro** 
erty  were  not  included  in  the  carrier’s  accounts  untiji 
July  1,  1893.  Under  the  terms  of  the  lease  the  lessee  is 
liable  to  the  lessor  for  an  agreed  value  of  $92,417  of  equips 
ment.  The  carrier  owns  $486,700  par  value  of  the  capital 
stock  of  the  Providence,  Warren  and  Bristol,  with  a  book 
value  of  $730,432.67.  Under  the  terms  of  the  lease  thd 
rent,  payable  semiannually,  is  for  an  annual  rate  of  6 
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121  Rentals. 

per  cent  on  the  capital  stock  and  the  interest  on  the  debt. 

The  obligations  and  additions  include  the  payment  of 
taxes  and  the  maintenance  of  the  property.  The  rent  for 
the  year  ended  on  date  of  valuation  comprised  6  per  cent 
on  §874,600  of  capital  stock  and  6  per  cent  on  §352,397.30 
of  notes,  aggregating .  73,619.84 

Harlem  River  and  Port  Chester: 

The  entire  property  of  the  Harlem  River  and  Port  Chester, 
a  6-track,  standard-gage,  electrically  operated  railroad, 
extending  from  New  Rochelle,  N.  Y.,  on  the  carrier’s  New 
York  division,  to  the  Harlem  River,  was  leased  on  Sept. 

29,  1873,  for  a  term  of  99  years,  with  the  privilege  of 
renewal.  Under  the  terms  of  the  lease  the  lessee  pays  7 
per  cent  on  the  capital  stock,  interest  on  all  indebtedness, 
principal  of  bonds  when  due,  cost  of  maintenance,  and  all 
taxes  and  assessments.  The  carrier  owns  all  of  the  stock 
of  the  lessee.  The  officers  of  the  lessee  are  also  officers 
or  employees  of  the  carrier.  The  total  equipment  of  the 
lessee  was  transferred  to  the  carrier  under  terms  of  the 
lease  at  an  agreed  value  of  §3,349,186.50,  for  which  sum 
the  lessee  is  liable  to  the  lessor  at  the  termination  of  the 
lease.  While  the  lessee  is  bound  under  the  lease  to  pay 
the  principal  of  the  debt  when  it  falls  due,  there  is  no 
fund  provided  by  current  accounts  to  accomplish  this. 

The  carrier  owns  all  of  the  stock,  notes, #  and  bonds  out¬ 
standing,  the  rent  is  offset  by  corresponding  credits  in  in¬ 
come,  and  there  is  no  actual  money  payment.  The  taxes 
for  the  year  were  §345,526.07.  The  rent  for  1915  com¬ 
prised  dividends  at  7  per  cent  on  §1,000,000  of  capital 
stock,  §70,000;  interest  at  4  per  cent  on  §15,000,000  of 
notes,  §600,000;  5  per  cent  for  2  months  on  §13,000,000 
of  15-year  bonds,  §10S, 333.34;  5  per  cent  for  10  months 
on  §10,000,000  of  notes,  §416,666.66;  and  6  per  cent  for  10 
months  on  §3,000,000  of  notes,  §150,000,  aggregating .  1 , 345 , 000 . 00 

Holyoke  and  Westfield : 

The  carrier  acquired  lease  of  the  property  of  the  Holyoke 
and  Westfield  from  the  New  Haven  and  Northampton  Com¬ 
pany  (of  1862)  when  the  carrier  leased  the  property  of  that 
company.  The  original  lease  to  the  New  Haven  and 
Northampton  Company  (of  1862)  dated  from  Oct.  26, 1871. 

On  Jan.  30,  190S,  a  new  lease  in  perpetuity  was  made,  to 
be  effective  from  June  1,  1907.  The  carrier  owns  §20,000 
par  value  of  the  capital  stock  of  the  lessor,  upon  which  it 
received  in  1915  a  dividend  of  14  per  cent.  The  towns  of 
Holyoke  and  Westfield  hold  2,265  shares.  The  total  issue 
is  2,600  shares.  The  lessee  pays  §46,000  a  year  in  semi¬ 
annual  payments  as  rent,  maintains  the  property  and  pays 
taxes.  Expenditures  for  additions  and  betterments  are  not 
recoverable.  Taxes  for  the  year  ending  on  date  of  valua¬ 
tion  were  §12,100.20.  The  accrual  on  date  of  valuation 
was .  .  46 , 000 . 00 

122 

Providence  and  Worcester: 

The  entire  property  of  the  Providence  and  Worcester  is  leased 
to  the  carrier.  This  includes  4.970  miles  of  road  which  the 
Providence  and  Worcester  owns  jointly  with  the  Boston 
and  Providence.  The  portion  owned  by  the  Boston  and 
Providence  is  also  leased  to  the  carrier.  The  original  lease 
of  this  property  was  acquired  by  the  carrier  from  the 
New  York,  Providence  and  Boston  Railroad  Company,  on 
Apr.  1,  1S92,  when  the  property  of  the  New  York,  Provi¬ 
dence  and  Boston  Railroad  Company  was  leased  to  the 
carrier.  The  original  lease  of  the  Providence  and  Worces- 
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ter  to  the  New  Y ork,  Providence  and  Boston  Railroad  Com¬ 
pany  was  dated  May  1,  1888.  A  new  lease  dated  Dec.  17, 
1892,  and  effective  from  July  1,  1892,  for  99  years,  was  j 
executed.  Under  the  terms  of  the  lease  the  equipment  and 
personal  property  was  taken  over  by  the  carrier  at  an  ! 
agreed  valuation  of  $909,635.37,  of  which  figure  $828,887.40 
represents  equipment,  for  which  first-named  amount  the  I 
lessee  is  liable  to  the  lessor  at  the  termination  of  the  | 
lease.  Under  the  terms  of  the  lease  the  lessee  pays  as  | 
rent,  payable  quarterly,  each  year,  10  per  cent  on  the  ! 
lessor’s  capital  stock,  interest  on  the  bonded  indebtedness,  j 
and  $6,000  a  year  for  maintenance  of  the  organization  of  j 
the  lessor.  The  lessee  is  obligated  to  maintain  the  prop-  j 
erty,  pay  the  taxes,  and  all  other  lawful  charges.  The 
taxes  for  the  year  were  $123, 135.88.  Additions  and  better-  i 
ments  made  to  the  leased  property  by  the  lessee  become  the  ; 
property  of  the  lessor  without  obligation  of  payment  i 
therefor.  In  the  year  ended  on  date  of  valuation  the  rent 
comprised  $350,000  dividend  on  stock,  $60,000  interest  on 
debt,  and  $6,000  for  maintenance  of  the  organization,  j 

aggregating . j 

Chatham  Railroad: 

The  property  of  the  Chatham  Railroad  from  date  of  its  com-  | 
pletion  was  leased  to  the  Old  Colony  Railroad,  which  lease  I 
was  transferred  to  the  carrier  under  terms  of  the  lease  j 
of  the  Old  Colony  Railroad  to  the  carrier.  The  property  j 
of  the  Chatham  Railroad  was  operated  under  such  lease  | 
until  Mar.  15,  1911,  when  a  new  lease  was  made  effective  j 
from  Jan.  1,  1911,  to  run  for  81  years  2  months.  Under  j 
the  terms  of  this  lease  the  lessee  pays  annually  as  rent  $5  j 
per  share  of  682  shares  of  stock  and  $200  for  maintenance  j 
of  the  organization  of  the  lessor.  The  agreed  annual  rental  j 
is  payable  semi-annually.  The  lessee  pays  all  taxes  and ! 
maintains  the  road.  The  taxes  for  the  year  ended  on  date  j 
of  valuation  were  $1,351.18.  There  is  no  provision  fori 
additions  and  betterments  except  that  if  expenditures  for  j 
improvements  are  required  by  law  the  lessee  shall  have  the 
option  of  surrendering  the  property.  The  total  payment ' 
for  the  year  ended  on  date  of  valuation  was . ! 
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Norwich  and  Worcester: 

The  property  of  the  Norwich  and  Worcester  was  originally; 
leased  Feb.  9,  1869,  effective  Feb.  1,  1869,  to  the  Boston,! 
Hartford  and  Erie  Railroad  Company,  which  was  succeeded  j 
in  turn  by  transfer  by  The  New  York  and  New  England! 
Railroad  Company, The  New  England  Railroad  Company,  | 
and  the  carrier,  the  latter  becoming  the  successor  of  the  I 
lessee  July  1,  1888.  The  term  of  the  lease  is  for  100  years.! 
The  rent  was  originally  fixed  at  10  per  cent  on  the  capital! 
stock.  When  The  New  York  and  New  England  Railroadj 
Company  assumed  the  lease  the  rent  was  reduced  on  Apr.  i 
26,  1886,  to  8  per  cent.  On  Dec.  31,  1897,  after  The  New 
England  Railroad  Company  had  become  the  lessee,  a  fur- 1 
ther  adjustment  of  the  lease  was  made,  and  under  the  lease ; 
as  maintained  at  that  date  the  carrier  now  holds  the  prop-  \ 
erty.  The  lessee  pays  8  per  cent  on  the  capital  stock, 
interest  on  all  debt,  and  $2,500  per  year  for  maintenance  of  ! 
the  lessor’s  organization.  The  lessee  also  maintains  the! 
property  and  pays  the  taxes.  The  agreed  rent  is  payable! 
quarterly.  The  taxes  for  the  year  were  $72,905.39.  Ex¬ 
penditures  for  additions  and  betterments  made  by  thc| 
lessee  are  repaid  by  the  issue  of  securities  by  the  lessor  on 
the  request  of  the  lessee.  On  the  date  of  valuation 
$820,729.04  of  the  amount  so  expended  had  not  been  pro-; 
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416,000.00 


3,610.00 
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vided  for  by  the  issue  of  securities.  The  lessee  is  liable 
to  the  lessor  at  the  termination  of  the  lease  for  equipment 
and  personal  property  taken  to  the  amount  of  $630, 620.32, 
of  which  S469, 100  represents  equipment.  The  carrier  owns 
$97,100  £>ar  value  of  the  lessor’s  capital  stock,  out  of  a 
total  of  S3, 000, 000.  For  the  year  ended  on  date  of  valua¬ 
tion  the  rent  comprised  $240,000  on  capital  stock,  $48,000 
on  funded  debt,  and  $22,500  for  maintenance  of  organiza¬ 
tion,  aggregating . 

The  Connecticut  Company: 

On  Dec.  19, 1906,  The  Connecticut  Companv  leased  all  of  its 
property  to  The  Consolidated  Railway  Company  for  99 
years,  effective  from  Aug.  1,  1906.  The  property  consisted 
of  approximately  193  miles  of  urban  and  interurban  elec¬ 
tric  railways  (trolleys)  and  other  public-utility  property. 
Under  terms  of  the  lease  the  lessee  agreed  to  pay  the 
taxes,  maintain  the  property,  and  to  pay  as  rent  stated 
amounts  beginning  with  $975,000  for  the  first  year  and 
increasing  until  the  ninth  year,  when  the  rent  became 
fixed  at  $1,400,000.  On  May  31,  1907,  by  merger,  the 
carrier  became  the  lessee.  The  property  was  divided,  the 
electric  railways  going  to  The  Connecticut  Company  and 
the  remainder  to  the  Housatonic  Power  Company  for  op¬ 
eration,  as  agents  for  the  carrier.  On  Feb.  28,  1910,  a 
sublease  was  made  to  the  two  agents,  both  being  con¬ 
trolled  by  the  carrier,  and  they  became  the  lessees.  By 
these  subleases  The  Connecticut  Company  agreed  to  pay 
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three-quarters  of  the  rent  due  The  Connecticut  Company 
under  the  original  lease  and  the  Housatonic  Power  Com¬ 
pany  pays  the  remaining  one-quarter.  The  taxes  paid  are 
similarly  divided.  The  carrier  charges  its  income  as  rent 
for  leased  roads  with  the  total  rent  payable.  The  taxes 
are  charged  as  railway  tax  accruals, /and  the  sum  of  these 
amounts  being  the  amount  received  by  the  carrier  from 
the  subleases  is  credited  to  income  as  income  from  leases 
of  road.  These  items  seem  to  have  no  proper  place  in 
the  carrier’s  income  accounts.  The  effect  of  the  erroneous 
accounting  in  the  year  ended  on  date  of  valuation  was 
to  overcharge  railway  tax  accruals  $232,446.66  and  rent 
for  leased  roads  SI, 397, 334.67,  which  were  the  amounts 
for  which  the  lessee  was  liable  under  the  lease  of  Dec. 
19,  1906.  The  accounting  income  from  lease  of  road  was 
overcredited  by  the  sum  of  the  amounts  named,  which 
was  payable  by  the  sublessees . . . 

Owned  but  not  used ,  leased  to — 

Central  New  England  Railway  Company: 

The  carrier  leases  to  the  Central  New  England  Railway 
Company  a  portion  of  its  property,  consisting  of  road 
from  Danbury,  Conn.,  to  Hopewell,  N.  Y.,  and  from  Wico- 
pee  Junction  to  Beacon,  N.  Y.,  the  trackage  thereof 
amounting  to  34.9S4  miles  of  first  main  track,  33.403  miles 
of  second  main  track,  and  22.070  miles  of  yard  tracks 
and  sidings,  aggregating  90.457  miles  of  all  tracks.  Under 
this  agreement  these  tracks  were  to  be  used  jointly  on  the 
basis  that  the  rent  of  the  whole  use  of  the  property  be 
at  the  rate  of  $10,000  per  month.  The  payments  to  be 
made  for  this  are  the  taxes  and  cost  of  maintenance  and 
operation  in  proportion  to  the  use  by  both  companies.  On 
date  of  valuation  the  Central  New  England  Railway  Com¬ 
pany  used  the  property  solely  and  paid  the  full  amount 
of  the  rent,  including  taxes,  maintenance,  and  operating 
expenses.  The  accrual  on  date  of  valuation  was . 
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Boston  and  Maine  Railroad:  Rentals. 

The  carrier  leases  for  exclusive  use  to  the  Boston  and  Maine  ; 

Railroad  0.176  mile  of  main  track  and  0.082  mile  of  yard  i 
tracks  and  sidings,  aggregating  0.258  of  a  mile  of  all  I 
tracks  at  Easthampton,  Mass.  No  rental  is  paid . ! . 

i 

Wholly  owned  hut  jointly  used,  used  with — 

New  York,  Westchester  and  Boston  Railway: 

3.71  miles  of  road,  Harlem  River  to  One  hundred  and  seventy- 
fourth  Street,  New  York  City,  N.  Y.;  payment,  proportion  j 
of  fixed  charges,  maintenance,  and  operation  on  basis  of  j 
car  miles  operated . j  59 , 405 . 94 
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i 

Shore  Line  Electric  Railway  Company  of  New  York: 

16.08  miles  of  road,  stations,  etc.,  Tafts  to  Central  Village,  ; 

Conn.;  payment,  S6,050  per  year;  1.5  cents  per  car-mile,; 

wrages  of  pilots,  wages  of  one  night  man  at  Tafts,  one  night  j 

man  at  Jewett  City,  one  night  man  at  Central  Village,  and 

one-third  of  the  wage  of  one  day  man  at  Central  Village.  !  6,050.00 

The  Connecticut  Company: 

6.90  miles  of  road,  Meriden  to  Westfield,  Conn.;  basis  of  pay-i 
ment,  proportion  of  maintenance,  and  renewals  of  bridges  I 
on  the  basis  of  the  length  of  its  use  of  the  line  to  the; 

total  length  of  line . | . 

3.54  miles  of  road,  stations,  etc.,  Westfield  to  Middletown,; 

Conn.;  basis  of  payment,  1.5  cents  per  car-mile,  and  addi-i 
tional  expense  due  to  its  operation,  including  w'ages  of; 

pilots . i . 

2.02  miles  of  road,  stations,  etc.,  Middletown  to  Cromwell,' 

Conn.;  basis  of  payment,  1.5  cents  per  car-mile,  and  addi-j 

tional  expense  due  to  its  operations . I . 

14.00  miles  of  road,  stations,  etc.,  East  Hartford  to  Rockville,; 

Conn.;  basis  of  payment,  1.5  cents  per  car-mile,  and  addi-i 
tional  expense  due  to  its  operations,  including  wages  of 
pilots . ; . 

Boston  and  Maine  Railroad: 

0.76  mile  of  road,  Worcester  to  South  Worcester,  Mass . ! . 

4.36  miles  of  road,  exclusive  use  of  westerly  track  from; 

Concord  Junction  to  North  Acton,  Mass.;  on  basis  of  pay-1 
ment  for  maintenance  and  50  per  cent  of  wages  of  crossing 
men  and  of  maintenance  and  supplies  at  crossing  cabins.  J  3,082.20 
Passenger  station  at  Acton,  Mass.;  on  basis  of  payment  of; 

75  per  cent  of  net  operating  expenses  and  fixed  charges. . .!  2.49 

Joint  tracks  at  Springfield,  Mass.;  on  basis  of  use  of  similar! 
facilities  furnished  by  the  Boston  and  Maine  Railroad  at! 

this  point . . j . 

Yard  for  passenger  equipment  and  tower  at  Southbridge 
Street,  Worcester,  Mass.;  payment,  proportion  of  expenses: 

and  fixed  charges  on  basis  of  cars  handled . j  2,840.61 

Engine  terminal  at  Worcester,  Mass.;  payment,  proportion! 

of  expenses  on  basis  of  engines  handled . j . 

Passenger  station  at  Easthampton,  Mass.;  on  basis  of  re¬ 
receipt  of  42.26  per  cent  of  receipts  and  payment  of  42.2p 

Eer  cent  of  expenses  on  basis  of  passenger  and  freight 
usiness  handled.  The  carrier  credited  $1,552.11  and 

charged  $2,191.62  to  joint-facility  rents . j . 

Drivew’ay  to  station  at  Sterling  Junction,  Mass.;  payment,; 
rental  on  agreed  value  and  proportion  of  cost  of  main-1 

tenance . !  7.05 

Interchange  tracks  at  Lowell,  Mass.;  payment,  76.58  per 
cent  of  maintenance  and  fixed  charges . j . 
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Central  of  New  England  Railway  Company:  Rentals. 

0.56  mile  of  road  and  passenger  station,  Hartford,  Conn.; 

payment  per  year  for  access  to  and  use  of  station .  1 , 500 . 00 


2.50  miles  of  road,  Hartford  to  East  Hartford,  Conn.;  on 
basis  of  use  of  road  as  means  of  access  to  East  Hartford 

yards,  with  expense . 

Passenger  station  at  Danbury,  Conn.;  payment  proportional 

to  expenses  and  fixed  charges  on  basis  of  ticket  sales . 

Freight  house  and  yard  at  Danbury,  Conn.;  payment,  pro¬ 
portion  of  expenses  and  fixed  charges  for  freight  house 
and  office  on  basis  of  tonnage  handled;  for  yard,  on  basis 


of  cars  handled . 

Engine  terminal  at  Danbury,  Conn.;  payment,  proportion 
of  expenses  and  fixed  charges  on  basis  of  engines  handled. 

Rental  for  all  facilities  at  Danbury,  Conn .  9,326.64 

Passenger  station  at  Winsted,  Conn.;  payment,  S3, 173.93 
yearly  and  45  per  cent  of  wages,  maintenance,  and 
supplies .  2,3S0.44 


Passenger  station  at  Pine  Meadow,  Conn.;  payment,  50 

per  cent  of  wages,  maintenance,  and  supplies . 

Passenger  station  at  Simsbury,  Conn.;  payment,  40  per  cent 


of  maintenance  and  supplies . 

Central  Vermont  Railway  Company: 

Passenger  station  at  Willimantic,  Conn.;  yearly  payment.  .  .  900.00 

Engine  terminal  at  Willimantic,  Conn.;  payment,  $120  per 

year  for  water  and  30  cents  for  each  engine  turned .  120 . 00 


Boston  and  Albany  Railroad  Company: 

Tower  at  B.  and  A.  Crossing,  Worcester,  Mass.,  jointly  used 
with  the  Boston  and  Albany  Railroad  Company,  and 
Boston  and  Maine  Railroad;  no  expense  to  tenant  com¬ 
panies  . 

New  York,  Westchester  and  Boston  Railroad  Company: 

Interlocking  station,  West  Farms  Junction,  New  York  City, 
N.  Y.;  payment,  entire  cost  of  maintenance  and  opera¬ 
tion  . . . . . . 

The  Narragansett  Pier  Railroad  Company: 

Passenger  station  at  Kingston,  R.  I.;  payment,  S300  yearly 
and  furnishes  a  small  amount  of  labor  for  handling  bag¬ 


gage  at  station .  300 . 00 

South  Manchester  Railroad  Company: 

Passenger  station  at  Manchester,  Conn. ;  payment  per  annum 

of  $250 .  250.00 

Wood  River  Branch  Railroad  Company: 

Passenger  and  freight  stations  at  Wood  River  Junction, 

R.  I.;  no  expense  to  tenant  company . 
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The  New  England  Steamship  Company: 

North  First  Street  Terminal,  Brooklyn,  N.  Y.;  payment, 

proportion  of  expenses  on  basis  of  tonnage  handled . 

Pier  No.  70,  East  River,  New  York  City,  N.  Y.;  on  basis  of 
payment  for  its  labor  and  wages  of  clerks  during  summer 

season . 

Steamboat  wharf,  New  Bedford,  Mass.; payment,  17 percent 
of  wages  of  agent’s  clerks  and  of  cost  of  lighting  the 
office;  50  per  cent  of  cost  of  lighting  the  wharf  and  of 

cost  of  handling  through  freight  on  a  tonnage  basis . 

Steamboat  wharf,  Newport,  R.  I.;  payment,  55  per  cent  of 
clerk  hire  and  of  cost  of  light  and  water  for  offices;  50  per 
cent  of  wages  of  other  joint  employees;  proportion  of  cost 

of  lighting  wharf . 

Fall  River  Line  Pier,  Fall  River,  Mass. ;  payment,  49  per 
cent  of  wages  of  agent’s  clerks,  2  per  cent  of  water  bills, 
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50  per  cent  of  lighting  bills,  50  per  cent  of  cost  of  handling  j  Rentals, 
through  freight  on  a  tonnage  basis,  and  the  total  cost  of  j 

handling  all  rail  freight  on  a  tonnage  basis . ! . 

Wharf  at  Norwich,  Conn.;  payment,  portion  of  expenses  for  j 
labor  during  summer  months . j . 


Jointly  used  but  not  owned ,  owned  by — 

The  New  York  Central  Railroad  Company: 

11.010  miles  of  first  main  track,  33.427  miles  of  second  and  ! 
other  main  tracks,  1.02S  miles  of  yard  tracks  and  sidings,  j 
aggregating  45.465  miles  of  all  tracks,  Woodlawn  Junction  j 
to  Fifty-ninth  Street,  New  York,  N.  Y.;  on  basis  of  pay-  | 
ment  of  a  rate  per  passenger,  depending  on  the  number  of  j 
passengers  carried  and  the  class  of  ticket;  and  dividing  of  ; 
40  per  cent  of  earnings  on  mail,  express,  and  excess  bag-  j 

gage  on  basis  of  mileage  hauled . j 

0.785  mile  of  first  main  track,  2.355  miles  of  second  and  other  I 
main  tracks,  and  24.033  miles  of  yard  tracks  and  sidings,  j 
aggregating  27.173  miles  of  all  tracks,  at  Grand  Central 
Terminal,  New  York  City,  together  with  13.973  miles  of 
yard  tracks  and  sidings  at  the  Mott  Haven  yard;  pay-j 
ment,  proportion  of  all  expenses,  including  fixed  charges,  i 
on  the  basis  of  cars  and  locomotives  entering  the  terminal,  j 
The  carrier  received  §55,501.42  and  paid  $1,604,477.03, 
net  amount  paid  being . ! 

The  Boston  Terminal  Company: 

Boston  and  Albany  Railroad  Company: 

0.694  mile  of  first  main  track,  7.272  miles  of  second  and; 
other  main  tracks,  5.037  miles  of  yard  tracks  and  sidings,  I 
aggregating  13.003  miles  of  all  tracks,  at  Boston,  Mass., 
of  The  Boston  Terminal  Company,  together  with  pas-i 
senger  terminal  of  the  Boston  and  Albany  Railroad  Com-  j 
pany;  payment,  75  per  cent  of  all  expenses,  not  includ¬ 
ing  taxes . i 
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407,363.29 


1,548,975.61 


600,455.09 


20.78  miles  of  road,  South  Framingham  to  Boston,  Mass.;; 
payment,  30  cents  per  train-mile  and  50  per  cent  of' 

revenue  from  local  traffic . j 

0.76  mile  of  road,  Springfield,  Mass.;  on  basis  of  equal 
right  to  use  of  similar  facilities  furnished  at  Springfield 

by  tenant  company . . . j 

Cook  Street  passenger  station,  Newton  Highlands,  Mass.;; 

payment  per  annum . i 

Cook  Street  tower,  Newton  Highlands,  Mass.;  payment,! 

50  per  cent  of  wages  and  supplies . j 

Passenger  station  at  Pittsfield,  Mass.;  payment,  $2,500  per 
year  rental,  $420  for  sale  of  tickets,  $973.44  for  han¬ 
dling  baggage,  $1,007.24  for  telegraph  service . j 

Passenger  station  at  Framingham,  Mass.;  payment  $1,500 

per  annum;  rental  $1,125 . 1 

Passenger  and  freight  stations,  State  Line,  Mass.;  pay  ment  J 
of  $60  per  annum  and  45  per  cent  of  station  expenses . . . .! 
Passenger  station  at  Huntington  Avenue  and  Trinity  Place; 

Boston,  Mass.;  payment,  $2,000  per  annum . j 

Passenger  station  at  Westfield,  Mass.;  payment  per  annum; 

$4,000 . j 

Tower  at  Westfield,  Mass. ;  payment,  33  l/3per  cent  of  mainte^ 
nance  and  cost  of  current;  the  carrier  credited  its  joint; 

facility  rent  income  with . \ 

Boston  and  Albany  Railroad  Company: 

Boston  and  Maine  Railroad: 

Passenger  station  at  Worcester,  Mass.;  on  basis  of  proporf 
tion  of  receipts  and  expenses,  20  per  cent  of  ticket  sales 
and  revenues . i 


16,101.11 


600.00 

462.50 

2,000.01 

1,125.00 

60.00 

1,400.00 

4,000.00 

3,008.00 


i 


15,997.24 
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Boston  and  Maine  Railroad:  Rentals. 

4.59  miles  of  road,  Shelburne  Junction  to  Shelburne,  Mass.; 

payment,  S7,500  per  annum .  7,012.56 

11.74  miles  of  road,  Worcester  to  Sterling  Junction,  Mass.; 
payment,  $25,000  per  annum,  25  per  cent  of  cost  of  main¬ 
tenance,  and  50  per  cent  of  taxes .  25 , 29S  S7 


1.65  miles  of  road  and  freight  yard  at  Worcester,  Mass.; 
proportion  of  expenses  and  fixed  charges  on  basis  of  cars 

entering  the  yard . 

0.57  mile  of  road,  Lowell  to  Lowell  Junction,  Mass.;  pro¬ 
portion  of  receipts  and  expenses,  11.30  per  cent,  based  on 

,  •  i  ,  i 


ticket  sales . . . 

Passenger  station  at  Springfield,  Mass.;  payment,  S22,500 
per  annum  as  rental  and  $1,31 1.36  for  wages  of  operators . .  13 , 500 . 00 

Engine  terminal  at  Worcester,  Mass.;  proportion  of  expenses 

on  engines  handled .  1 , 095 . 73 


Tower  at  Worcester,  Mass.;  no  expenses . 

Tower  at  entrance  of  Millbrook,  Worcester,  Mass.,  no  ex¬ 
penses  . . 

At  Lowell,  Mass.,  passenger  station  and  freight  facilities, 
payment,  23.42  per  cent  of  fixed  charges,  maintenance, 
and  operations;  for  engine  terminal,  payment,  proportion 
of  expenses  of  engines  handled ;  amount  receivable,  SSS9.36; 
amount  payable,  $963.15;  net  amount  payable  $73.79  _  75.79 
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Passenger  station  at  Fitchburg,  Mass.;  payment,  proportion 
of  expenses  and  receipts,  29.78  per  cent,  on  basis  or  ticket 

sales . . . 

Passenger  station  at  Sterling  Junction,  Mass.;  payment,  pro¬ 
portion  to  receipts  and  expenses,  29.32  per  cent,  on  basis  of 

passenger  and  freight  business . 

Passenger  and  freight  stations  at  Shelburne  Falls,  Mass.; 
payment,  proportion  of  receipts  and  expenses,  26.24  per 

cent,  on  basis  of  passenger  and  freight  business . 

Passenger  and  freight  stations  at  Clinton,  Mass.;  payment, 
52.625  per  cent  on  basis  of  passenger  and  freight  business; 
amount  receivable,  $2,164.91;  amount  payable,  $7,774.99; 

net  amount  payable,  $5,610.08 . 

Passenger  and  freight  stations  at  North  Acton,  Mass.;  pay¬ 
ment,  proportion  of  receipts  and  expenses,  26.63  per  cent, 
on  basis  of  passenger  and  freight  business  handled; 
amount  receivable,  $2.38;  amount  payable,  $54.38;  net 

amount  payable,  $52 . 

Passenger  station  at  Northampton,  Mass.;  payment,  propor¬ 
tion  of  receipts  and  expenses,  2.53  per  cent,  on  basis  of 

ticket  sales . . . 

Freight  station  and  yards  at  Northampton,  Mass.;  payment, 
31.32  per  cent  of  all  expenses  on  basis  of  business  handled; 
amount  receivable,  $1,850.37;  amount  payable,  $1,193.38; 

net  amount  receivable,  $656.99 . 

Central  New  England  Railway  Company: 

0.80  mile  of  road,  Winsted,  Conn.;  considered  equivalent  to 

tracks  furnished  by  tenant  company . 

Freight  station,  Beacon,  N.  Y.;  payment,  25  per  cent  of  costs 

of  labor  and  supplies . 

The  New  York  Central  Railroad  Company: 

Woodlawn  passenger  station,  New  York  City,  N.  Y.;  pay¬ 
ment,  $420  per  annum . . 

Passenger  station  at  One  Hundred  Twenty-fifth  Street,  New 
York  City,  N.  Y. ;  proportion  of  $66, 000  per  annum  on  basis 

of  number  of  trains  stopped  at  station . 

The  Connecticut  Companv: 

Overhead  wiring  and  bonding,  Meriden  to  Westfield,  Conn.; 
payment,  at  rate  of  15  cents  per  train-mile  for  freight 
movements  and  wages  of  pilots . 


4,151.76 

423.35 

24S.08 

5,610.08 

52.00 

656.99 


243.60 

10,690.14 
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The  New  England  Steamship  Company:  I  Rentals. 

Wharf  at  Wickford  Landing,  R.  I . |  . 

Pequonnock  dock,  Bridgeport,  Conn.;  payment,  15  per  cent 
of  wages  of  clerks  and  25  per  cent  of  assistant  agents 
salary,  50  per  cent  of  wages  of  other  joint  employees,  and 
25  per  cent  of  cost  of  lighting . i  . 

130 

Fox  Point  wharf  at  Providence,  R.  I.;  payment,  29  per  cent 
of  wages  of  agent’s  clerks,  2  per  cent  of  cost  of  water, 

50  per  cent  of  cost  of  handling  through-freight,  on  a 
tonnage  basis,  and  total  cost  of  handling  all  rail  freight,  on 

a  tonnage  basis . j  . 

New  London  Line  wharf,  New  London,  Conn.;  payment,  4p 
per  cent  of  the  wages  of  agent’s  clerks  and  one-half  cost 

of  handling  through  freight,  on  tonnage  basis . j . 

Belle  dock,  New  Haven,  Conn.;  payment,  51  per  cent  df 
wages  of  clerks,  light,  and  water  for  offices;  50  per  cent 
of  wages  of  other  joint  employees;  current  for  light  ajt 

rate  of  5  cents  per  k.  w.  h . •  . 

! 

Minor  facilities  ( included  with  wholly  owned  property),  jointly  ovmed  and  used  with — 

Boston  and  Maine  Railroad: 

Passenger  and  freight  station  at  Concord  Junction,  Mass!; 
carrier  owns  40  per  cent  of  passenger  station  and  60  per 
cent  of  freight  station;  its  proportion  of  receipts  and 
expenses  is  34.81  per  cent;  amount  payable,  $711.4(); 
amount  receivable,  $1,558.71;  net  amount  receivable, 

$847.31 . . |.  $847.31 

Yards  at  Concord  Junction,  Mass.;  payment,  66  2/3  per  cent  of 

cost  of  maintenance . j . 

Tower  at  Concord  Junction,  Mass.;  carrier’s  share  50  per 

cent;  payment,  40  per  cent  of  expenses . I . 

1.152  miles  of  all  tracks,  together  with  express  building, 
cover  sheds,  inter-track  fence,  platforms,  paving,  and 
signs,  Worcester,  Mass.;  carrier’s  share  66  2/3 per  cenjt; 
revenue  divided  according  to  percentage  of  ownership;  ex¬ 
penses  based  on  number  of  tickets  sold  and  amount  of 

ticket  revenue . j . 

Passenger  and  freight  stations  at  South  Sudbury,  Mass.; 
carrier’s  share  50  per  cent;  carrier’s  proportion  of  re¬ 
ceipts  and  expenses  is  24.08  per  cent,  on  basis  of  packing 

and  freight  business . J . 

Tower  at  Fitchburg,  Mass.;  carrier’s  share  50  per  cent;  ex¬ 
penses  divided  on  percentage  of  ownership . j . 

Central  New  England  Railway  Company:  | 

Interlocking  tower  at  Simsbury,  Conn.;  carrier’s  share  50  per 

cent;  owned  jointly  and  used  jointly . j . 

Passenger  station  at  Canaan,  Conn.;  carrier’s  share  50  pter 
cent;  payment,  37  per  cent  of  employees’  wages  and  50  per 
cent  of  cost  of  supplies  and  maintenance . i. . 

Central  Vermont  Railway  Company: 

Passenger  station  and  grounds  at  Norwich,  Conn.;  carrier’s 

share  50  per  cent;  used  exclusively  by  the  carrier . L . 

Land,  grading,  fences,  and  crossings  at  Willimantic,  Conn.; 

carrier's  share  50  per  cent . I . 

Passenger  station  at  New  London, :Conn.  carrier’s  proportion 
66  2/3  per  cent;  proportion  of  expenses  based  on  number  iof 
tickets  sold  and  ticket  revenue.  Rental . i. .  2 , 934 . 39 

131  | 

The  New  York  Central  Railroad  Company: 

Tower  No.  20  at  Framingham,  Mass.;  carrier’s  share  40.6  per 
cent;  payment,  50  per  cent  of  signalman’s  wages  and  40.6 
per  cent  of  cost  of  oil . I . 


I 
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Tower  at  Westfield,  Mass.;  carrier’s  share  25  per  cent;  Rentals, 
carrier  pays  25  per  cent  of  cost  of  maintenance . 

Tower  and  plant,  battery  house  and  equipment,  Woodlawn 
Junction,  New  York  City,  N.  Y.;  carrier’s  share  72  per 
cent;  carrier  pays  28  per  cent  of  maintenance  and  expenses 

and  50  per  cent  of  wages  of  operators . 

The  Rhode  Island  Company: 

Passenger  station  at  Wickford,  R.  I.;  carrier’s  share  50  per 

cent;  expenses  divided  on  percentage  of  ownership . 

New  York,  Westchester  and  Boston  Railroad  Company: 

Footwalk  and  subway  at  Columbus  Avenue,  Mount  Vernon, 

N.  Y.;  carrier’s  share  50  per  cent . 

Western  Union  Telegraph  Company: 

Telegraph  and  telephone  property:  Under  an  agreement  of  an 
extensive  character  dated  Sept.  14,  1896;  none  of  the  prop¬ 
erty  owned  by  the  telegraph  company  is  included  in  this 
report . 


Old  Colony  Railroad. 

Corporate  History. 

The  following  chart  shows  the  names  of  the  corpora¬ 
tions,  the  respective  dates  of  incorporation,  and  for  each 
predecessor,  the  date  of  succession,  the  immediately  suc¬ 
ceeding  corporation,  and  the  manner  of  succession.  Refer¬ 
ence  to  each  of  these  corporations  is  made  in  the  last 
column  by  its  respective  number  shown  in  the  first  column. 
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Development  of  Fixed  Physical  Property. 


The  following  tabulation  shows  the  elements  of  trackage 
that  go  to  make  up  the  mileage  of  road  owned  by  the  Old 
Colony  Railroad  on  date  of  valuation.  All  of  the  cities  and 
towns  mentioned  are  in  Massachusetts  unless  otherwise 
indicated. 

133 


Acquired  by  merger  and  purchase  from —  Mileage. 

Old  Colony  and  Newport  Railway  Company,  Oct.  1,  1872 — 

Constructed  by  that  company,  Montclair  extension,  date 

unknown .  0.50 

Constructed  by  Old  Colony  Railroad  Corporation  (of 
1844)— 

Boston  to  Plymouth,  1845 .  37.45 

Abington  to  Bridgewater,  1847 .  6.22 

Constructed  by  Fall  River  Railroad  Company  (of  1846), 

Braintree  to  Fall  River,  1846 .  42.23 

Constructed  by  The  Newport  and  Fall  River  Railroad 

Company,  Newport,  R.  I.,  to  Fall  River,  1869 .  19.50 

Constructed  by  Dighton  and  Somerset  Railroad  Com¬ 
pany,  Braintree  to  Stoughton  Junction  and  Easton 

to  Fall  River,  1866 .  33.20 

Constructed  by  Granite  Railway  Company,  West  River 

to  Neponset  River . # . .  1 .  SO 

Constructed  by  Easton  Branch  Railroad  Company, 

Stoughton  Junction  to  Easton,  1855 .  2.50 

-  143.40 

Cape  Cod  Railroad  Company,  Oct.  1,  1872 — 

Constructed  by  that  company,  Middleboro  to  Yar¬ 
mouth  and  Orleans  to  Wellfleet,  1S48-1872 .  56.25 

Constructed  by  Cape  Cod  Central  Railroad  Company, 

Yarmouth  to  Orleans,  1865 .  18.70 

-  74.95 

Middleboro  and  Taunton  Railroad  Corporation,  Apr.  28, 

1874;  constructed  by  that  company,  Middleboro  to  Mid¬ 
dleboro  Junction,  1856  .  8.05 

South  Shore  Railroad  Company,  Apr.  30,  1877;  constructed 
by  that  company,  Braintree  "to  Cohasset,  1849. . . .  11.51 

Duxbury  and  Cohasset  Railroad  Company,  May  22,  1878, 
constructed  by  that  company — 

Cohasset  to  South  Duxbury,  1871 .  17.47 

South  Duxbury  to  Kingston,  1874 .  3.20 


-  20.67 

Boston,  Clinton,  Fitchburg  and  New  Bedford  Railroad 
Company,  Mar.  6,  1883 — 

Constructed  by  Boston,  Clinton  and  Fitchburg  Railroad 


Company — 

Framingham  to  Northboro,  1855 .  12.30 

Northboro  to  Pratt  Junction,  1866 .  13.95 

Reformatory  to  Sherbom,  1875 . 70 

Marlboro  Junction  to  Marlboro,  1855 .  1.47 

Clinton  to  Lancaster  Mills,  1875 . .  2.00 

Constructed  by  Fitchburg  and  Worcester  Railroad  Com¬ 
pany,  Fitchburg  to  Sterling  Junction,  1850. .... -  13.73 

Constructed  by  Mansfield  and  Framingham  Railroad 

Company,  Mansfield  to  South  Framingham,  1870. . .  21.29 
Constructed  by  New  Bedford  Railroad  Company,  New 

Bedford  extension,  1873 . . .  1.35 

Constructed  by  New  Bedford  and  Taunton  Railroad 

Corporation,  New  Bedford  to  Taunton,  1840  .  20.25 
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Constructed  by  Weir  Branch  Railroad  Corporation 

(franchise),  Weir  Junction  to  Taunton,  1848 . j  0.96 

Constructed  by  Fairhaven  Branch  Railroad  Company,! 


Fairhaven  to  Tremont,  1854 . ; . j  14.95 

Constructed  by  Taunton  Branch  Railroad  Company — j 

Taunton  to  Mansfield,  1836 . !  10.95 

Attleborough  to  Attleborough  Junction,  1871 . i  8.50 

! -  122.40 


Dorchester  and  Milton  Branch  Railroad  Company,  Feb.  27,  1885; 

constructed  by  that  company,  Neponset  to  Mattapan,  1847 ....  3.23 

Lowell  and  Framingham  Railroad  Company,  Feb.  27,  1886;  con¬ 
structed  by  Framingham  and  Lowell  Railroad  Company,!  Fram¬ 
ingham  to  Lowell,  1871 . 1 .  26.60 

Hanover  Branch  Railroad  Company,  June  30,  1887;  constructed  by 

that  company,  North  Abington  to  Hanover,  1868 . .  7.85 

Fall  River,  Warren  and  Providence  Railroad  Company,  June  1, 

1892;  constructed  by  that  company,  Brayton,  Mass.,  to  War¬ 
ren,  R.  I.,  1865 . 1 .  6.65 

Fall  River  Railroad  Company  (of  1874),  Nov.  12,  1896;  constructed 

by  that  company,  Mt.  Pleasant  to  Watuppa,  1875 . i .  11.69 


Nantasket  Beach  Railroad  Company  (of  1881),  Jan.  24,  1906 — 

Constructed  by  Nantasket  Beach  Railroad  Company 

(of  1880),  Allerton  to  Nantasket  Beach,  1880 . !  3.10 

Constructed  by  The  Hull  and  Nantasket  Beach  Rail+ 

road  Company,  Allerton  to  Pemberton,  1881 . j  3.00 

Constructed  by  Boston,  Hingham  and  Hull  Railroad 
Company,  Nantasket  Beach  to  Nantasket  Junction^ 

1881 . J  .85 

i - 6.95 

Plymouth  and  Middleborough  Railroad  Company,  Dec.  27,  1911, 
constructed  by  that  company,  Plymouth  to  Middleborough,  1892.  15 . 69 

Total  recorded  mileage  acquired . j .  459.64 


Acquired  by  construction: 

Commenced  by  Old  Colony  and  Newport  Railway  Company 

Harrison  Square  to  Shawmut  Junction,  1872 . 

West  Quincy  to  Braintree,  1876 . 

Commenced  by  Cape  Cod  Railroad  Company — 

Buzzards  Bay  to  Wood’s  Hole,  1872 . j 

Wellfleet  to  Provincetown,  1873 . j 

Constructed  by  Old  Colony  Railroad — 

Fall  River  to  Slades  Ferry',  1872 . 1 

Whittenton  Junction  to  Raynham,  1882 . ! 

Elmwood  to  Westdale,  1885 . i 

Matfield  to  Easton,  1888 . i 

Walpole  Junction  to  North  Attleborough,  1890 . 1 

W’alpole  Junction  to  Norwood  Junction,  1892 . J 

North  Attleborough  to  Adamsdale,  1903 . ■ 


-Mileage 

2.91 

3.11 

17.28 

14.25 

3.25 

3.44 

.82 

6.95 

11.80 

5.66 

4.43 
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Total  mileage  constructed. . . . 
Total  recorded  owned  mileage 


73.90 

533.54 


Difference  between  total  recorded  mileage  and  mileage  inventoried  as 


of  date  of  valuation . j. .  4.010 

Mileage  inventoriedas  of  date  of  valuation . 1 .  529.530 


I 

I 

i 


284 


N.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


History  of  Corporate  Financing. 


Capitalization. — The  Old  Colony  Railroad  has  issued,  as¬ 
sumed,  and  retired  securities,  leaving  outstanding  on  date 
of  valuation  amounts  as  shown  in  the  schedule  following. 


Common  stock . . 

Funded  debt  issued. . . 
Funded  debt  assumed 


Issued  and 

assumed.  Retired.  Outstanding. 

$22,294,000  .  S22 , 294 , 000 

20,394,000  S6, 796, 000  13,59S,000 

7,110,400  7,110,200  200 


Total...! .  49,798,400  13,906,200  35,892,200 

The  recorded  considerations  received  for  the  securities 
issued  or  assumed  were  as  follows : 


Par  value  issued  Recorded 

or  assumed.  Consideration.  value. 

$32 , 679 , 3S0 . 00  Cash . $43,006,627.08 

8 , 800 , 420 . 00  Capital  stock  of  predecessors .  8 , 800 , 420 . 00 

698 , 000 . 00  F unded  debt  of  predecessors .  69S ,  000 . 00 

7,110,400.00  Bonds  of  predecessors  assumed  in  acquisition 

of  property .  7,110, 400 . 00 

310 , 200 . 00  Investment  securities .  .  . ; .  310 , 200 . 00 

200 , 000 .00  Notes  payable  retired .  200,000.00 


49,798,400.00 


3,076,943.49 
6,836, 173. S4 

212,481.67 
199, 528. OS 
3,430.00 


Total  par  value  of  securities. 

Total  recorded  value .  60,125, 647 . 08 

Premium  on  capital  stock: 

Credited  to  profit  and  loss. 

Credited  to  premiun  on  capital  stock. 

Premium  on  funded  debt: 

Credited  to  profit  and  loss. 

Credited  to  premium  on  funded  debt. 

Credited  to  investments  in  other  securities. 

Cost  of  engraving  bonds,  charged  to  profit  and 
loss .  1,310.00 


60,126,957.08  60,126,957.08 

The  accounting  records  state  that  the  $13,906,200  of  se¬ 
curities  retired  were  reacquired  with  a  like  amount  of  cash. 

Funded  debt. — The  funded  debt  outstanding  on  date  of 
valuation  consists  of  the  following  issues : 


50-year  4  per  cent  bonds,  due  Jan.  1,  1938 .  S4, 000, 000 

30-year  4  per  cent  bonds,  due  Feb.  1,  1924 .  3,000,000 

30-year  4  per  cent  bonds,  due  Dec.  1,  1925 .  5,59S,000 

30-year  per  cent  bonds,  due  July  1,  1932. . . . .  1,000,000 

Assumed  bond  of  Fitchburg  and  Worcester  Railroad  Company.. . .  200 


Total .  13,598,200 

Short-term  notes. — From  date  of  incorporation  to  date 
of  valuation  the  Old  Colony  Railroad  issued  or  assumed 
notes  to  the  amount  of  $27,627,354.59,  of  which  $27,624,- 


T 


i 

i 

i 
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354.59  has  been  retired  leaving  outstanding  on  date 
136  of  valuation  $3,000.  The  recorded  considerations 
for  which  they  were  issued  and  retired  |are  as  fol¬ 
lows: 


Issued.  Consideration.  Retired. 

$26 ,770,120. 45  Cash . $S>7 , 224 , 3  54 . 59 

264 , 998 . 00  Additions  and  betterments  to  road . ! . 

592 , 236 . 14  Property  and  assets  (assumed) . ' . 

Land .  j  200,000.00 

F unded  debt  issued .  200 , 000 . 00 


Total  retired .  !27 , 624 , 354 . 59 

Outstanding .  3,000.00 


27 , 627 ,354.59  Total  issued .  |27 , 627 , 354 . 5  9 

Stock  liability  for  conversion. — The  Old  Colony  Railroad 
on  date  of  valuation  had  a  stock  liability  for  conversion  of 
the  stock  of  its  predecessors  as  follows  : 


Common  stock 
outstanding. 

$2,150 

3,200 

600 


CfJommon  stock 

Corporation.  ■  to  be  issued. 

Boston,  Clinton,  Fitchburg  and  New  Bedford 

Railroad  Company . .. . I  $905 

Lowell  and  Framingham  Railroad  Company. . .  j  160 

Fall  River  Railroad  Company  (of  1874) . j  60 


5,950  Total 


1,125 


Increase  or  decrease  in  securities  in  reorganization. — In 
the  development  of  the  property  owned  by  the  Old  Colony 
Railroad  there  was  a  decrease  of  $3,777,829.58  in  securities. 
Following  is  a  statement  showing  the  amount  of  securities 
of  each  company  outstanding  at  the  date  of  its  demise,  and 
the  amount  of  securities  issued  by  each  successor  in  the 
reorganization. 


i  Issued  and 
Outstanding  I  assumed  by 
at  demise.  i  successor. 


Old  Colony  and  Newport  Railway  Company  . . . 
Old  Colony  and  Fall  River  Railroad  Company. . . 

Old  Colony  Railroad  Corporation  (of  1844) . 

Fall  River  Railroad  Company  (of  1846) . 

Dighton  and  Somerset  Railroad  Company . 

Easton  Branch  Railroad  Company . 

Cape  Cod  Railroad  Company . 

Cape  Cod  Central  Railroad  Company . 

Middleborough  and  Taunton  Railroad  Corpora¬ 
tion  . 

South  Shore  Railroad  Company . 

Duxbury  and  Cohasset  Railroad  Company . 

Boston,  Clinton,  Fitchburg  and  New  Bedford 

Railroad  Company. . . . . . 

Boston,  Clinton  and  Fitchburg  Railroad  Com¬ 
pany . . 

Fitchburg  and  Worcester  Railroad  Company.  . . 
Mansfield  and  Framingham  Railroad  Company. 


$8,041,020.00  $8,041,020.00 
3,341,100.00  i  3,431,100.00 
2,105,010.00  i  2,105,010.00 
1,050,000.00!  1,050,000.00 
850,000.00  ;  850,000.00 

55,400.00  i  24,600.00 
1,417,742.65  !  1,587,300.00 
313,195.19  |  204,980.00 

148,300.00  | . 

775,000.00  !  275,500.00 

390,000.00  | . 

6,636,710.00  |  5,860,700.00 

3,117,200.00  !  2,926,805.00 
248,000.00  |  496,000.00 

870,000.00  |  745,000.00 


i 

i 

i 
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Issued  and 
Outstanding  assumed  by 
at  demise  successor. 


New  Bedford  Railroad  Company . 

New  Bedford  and  Taunton  Railroad  Corporation. 

Fairhaven  Branch  Railroad  Company . 

Taunton  Branch  Railroad  Company . 

Dorchester  and  Milton  Branch  Railroad  Com¬ 
pany . 

Lowell  and  Framingham  Railroad  Company. . . . 
Framingham  and  Lowell  Railroad  Company. . . . 

Hanover  Branch  Railroad  Company . 

Fall  River,  Warren  and  Providence  Railroad 

Company. . . 

Fall  River  Railroad  Company  (of  1874) . 

Nantasket  Beach  Railroad  Company  (of  1881) . . 
Plymouth  and  Middleborough  Railroad  Com¬ 
pany . . 


2,250,000.00 

671,500.00 

232,157.00 

550,000.00 

100,440.00 

1,246,700.00 

1,262,400.00 

123,800.00 

450,000.00 

400,000.00 

500,000.00 

305,000.00 


2,341,405.00 

995,968.95 


733,331.31 


627,425.00 

1,246,700.00 


200,000.00 


Total 


37,540,674.84  33,762,845.26 


137  Results  of  Corporate  Operations. 


Income  account. — The  income  account  of  the  Old  Colony 
Railroad  for  the  period  of  sole  operation  October  1,  1872, 
to  June  30,  1893,  for  the  period  of  lease  July  1,  1893,  to 
date  of  valuation,  and  for  the  total  period  from  October  1, 
1872,  to  date  of  valuation  is  stated  as  follows: 
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Income  balance  transferred  to  credit  of  profit  and  loss .  216,460.70  111,789.67 
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If  the  delayed  income  debits  and  credits  in  the  profit  and 
loss  account  were  transferred  to  income,  the  credit  balance 
in  that  account  would  be  increased  to  $571,896.75. 

Profit  and  loss  account. — The  profit  and  loss  account  for 
the  period  from  October  1,  1872,  to  date  of  valuation,  as 
.shown  by  records  of  the  Old  Colony  Railroad,  is  as  fol¬ 
lows: 


Credits: 

Credit  balance  transferred  from  income .  $323 , 250 . 37 

Delayed  income  credits — 

Railway  tax  accruals .  SI ,  098 . 29 

Income  from  lease  of  road . . . . .  211, 748 . 07 

Income  from  uafuidsi  S2?uritie3  and  ac¬ 
counts .  6,000.00 

Interest  on  funded  debt .  39 , 789 . 10 

-  258,635.46 

138 


Miscellaneous  credits — 

Excess  of  recorded  value  of  assets  acquired 
from  the  Old  Colony  and  Newport  Rail¬ 
way  Company  over  recorded  value  of 

the  liabilities  of  that  company  assumed . 

Premium  on  sales  of  capital  securities — 

Capital  stock  issued .  3,076,943.49 

Funded  debt  issued .  212 , 481 . 67 


Profit  on  sales  of  investment  securities,  net . 

Profit  on  exchange  of  investment  securities,  as  hereinafter 

explained . 

Proceeds  from  sale  of  five  bonds  of  Nashua,  Acton  and  Boston 

Railroad  Company - ; . . . . . 

Cash  received  in  connection  with  fractional  shares  of  stock 
of  other  companies  exchanged  for  stock  of  the  Old  Colony 

Railroad . 

Insurance  received  on  property  loss  at  Newport,  R.  I. . . . . 

Net  increase  in  book  value  of  equipment,  charged  to  invest¬ 
ment  account . . 


594,641.82 

3,289,425.16 

43,145.47 

2,322,500.00 

150.00 

1,959.14 

15,000.00 

820, 744. 8S 


Total . 

Debits: 

Surplus  applied  to  sinking  and  other  reserve  funds . 

Delayed  income  debits — 

Railway  operating  revenues .  $14,256.43 

Dividend  income .  331.40 

Interest  on  unfunded  debt .  401.25 


Miscellaneous  debits — 

Cash  payment  to  Boston  and  Providence 
Railroad  by  the  Old  Colony  Railroad, 
for  its  leasehold  rights  in  the  former’s 
property  for  99  years  from  Apr.  1 , 1888 .  1 , 300 , 000 . 00 
Less  amortization  through  income  for  rent 
of  leased  road  to  June  30,  1893 .  68,250.00 


Net  balance  in  improvement  account  as  of  the  effective 
date  of  the  lease,  representing  expenditures  for  addi¬ 
tions  and  betterments,  operating  expenses,  not  sepa¬ 


rable — 

Applicable  to  owned  property . 
Applicable  to  leased  property 
aence) . 


(Boston  and  Provi- 


7,674,452.30 

211,748.07 


14,989.08 


1,231,750.00 


2,280,676.61 

249,683.38 


i 
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Reduction  in  value  of  improvement  on  leased  railway 

property . i  468 ,072.18 

Reduction  in  value  of  equipment . j  18,559.00 

Adjustment  of  accounts  assigned  to  the  carrier  for 

liquidation  at  time  of  lease,  net . j  63 , 328 . 55 

Adjustment  of  value  of  materials  and  supplies  sold  to 

the  carrier  at  time  of  lease . !  85 , 924 . 36 

Damage  by  fire  in  1873 . i  22 , 487 . 15 

i 

139 

Replacing  station  and  interlocker  at  Walpole,  Mass.,  def- 

stroyed  by  fire . I  8 , 741 . 80 

Loss  from  operating  of  Union  Freight  Railroad . j.  31 ,650.18 

Shortage  of  ex-treasurers  charged  in  1891 . ■  45,018.63 

Engraving  bonds . j.  1,310.00 

Reduction  in  book  value  of  investment  securities . I  15 , 340 . 84 

Notes  receivable  written  off . L  46 , 581 . 04 

U ncollectible  accounts  written  off . i.  89 , 370 . 12 

Other  miscellaneous  debits . j.  8 , 641 . 16 

Credit  balance  on  date  of  valuation . L  2 , 780 , 580 . 15 


Total . L  7,674,452.30 

i 


Included  in  the  profit  and  loss  account  are  the  following 
entries : 


Credits: 

Recorded  value  of  assets,  other  than  road  and  equipment, 
acquired  from  the  Old  Colony  and  Newport  Railway  Com¬ 
pany . 

Increase  in  value  of  equipment . !. 

Debits: 

Decrease  in  recorded  value  of  improvements  on  leased  rail¬ 
way  property . . . 

Decrease  in  recorded  value  of  equipment . , . 


$594,641.82 

820,744.88 


46S  ,072  .18 
18 ,559 .00 


These  items  were  debited  and  credited,  respectively,  to 
investment  in  road  and  equipment.  If  these  entries  were 
reversed,  the  credit  balance  in  the  profit  and  loss  account  on 
date  of  valuation  would  be  decreased  to  $1,851,824.63.  The 
item  of  premium  on  capital  stock,  $3,076,943.49,  is  not  in  ac¬ 
cordance  with  the  present  classification.  The  ^tems  of  de¬ 
layed  income  credits,  $258,635.46,  and  delayed  income  debits, 
$14,989.08,  if  included  in  the  income  account,  would  further 
modify  the  balance  from  income. 


; 

Investment  in  Road  and  Equipment 


The  investment  in  road,  including  land,  on  date  of  valu¬ 
ation  is  stated  in  the  books  of  the  Old  Colony!  Railroad  to 
be  $42,348,414.30,  made  up  as  follows: 


i 


i 

i 

i 

i 

i 


| 
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Road  acquired: 

Recorded  money  outlay,  securities  issued, 
obligations  assumed,  advances,  and  in¬ 
vestment  securities  applied  by  the  Old 
Colony  Railroad  as  the  purchase  price  of 
property  acquired  from  its  predecessors .  $17, 294 , 483 . 42 
Less  ascribed  value  of  equipment  trans¬ 
ferred  to  the  equipment  account .  2 , 204 , 648 . 08 

Road  constructed: 

Recorded  money  outlay .  2, 597 , 864 . 20 

Notes  payable .  264,998.00 

Additions  and  betterments: 

Recorded  money  outlay .  20 , 034 , 292 . 08 

Less  cash  proceeds  from  sale  of  road  re¬ 
tired... .  2,307,859.61 


$15,089,835.34 


2,862,862.20 


17,726,432.47 


Total .  35,679,130.01 
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Other  items: 

Improvements  on  leased  railway  property  3 , 381 , 195 . 82 

Less  amount  charged  to  profit  and  loss  in 

1906... .  468,072.18 


2,913,123.64 


Net  recorded  value  of  equipment  transferred  to  the  carrier, 

as  hereinafter  explained . _ ; .  3,161,518.83 

Excess  of  assets  received  over  obligations  issued  and  as¬ 
sumed  in  acquiring  the  property  of  the  Old  Colony  and 
Newport  Railway  Company .  594 , 641 . 82 

Total . , .  6,669,284.29 

Grand  total .  42,348,414.30 


The  item  of  $17,294,483.42,  representing  property  ac¬ 
quired  from  predecessors,  may  be  segregated  as  follows: 


Property  of  the  Old  Colony  and  Newport  Rail- 
wav  Company: 

Capital  stock  issued .  $5 , 100 , 020 . 00 

Funded  debt  assumed .  2 , 941 , 000 . 00 

Loans  and  bills  payable,  assumed .  466 , 236 . 14 

Other  current  liabilities,  assumed .  38 , 425 . 46 


Total. .  8,545,681.60 


Less  recorded  value  of  sundry  assets  re¬ 
ceived — 

Cash .  74,302.50 

Miscellaneous  physical  property .  298 , 953 . 00 

Investment  securities  at  cost .  136 , 599 . 84 

Investment  in  advances .  111,760.53 

Loans  and  bills  receivable .  377 , 363 . 57 

Materials  and  supplies .  153, 057 . 97 

Other  current  assets .  26 , 927 . 67 


Total .  1,179,045.08 


$7,366,63.526 


I 
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Property  of  the  Cape  Cod  Railroad  Company: 

Capital  stock  issued . 

Funded  debt  assumed . 

Traffic  balances  payable  assumed . 

Other  current  liabilities  assumed . 


1,238,300.00  ! 
349,000.00  ! 
125,848.93  ! 
19,937.83  i 


Total 


1,733,086.76  j 
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Less  recorded  value  of  sundry  assets  re¬ 


ceived — 

Cash .  43,239.59! 

Miscellaneous  physical  property ....  1 , 200 . 00  j 

Materials  and  supplies .  38,229.96  j 

Other  current  assets .  5 , 904 . 68 


Total .  88,574.23  ! 
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Property  of  the  Taunton  and  Middleboro  Railroad  Cor- 1 
poration: 

Recorded  money  outlay . _ . j 

Property  of  the  South  Shore  Railroad  Com 


pany:  .  i 

Capital  stock  issued .  $500 . 00  j 

Funded  debt  assumed .  275 , 000 . 00 

Other  current  liabilities  assumed .  1 , 123 . 96  : 

Recorded  money  outlay . .  6,158.00! 

Investment  securities  at  cost .  134 , 375 . 84  i 


Total .  417,157.80! 


1,644,512.53 

175,000.00 


Less  recorded  value  of  sundry  assets  re- 


Cash .  70,571.38! 

Investment  securities  at  cost .  8 , 333 . 33  | 

Other  current  assets .  670 . 71  j 


Total . 

Property  of  the  Duxbury  and  Cohasset  Rail¬ 
road  Company: 

Recorded  money  outlay . 

Other  current  liabilities  assumed . 

Investment  securities  at  cost . 

Notes  receivable  canceled . 

Total . 

Less  recorded  value  of  sundry  assets  re¬ 
ceived — 

Other  current  assets . 


79,575.42 


53,673.08! 

3,598.38 

8,333.33 

66,937.50 


132,542.29 


47.21 


Property  of  the  Boston,  Clinton,  Fitchburg 
and  New  Bedford  Railroad  Company: 

Capital  stock  issued . '.  2 , 315 , 300 . 00  \ 

F unded  debt  assumed .  3 , 545 , 400 . 00 

Loans  and  bills  payable  assumed .  126 , 000 . 00 ! 

Other  current  liabilities  assumed .  35 , 648 . 23 

Total .  6,022,348.23 


Less  recorded  value  of  sundry  assets  re¬ 
ceived — 

Investment  securities  at  cost .  10 , 000 . 00 

Miscellaneous  account  receivable  —  114, 179 . 88 

Other  current  assets .  25 , 332 . 91 1 

Total .  149,612. 79! 

_ [ _ i 


337,582.38 


132,495.08 


5,872,735.44 
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Property  of  the  Lowell  and  Framingham  Rail¬ 
road  Company: 

Capital  stock  issued .  127 , 425 . 00 

Funded  debt  issued .  498 , 000 . 00 

Recorded  money  outlay .  2 , 480 . 00 

-  627,905.00 
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Property  of  the  Hanover  Branch  Railroad  Company: 


Recorded  money  outlay . 

•operty  of  the  Fall  River,  Warren,  and  Provi¬ 
dence  Railroad  Company: 

Recorded  money  outlay .  S356 ,155.43 

Other  current  liabilities .  4,194.47 


Total.... .  360,349.90 

Less  recorded  value  of  sundry  assets  re¬ 
ceived — 

Other  current  assets .  4,483.43 


Property  of  the  Fall  River  Railroad  Company 
(of  1874): 

Capital  stock  issued .  20 , 000 . 00 

F unded  debt  issued .  200 , 000 . 00 


Property  of  the  Nantasket  Beach  Railroad  Company  (of  1S81): 

Open  account  with  the  carrier . 

Property  of  the  Plymouth  and  Middleboro  Railroad  Com¬ 
pany: 

Recorded  money  outlay . 


123,950.00 


355,866.47 


220,000.00 

150,000.00 

287 , S00 . 00 


Total  outlay  for  properties  acquired 


17,294,483.42 


In  1893,  when  the  Old  Colony  Railroad  leased  its  prop¬ 
erty  to  the  carrier,  the  former’s  equipment  was  transferred 
to  the  latter  at  its  recorded  value  of  $3,161,518.83.  The 
carrier  assumed  this  amount  as  a  liability  to  be  settled  at 
the  termination  of  the  lease  and  charged  same  to  its  invest¬ 
ment  in  road  and  equipment  account.  This  figure  repre¬ 
sents  $2,204,648.08,  the  value  ascribed  to  equipment  ac¬ 
quired  by  the  Old  Colony  Railroad  from  its  predecessors, 
increased  by  $159,834.87  for  additions  and  betterments, 
and  $820,744.88  increase  in  value,  credited  to  profit  and  loss, 
a  total  of  $3,185,227.83,  from  which  is  deducted  $5,150  cash 
proceeds  from  sale  of  equipment  retired  and  $18,559  de¬ 
crease  in  value  of  equipment  charged  to  profit  and  loss, 
resulting  in  a  net  recorded  value  of  equipment  of  $3,161,- 
518.83.  The  carrier  in  its  return  of  equipment  has  included 
equipment  in  service  on  date  of  valuation,  both  owned  and 
acquired  under  lease  as  its  own  equipment.  This  item  for 
equipment  has  therefore  been  excluded  from  the  invest¬ 
ment  of  the  Old  Colony  Railroad. 

In  addition,  the  Old  Colony  Railroad  charged  its  profit 
and  loss  account  with  $2,530,359.99  purporting  to  be  ex- 
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penditures  for  additions  and  betterments  to  road  and 
equipment  during  the  period  from  1881  to  1$93,  stating 
that  $1,365,606.49  represented  additions  and  betterments  to 
road  and  $1,367,701.47  represented  new  equipment  and  im¬ 
provements  thereon.  In  absence  of  details  concerning  the 
circumstances  under  which  these  charges  were  made  they 
have  not  been  included  in  the  above  statement. 

The  “other  items’ ’  are  not  in  accordance  with  the 
present  accounting  classification  of  this  commission.  If 
such  were  eliminated  from  the  investment  ih  road  and 
equipment  account  of  the  Old  Colony  Railroad  and  the 
equipment  omitted,  because  it  has  been  disposed  of  to  the 
lessee,  the  balance  therein  would  be  reduced  to  $35,679,- 
130.01,  representing  investment  in  road  only,  summarized 
as  follows: 
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Money  outlay .  $23 , 795 , 207 . 66 

Capital  stock  issued . !  8 , 801 , 545 . 00 

Funded  debt  issued  and  assumed . |  7,810,400.00 

Notes  payable  issued  and  assumed .  857,234. 14 

Current  liabilities  of  predecessors  assumed . -j  228 , 777 . 26 

Investment  securities  valued  at  cost . j  142,709.17 

Open  account  with  the  carrier . |  150,000.00 

Notes  receivable  canceled . j  66 , 937 . 50 

Increase  in  value  of  equipment,  credited  to  profit  and  loss,  net . . .  !  802 ,185.88 


Less — 

Recorded  value  of  sundry  assets  received  with  property; 

acquired  from  predecessors . j  1,501, 338 . 16 

Cash  proceeds  of  lands  sold  to  The  Boston  Terminal  Com- : 

pany . ..!  1,458, 992.  CO 

Cash  proceeds  of  lands  sold  to  the  Boston  and  Albany  Rail¬ 
road  Company . j  614,925.00 

Cash  proceeds  of  lands  sold  Macallen  and  Company . j  90,000.00 

Cash  proceeds  of  miscellaneous  land  sales . . . |  38,293.65 

Cash  proceeds  of  sale  of  other  retired  road  and  equipment . .  j  110, 798 . 96 

Recorded  value  of  equipment  transferred  to  carrier . i  3,161,518.83 


The  carrier  has  stated  that  the  outlays  include  $329,- 
745.23  as  the  cost  of  certain  lands  classified  herein  as  non¬ 
carrier  lands.  Of  that  amount,  the  chapter  on  original  cost 
to  date  shows  $324,607.18  and  $2,962.17  as  supported  by  ac¬ 
counting  records,  and  $2,175.88  not  so  supported.  The  car¬ 
rier  also  states  that  the  outlays  include  $519,914.47  as  the 
cost  of  lands  classified  herein  as  partly  carrier  and  partly 
noncarrier.  Of  the  latter  amount,  there  is  shown  in  the 
chapter  on  original  cost  to  date  $493,444.44  and  $9,679.58  as 
supported  by  the  accounting  records,  and  $16,790.45  not  so 
supported.  The  portion  of  the  cost  of  the  partly  carrier 
and  partly  noncarrier  lands  equitably  assignable  to  the 
noncarrier  uses  of  those  lands  has  not  been  determined. 
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In  the  above  certain  deductions  have  been  made  which  do 
not  conform  to  present  practice.  The  original  cost  or  entry 
as  investment  of  property  retired  has  not  been  ascertained. 
It  is  not  known  whether  further  deductions  should  be  made 
for  property  retired  or  abandoned.  There  may  be  included 
part  or  all  of  the  cost  of  lands  used  partly  for  carrier  and 
partly  noncarrier  purposes. 

Original  Cost  to  Date. 

The  original  cost  to  date  of  all  common-carrier  property 
owned  by  the  Old  Colony  Railroad  can  not  be  ascertained 
from  the  records  that  are  obtainable,  owing  to  the  absence 
of  the  accounting  records  of  certain  of  its  predecessors  and 
the  lack  of  details  in  some  of  those  obtainable.  No  informa¬ 
tion  was  obtainable  relative  to  the  original  cost  or  outlay 
for  properties,  aggregating  62.21  miles  of  road.  The  out¬ 
lay  for  the  remainder  of  the  property  is  given  in  the  follow¬ 
ing  schedule. 


Recorded  money  outlay .  S36 , 380 ,130.33 

Outlay  in  short-term  notes  at  par .  1 , 029 , 822 . 41 

Outlay  in  capital  stock  at  par . .  173, 356 . 45 

Outlay  in  funded  debt  at  par .  10,300.00 

Unknown  considerations .  277 , 784 . 92 


From  which  should  be  deducted  the  portions,  not  definitely  as¬ 
certainable,  that  may  be  represented  by  property  sold  for 
proceeds  of . .  2,614,840.45 


144  The  above  outlay  segregated  on  basis  of  the  prop¬ 
erties  acquired  is  shown  in  the  following  schedules: 
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The  original  cost  or  original  outlay  on  the  property  sold 
for  aggregate  cash  of  $2,614,840.45  in  the  above  schedule 
can  not  be  obtained. 

The  foregoing  statement  of  outlay  represents  the  carrier 
property,  exclusive  of  equipment,  acquired  by  the  Old 
Colony  Railroad,  the  cost  of  which  was  recorded  in  the  ac¬ 
counts  of  the  companies  which  produced  it.  Property  of 
like  character  was  acquired  from  other  companies  for  which 
there  are  no  available  accounting  records.  Unverified  costs 
of  these  several  properties  as  reported  to  the  State  of 
Massachusetts  are  shown  following,  together  with  the  pur¬ 
chase  price  of  the  Granite  Railway  Company  paid  by  the 
Old  Colony  and  Newport  Railway  Company,  in  cash  and  for 
which  property  there  can  be  found  no  other  measure  of  the 
cost. 


Miles  of  Reported 

road  costs 


Plymouth  and  Middleborough  Railroad  Company. . .  15.69 

Nantasket  Beach  Railroad  Company  (of  1SS1) .  3.S5 

Hanover  Branch  Railroad  Company .  7 .  So 

Fairhaven  Branch  Railroad  Company .  14.95 

Cape  Cod  Central  Railroad  Company . T .  IS. 07 

Granite  Railway  Company .  1.80 


S305.000.00 
260,693.20 
174,012.36 
370,1 72. S2 
312.5S9.12 
29,250.00 


Total 


62.21  1,451,717.50 


The  amount  shown  for  the  Plymouth  and  Middleborough 
Railroad  Company  w^as  reported  as  money  outlay 
145  and  that  for  the  Granite  Railway  Company  as  pur¬ 
chase  price.  The  considerations  represented  by  the 
other  reported  costs  are  not  known. 

The  original  cost  of  the  property  retired  has  not  been  ob¬ 
tained  and  the  above  outlays  may  be  overstated  or  under¬ 
stated  to  the  amount  of  the  difference  between  the  original 
cost  of  the  property  in  question  and  the  amount  of  the  pro¬ 
ceeds  derived  from  the  sale  thereof. 

In  addition  to  the  outlays  stated  above,  the  Taunton 
Branch  Railroad  Company  charged  its  profit  and  loss  ac¬ 
count  with  the  sum  of  $161,111.33  and  the  Old  Colony  Rail¬ 
road  charged  its  profit  and  loss  account  with  $2,530,359.99. 
These  charges  are  recorded  as  expenditures  for  additions 
and  betterments  to  road  and  equipment,  but  in  absence  of 
details  regarding  the  circumstances  of  such  charge  they 
have  not  been  included  in  the  above  summary.  Included  in 
the  above  outlay  is  the  sum  of  $459,736  which  is  the  recorded 
cost  of  land  owned  by  the  Old  Colony  Railroad  which  we 
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have  classified  as  partly  carrier  and  partly  nonbarrier.  The 
Old  Colony  Railroad  reports  in  addition  land  so  classified 
upon  which  costs  could  not  be  determined,  with  substantial 
deed  considerations  amounting  to  $14,890.45. 

The  above  outlay  does  not  include  its  recorded  original 
cost  of  any  equipment.  All  of  the  equipment  owned  by  the 
Old  Colony  Railroad  on  July  1, 1893,  was  transferred  to  the 
carrier,  which  charged  the  appraised  value  thereof  to  its 
investment  in  road  and  equipment  account.  j 

Cost  of  lands — The  Old  Colony  Railroad  i  reports  the 
original  cost  of  all  carrier  and  noncarrier  lands  owned,  on 
date  of  valuation,  as  $12,107,041.62.  We  have  excluded 
$88,142.62  as  representing  items  not  constituting  land  costs, 
as  follows : 


Payments  for  materials  taken  in  construction  of  road . L _  $669.46 

Payments  for  gravel  pit  rights  which  have  expired . 1 .  573.30 

Payment  for  construction  of  a  sidetrack . i .  20,780.61 

Payment  for  construction  of  an  underpass . j .  603 . 00 

Proportion  of  amounts  paid  by  Commonwealth  of  Massachusetts, 

returned  as  paid  by  the  carrier . ! .  11, 701 . 31 

Payments  by  the  city  of  Newport,  R.  I.,  for  lands  originally  acquired 

by  them  and  reconveved  to  carrier  for  nominal  deed  considerations .  31 , 776 . 55 
Amounts  named  in  deeds  and  condemnation  awards  returned  in  ex 
cess  of  recorded  payments  for  22  parcels . j .  22,038.39 


Total . ■ . SS,  142.62 


The  return  further  includes  $341,136.16  of  cbsts  that  can 
not  be  allocated  to  parcels  and  which  may  be  duplicated  in 
the  return.  With  respect  to  this  item,  the  carrier  returns 
$341,136.16  which  it  could  not  assign  to  parcels,  and,  on  the 
other  hand,  it  returned  a  number  of  parcels 'for  which  it 
could  not  ascertain  the  recorded  cost,  but  foi^  which  it  re¬ 
ported  the  considerations  named  in  deeds  and  in  condemna¬ 
tion  awards.  Therefore,  it  is  not  improbable  that  the 
$341,136.16  is  included,  at  least  in  part,  in  these  considera¬ 
tions.  Furthermore,  the  carrier  disposed  of  certain  lands, 
and  those  costs,  that  can  not  be  allocated  may  have  applied, 
in  part,  to  lands  that  it  no  longer  owns.  Consequently  it 
is  apparent  that  the  condition  of  the  record  is  such  that  a 
definite  statement  that  the  $341,136.16  is  or  |is  not  dupli¬ 
cated  in  the  return  can  not  be  made.  j 

The  return  includes  costs  of  $3,386,455.07,  j  representing 
claimed  expenditures  for  land,  land  damages,  and 
146  other  expenses  for  grade-crossing  elimination.  The 
carrier  has  filed  a  claim  in  behalf  of  thb  Old  Colony 
Railroad,  with  our  Bureau  of  Valuation,  amounting  to 

i 
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$682,067.29,  in  connection  with  the  cost  of  grade-crossing 
elimination,  which  includes  a  part  of  the  cost  of  lands  re¬ 
turned  by  the  company.  If  the  original  cost  of  the  lands  is 
used  in  lieu  of  the  ascertained  present  value  of  lands  and 
the  carrier’s  claim  is  included  in  the  cost  of  reproduction 
new,  there  would  be  a  duplication  of  some  indeterminate 
part  of  the  amount  of  the  claim.  For  that  reason  this  item 
is  hereinafter  classified  and  explained  separately  from  the 
items  for  lands  concerning  which  no  further  explanations 
appear  to  be  necessary.  Excluding  the  above  items,  the 
resulting  balance  of  $8,291,307.77,  made  up  in  part  of  costs 
supported  by  accounting  records  and  in  part  by  substantial 
deed  considerations,  which  the  Old  Colony  Railroad  claims 
to  represent  costs  but  which  are  not  supported  by  account¬ 
ing  records,  may  be  classified  as  follows : 


Classification. 

.4  s  a  whole. 

Carrier  lands  owned  and  leased  to  the  carrier.  .  .  . 
Carrier  lands  jointly  owned  and  leased  to  the 

carrier,  portion  of  Old  Colony  Railroad . 

Carrier  lands  used  but  not  owned . . 

Noncarrier  lands  owned,  leased  to  the  carrier .... 
Noncarrier  lands  jointly  owned,  leased  to  the 

carrier,  portion  of  Old  Colony  Railroad . 

Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  owned,  leased  to  the  carrier . 

Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  jointly  owned,  leased  to  the  carrier, 
portion  of  Old  Colony  Railroad . 

In  Massachusetts. 

Carrier  lands  owned  and  leased  to  the  carrier .... 

Carrier  lands  used  but  not  owned . . 

Noncarrier  lands  owned,  leased  to  the  carrier .... 
Lands  classified  as  partly  carrier  and  partly  non- 
carrier,  owned,  leased  to  the  carrier . 

In  Rhode  Island. 

Carrier  lands  owned  and  leased  to  the  carrier .... 
Carrier  lands  jointly  owned  and  leased  to  the 
carrier,  portion  of  the  Old  Colony  Railroad .... 

Carrier  lands  used  but  not  owned . ; . 

Noncarrier  lands  owned,  leased  to  the  carrier .... 
Noncarrier  lands  jointly  owned,  leased  to  the 
carrier,  portion  of  the  Old  Colony  Railroad .... 
Lands  classified  as  partly  carrier  and  partly  non- 

carrier,  owned,  leased  to  the  carrier . 

Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  jointly  owned,  leased  to  the  carrier, 
portion  of  the  Old  Colony  Railroad . 


Amounts  not 
Cost  supported  supported  by 
by  accounting  accounting 
records.  records. 


$6, 913, 473. 67 

82,707.62 

9,146.27 

324,607.18 

2,962.17 

493,444.44 

9,679.58 

6,631,825.74 

9,146.27 

281,492.63 

455,657.26 

281,647.93 

82,707.62 

43jii4!55 

2,962.17 

37,787.18 

9,679.58 


8433,860.51 


2,460.00 

2,175.88 


16,790.45 


408,144.95 

210.00 

S08.9S 

14,090.45 

25,715.56 

*  '2i250.’66 
1,366.90 


2,700.00 


The  carrier  has  stated  that  the  above  outlays  include 
$329,745.23  as  the  cost  of  certain  lands  classified  herein  as 


j 
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noncarrier  lands.  Of  that  amount  the  following  section  of 
this  chapter  shows  $324,607.18  and  $2,962.17  as  supported 
by  accounting  records  and  $2,175.88  not  so  supported.  The 
carrier  also  states  that  these  outlays  include  $519,914.47  as 
the  cost  of  lands  classified  herein  as  partly  carrier  and 
partly  noncarrier.  Of  the  latter  amount  there  is  shown  in 
the  section  of  this  chapter  devoted  to  cost  of  lands,  $493,- 
444.44  and  $9,679.58  supported  by  the  accounting  records 
and  $16,790.45  not  so  supported.  The  portioii  of  the  cost 
of  the  partly  carrier  and  partly  noncarrier  lands  equitably 
assignable  to  the  noncarrier  uses  of  those  lands  has  not 
been  determined. 

147  The  recorded  cost  of  land  and  land  dimages  inci¬ 
dent  to  the  elimination  of  grade  crossings,  hereinbe¬ 
fore  referred  to,  was  assumed  by  the  respective  partici¬ 
pants  as  follows: 


Old  Colony  Railroad . J  $1,798,913.59 

Boston  and  Maine  Railroad . J  758.15 

Street  Railway . .* . \  1 , 953 . 07 

State  of  M assachusetts . i  615, 670 . 35 

Various  municipalities . :  969 ,159.91 


Total . !  3,386,455.07 


The  proportion  expended  by  the  Old  Colony  Railroad 
has  been  verified  in  the  accounting  records  and  consists  of 
recorded  money  outlay  classified  as  shown  hereunder: 


Carrier  lands  owned  and  used . \  $1 , 667 , 882 . 36 

N oncarrier  lands  owned . i  13 , 376 . 30 


Lands  classified  as  partly  carrier  and  partly  noncarrier — owned . .  i  117, 654 . 93 

Carrier  rights  owned  and  used . j  . 


Total 


1,798,913.59 


A  statement  has  been  submitted  by  the  carrier  of  $682,- 
067.29  for  consequent-al  damages  in  connection  with  the  elim¬ 
ination  of  grade  crossings  on  the  Old  Coloiiy  Railroad, 
which  it  claims  should  be  considered  in  the  reproduction 
costs  of  its  property.  This  claim  has  been  classified  as 
follows: 


Items  included  in  the  land  return . j.  $986 , 440 . 84 

Items  not  included  in  the  land  return . i  63,540.33 

Total . |  1,049,981.17 

Less  amount  allocated  to  other  parties . j.  367,913.88 

i  "■  11 

Balance  claimed  by  the  company . I  682 , 067 . 29 


Inasmuch  as  the  total  expenditure  includes  such  a  large 
proportion  of  items  appearing  in  the  land  |  return,  the 
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amount  claimed  as  consequential  damages  must  of  neces¬ 
sity  include  an  equal  proportion  of  such  items  which,  if 
allowed  as  part  of  the  reproduction  costs  of  the  crossing 
would,  to  that  extent,  be  a  duplication  of  items  included 
as  part  of  the  original  cost  of  lands  the  total  amount  of 
which  can  not  be  definitely  stated,  if  original  cost  of  land 
is  used  in  lieu  of  present  value. 

Cost  of  equipment. — The  Old  Colony  Railroad  has  made 
no  return  of  equipment.  As  hereinbefore  explained,  the 
equipment  of  the  Old  Colony  Railroad  was  delivered  to  the 
lessee,  under  terms  of  the  lease,  at  an  appraised  value  of 
$3,161,518.83.  The  carrier  returns  all  equipment  used  by 
it,  including  that  delivered  to  it  under  terms  of  the  lease, 
as  its  owned  equipment. 

Improvements  on  Leased  Railway  Property. 

The  balance  in  this  account  of  the  Old  Colony  Railroad 
on  date  of  valuation  was  $2,913,123.64,  of  which  $113,- 
123.64  was  for  improvements  on  the  Providence,  Warren 
and  Bristol  and  $2,800,000  for  improvements  on  the  Bos¬ 
ton  and  Providence.  In  addition,  the  Old  Colony  Railroad 
records  an  expenditure  of  $468,072.18  for  improvements  on 
the  Boston  and  Providence  which  was  charged  to 
148  the  profit  and  loss  account  of  the  former,  making  the 
total  expenditure  for  improvements  on  leased  rail¬ 
way  property  $3,381,195.82. 

Miscellaneous  Physical  Property. 

The  accounts  of  the  Old  Colony  Railroad  do  not  record 
as  such  any  investment  in  miscellaneous  physical  property 
on  date  of  valuation.  Hovrever,  certain  lands  with  costs 
of  $329,745.23,  owned  by  the  Old  Colony  Railroad  and 
charged  to  its  account  for  investment  in  road  and  equip¬ 
ment,  have  been  classified  herein  as  noncarrier  lands.  On 
the  other  hand,  other  lands  owned  by  the  Old  Colony  Rail¬ 
road  and  charged  to  its  account  for  investment  in  road  and 
equipment,  have  been  classified  herein  as  partly  carrier 
and  partly  non-carrier  as  detailed  hereunder : 
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Costs  sup-  Amounts  not 
ported  by  ac-  j  supported  by 
counting  accounting 

records.  records. 

Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  owned,  leased  to  carrier .  $493 , 444 . 44  I  $16 , 790 . 45 

Lands  classified  as  partly  carrier  and  partly  non- 
carrier,  jointly  owned,  leased  to  the  carrier, 

portion  of  Old  Colony  Railroad .  9 , 679 .  5S  . 

The  amount  that  would  be  includible  in  the  miscellaneous 
physical  property  account  to  represent  the  investment  in 
noncarrier  lands  has  not  been  fully  determined. 

i 

Investments  in  Other  Companies.  I 


The  records  of  the  Old  Colony  Railroad  Company  state 
that  on  date  of  valuation,  it  owned  securities  of  other  com¬ 
panies  as  follows: 


Preferred  stock  of  the  Providence,  Warren  and 

Par  valu^ 

Book  value. 

Bristol  . 

Common  stock  of  The  Boston  Terminal  Com- 

$800  | 

$1 ,600 .00 

pany  . 

Common  stock  of  the  Union  Freight  Railroad 

100 ,000 

100 ,000  .00 

(Boston,  Mass.) . 

Common  stock  of  the  Oak  Bluff  Land  and  Wharf 

143,500 

79,014.42 

Company . 

Common  stock  of  Fall  River  Railroad  Company 

100 

11.00 

(of  1846) . 

Common  stock  of  Lowell  and  Framingham  Rail- 

500 

87.50 

road  Company . 

600 

60.00 

Bonds  of  New  England  Navigation  Company. . . . 

3,600,000 

3,600,000.00 

Total . 

3,845,500  ; 

3,780,772.92 

Any  income  derived  from  these  securities  since  the  prop¬ 
erty  of  the  old  Colony  Railroad  was  leased  to|  the  carrier 
has  been  taken  into  the  accounts  of  the  latter  under  the 
terms  of  the  lease. 


Leased  Railway  Property. 


The  Boston  and  Providence  was  leased  to  the  Old  Colony 
Railroad  on  March  31,  1888,  for  99  years,  which  lease  was 
transferred  to  the  carrier  on  February  15,  1893,  as  shown 
in  detail  in  report  on  the  carrier. 

The  Providence,  Warren  and  Bristol  was  leased  to  the 
Old  Colony  Railroad  on  July  1,  1891,  for  95  years  and  9 
months,  which  lease  was  transferred  to  the  carrier  on  Feb¬ 
ruary  15,  1893,  as  shown  in  detail  in  report  on  the  carrier. 

The  Old  Colony  Railroad  leased  its  railroad  system  to 
the  carrier  from  March  1,  1893,  for  99  years,  as  shown  in 
detail  in  report  on  the  carrier. 
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149  Boston  and  Providence  (Mass.). 

Introductory. 

The  Boston  and  Providence  (Mass.)  and  the  Boston  and 
Providence  (R.  I.),  while  of  record  as  distinct  corpora¬ 
tions,  are  in  some  ways  treated  as  a  single  entity.  Author¬ 
ity  for  the  merger  of  the  two  exists ;  but  the  formalities  of 
consolidation  have  not  taken  place.  Reports  to  us  are  for 
single  entity.  When  there  is  not  a  distinction  made  the 
single  entity  is  referred  to  as  the  Boston  and  Providence. 

Corporate  History. 


The  following  chart  shows  the  names  of  the  corporations, 
the  respective  dates  of  incorporation,  and  for  each  prede¬ 
cessor  the  date  of  succession,  the  immediately  succeeding 
corporation,  and  the  manner  of  succession.  Reference  to 
each  of  these  corporations  is  made  in  the  last  column  by  its 
respective  number  shown  in  the  first  column. 


No.  Name. 


Incorporation. 


1  Boston  and  Providence  Railroad 

Corporation  (Mass.) 

2  Seekonk  Branch  Railroad  Com¬ 

pany. 

3  Stoughton  Branch  Railroad 

Company. 


In  Massachusetts, 
June  22,  1831. 
In  Massachusetts, 
Apr.  16,  1836. 

In  Massachusetts, 
Mar.  16,  1844. 


Succession. 


Sold  to  1,  Aug.  9, 
1839 

United  with  1,  Feb.  6, 
1873. 


The  Boston  and  Providence  (Mass.)  was  incorporated 
under  a  special  Massachusetts  act  approved  June  22,  1831, 
and  its  organization  was  perfected  July  11,  1831.  In  1834 
the  Boston  and  Providence  (Mass.)  appointed  a  commit¬ 
tee  to  make  application  to  the  Legislature  of  Rhode  Island 
to  enter  that  State  and  a  charter  for  that  purpose  was  ob¬ 
tained  as  the  Boston  and  Providence  Railroad  Corporation 
(R.  I.).  The  two  companies  were  a  part  of  one  plan  to 
establish  a  railroad  between  Boston  and  Providence.  The 
Boston  and  Providence  (Mass.),  through  lease  agreements 
and  by  acquiring  all  of  the  capital  stock  of  the  Boston  and 
Providence  (R.  I.),  has  had  control  of  the  property  of  that 
company  since  1835.  By  special  act  of  Rhode  Island  passed 
at  its  June  session  1835,  the  Boston  and  Providence 
(Mass.)  and  Boston  and  Providence  (R.  I.)  were  author¬ 
ized  to  unite  and  form  one  company,  but  this  has  not  been 
done.  The  returns  and  reports  to  us  have  been  made  as 
for  a  single  corporation. 
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Development  of  Fixed  Physical  Property. 

i 

i 

The  following  tabulation  shows  the  mileage  of  road 
owned  by  the  Boston  and  Providence  (Mass.)  and  used  by 
the  carrier  on  date  of  valuation. 

j 

Recorded 

By  purchase:  mileage. 

From  the  Stoughton  Branch  Railroad  Company  on  Feb.  6,  1873; 
constructed  by  that  company,  Canton  Junction  to  Stoughton, 

Mass.,  1873 . ! .  3.04 

From  the  Seekonk  Branch  Railroad  Company  on  Aug.  9,  1839; 
constructed  by  that  company,  Old  Wharf  Point  branch,  1839 
(0.379  mile  abandoned) . j . 


Total  recorded  mileage  acquired . j .  3.94 


150  |  Recorded 

i  mileage. 

By  construction:  Constructed  by  the  Boston  and  Providence  (Mass.) : 

Boston  to  Back  Bay,  Mass.,  1839 . j .  0.71 

Back  Bay  to  Readville,  Mass.,  1834 . j .  9.32 

Readville  to  East  Junction,  Mass.,  1835.  . i .  24.61 

East  Junction,  Mass.,  to  Rhode  Island  State  line,  via  Pleasant  View, 

!847  . . ; . | .  3  0o 

East  Providence,  R.  I.  branch,  1835 . 1 .  2.00 

Readville  to  Dedham,  Mass.,  1835 . j .  2.11 

East  Junction,  Mass.,  to  Rhode  Island  State  line,  via  Rumford,  1835  3 . 00 

East  Providence,  R.  I.,  to  Massachusetts  State  line,  1835.  J .  2.60 

Forest  Hills  to  Dedham,  Mass.,  1850 . | .  5.30 

Providence-Midland  division  connection,  1898 . ; .  1.40 


Total  mileage  constructed . j .  54.65 


Total  owned  mileage . . . j .  58.59 

Difference  between  recorded  mileage  and  mileage  inventoried  as  of  date 
of  valuation . J .  0 . 550 


Mileage  inventoried  as  of  date  of  valuation . j .  58 . 040 


History  of  Corporate  Financing.  ! 

Syndicating ,  banking,  and  other  financial  arrangements. 
— Funds  for  capital  financing  were  obtained  principally 
through  the  issue  and  sale  of  capital  stock,  and  funded 
debt.  Some  funds  for  current  needs  and  for  additions  and 
betterments  to  the  property  were  obtained  through  the  is¬ 
sue  of  short-term  notes,  and  notes  to  the  amount  of  $475,- 
000  were  given  for  the  purchase  of  other  companies  ’  secu¬ 
rities.  Some  of  the  capital  stock  of  the  Bo  stop  and  Provi¬ 
dence  (Mass.)  was  sold  through  Baring  Brothers,  in  Lon¬ 
don,  who  acted  as  agents  of  this  company  in  paying,  from 
the  funds  so  received,  for  rails  bought  in  Europe.  Since 
1888  the  lessees  have  provided  funds  for  additions  and  bet- 
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terments  to  the  property  of  the  'Boston  and  Providence 
(Mass.)  made  at  their  own  expense,  as  required  by  the 
terms  of  the  lease,  and  have  provided  a  sinking  fund  which, 
with  the  accretions,  will  be  sufficient  to  retire  all  of  the 
funded  debt  of  the  Boston  and  Providence  (Mass.)  within 
the  period  of  the  lease. 

Capitalization. — The  Boston  and  Providence  (Mass.)  has 
issued  and  retired  securities,  leaving  outstanding  on  date 
of  valuation  amounts  as  shown  in  schedule  following. 


Class.  Issued.  Retired.  Outstanding. 

Common  stock . ; .  $4,000, 000  .  $4 , 000 , 000 

Debenture  bonds .  3,2S0,220  $1,110,220  2,170,000 


Total . 1 .  7,2S0,220  1,110,220  6,170,000 

151  The  recorded  considerations  received  for  the  se¬ 
curities  issued  were  as  follows: 

Par  value  Recorded 

issued.  Consideration.  value. 

$6,721,618.92  Cash .  $6,807,090.64 

306 ,601.08  Notes  receivable .  306 ,601.08 

25 , 000 .00  Notes  payable  recovered .  25,000.00 

127,000.00  Exchanged  for  other  bonds  of  this  company -  127,000.00 

100,000.00  Exchanged  for  capital  stock  of  the  Boston  and 

Providence  (R.  I.) .  100,000.00 


7,280,220.00  Total  par  value  of  securities. 

Total  recorded  value .  7 , 365 ,691.72 

Premiums  on  capital  stock: 

97,737.64  Credited  to  profit  and  loss. 

3 , 557 . 36  Credited  to  operating  expenses. 

3 , 598 . 25  Credited  to  shareholders. 

Premiums  on  funded  debt: 

62 , 822 . 49  Credited  to  profit  and  loss. 

Discount  on  capital  stock: 

Charged  to  profit  and  loss .  72 , 385 . 00 

Discount  on  funded  debt: 

Charged  to  profit  and  loss .  7 , 518 . 75 

Commission  on  capital  stock: 

Charged  to  profit  and  loss .  2 , 086 . 14 

Charged  to  operating  expenses .  254. 13 


7,447,935.74  7,447,935.74 

The  recorded  considerations  received  for  the  securities 
retired  were  as  follows: 

Par  value  Ascribed  cost 

reacquired.  Consideration.  to  reacquire. 

$983,220.00  Cash .  $983,457.50 

127 , 000 . 00  Exchanged  for  other  bonds  of  this  company -  127 , 000 . 00 


1,110, 220 . 00  Total  par  value  of  securities. 

Total  ascribed  cost .  1,110, 457 . 50 

237.50  Premium  paid  in  retirement  charged  to  profit 
and  loss. 


1,110,457.50 


1,110,457.50 
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Short-term  notes. — From  date  of  incorporation  to  date 
of  valuation  the  Boston  and  Providence  (Mass.)  issued 
short-term  notes,  all  of  which  had  been  retired  prior  to 
1889  for  considerations  as  follows: 


Issued.  Consideration.  Retired. 

$6, 614,374. 66  Cash . j  $S , 0S5 , S38 . 35 

336,667. 12  Construction  of  property. 

475 , 000 . 00  Securities  of  other  companies. 

S84 , 796 . 57  Settlement  of  open  accounts . !  200 , 000 . 00 

2 14 , 000 . 00  Renewal  of  due  notes . ; . i  214 , 000 . 00 

Capital  stock  of  the  Boston  and  Providence 

(Mass.)  at  par . J  25 , 000 . 00 


S,524,83S.35  Total . j  8,524,838.35 


Increase  or  decrease  of  securities  in  reorganization. — 
The  amount  of  securities  of  the  Seekonk  Brarich  Railroad 
Company  outstanding  at  the  demise  of  that  company  can 
not  be  exactly  determined.  The  authorized  Capital  stock 
was  $50,000,  but  it  had  not  all  been  paid  up.  Apparently 
the  amount  expended  by  the  company  in  acquiring  its  prop¬ 
erty  was  $31,655.70,  and  that  amount  was  paid  'to  it  in  cash 
by  the  Boston  and  Providence  (Mass.)  for  its  road,  equip¬ 
ment,  and  franchises.  The  Stoughton  Branch  Railroad 
Company  had  outstanding  $85,400  par  of  capital  stock. 
The  Boston  and  Providence  (Mass.)  acquired  this  stock 
for  cash  at  par  and  did  not  directly  replace  it  with 
152  other  securities.  The  apparent  decrease  in  securi¬ 
ties  issued  in  these  reorganizations  wasj  $117,055.70, 
or  the  sum  of  the  securities  issued  by  the  Seekonk  Branch 
Railroad  Company  and  the  Stoughton  Branch  Railroad 
Company,  none  of  which  was  replaced  by  the  Boston  and 
Providence  (Mass.). 

The  Boston  and  Providence  (Mass.)  acquired  all  of  the 
capital  stock  of  the  Boston  and  Providence  (R.  I.),  of  the 
par  value  of  $150,000,  for  $50,000  in  cash  and  $100,000  par 
value  of  its  own  stock,  thus  affecting  a  tempdrary  deduc¬ 
tion  in  the  publicly  held  stock  of  $5,000.  If  the  stock  of 
the  Boston  and  Providence  (R.  I.)  now  held  by  the  Boston 
and  Providence  (Mass.)  is  sold,  this  temporary  decrease 
would  become  an  increase  of  $100,000. 

Results  of  Corporate  Operations.! 

Income  account. — The  income  account  of  thq  Boston  and 
Providence  (Mass.)  for  the  period  from  June  4,  1834,  to 
date  of  valuation,  together  with  period  of  operation  by 
owner,  and  period  of  operation  by  lessee,  is  skated  as  fol¬ 
lows: 
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The  income  balance  transferred  to  profit  and  loss  in¬ 
cludes  certain  items  which  properly  should  not  be  included, 
and  other  items  which  should  have  been  included  are 
omitted,  classified  as  follows:  j 


Additions  to  income:  i 

Delayed  income  credits  in  profit  and  loss . j .  v  .  $1,625.19 

Loss  on  sale  of  625  shares  of  stock  reacquired,  charged  to  in¬ 
come . . . I _  2,957.62 

Reduction  in  book  value  of  stock  of  Providence,  Warren  and 
Bristol,  charged  to  income . j _  19,905.00 


Total  additions  to  income . i _  24,487.81 
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Deductions  from  income:  j 

Delayed  income  debits  in  profit  and  loss . j. . 

Net  premium  on  securities  issued — 

Premiums .  $3 , 557 . 36 

Discount .  254.13 


Gain  on  acquisition  on  sale  of  investment  in  securities 


$706,835.70 


3,303.23 

13,814.04 


Total  deductions  from  income 


723,952.97 


Net  deduction  from  income . j . .  699 , 465 . 16 

If  these  items  were  accounted  according  t6  our  present 
classification  the  income  balance  of  $1,260,027.12  would  be 
reduced  to  $560,561.96.  j 

Profit  and  loss  account. — The  profit  and  loss  account  for 
the  period  from  June  4,  1834  to  date  of  valuation,  as  shown 
by  records  of  the  Boston  and  Providence  (Mass.)  is  as  fol¬ 
lows  : 


Credits: 

Balance  transferred  from  income,  credit _  $2,304,319108 

Balance  transferred  from  income,  debit. . . .  1, 044, 291  i. 96 


Balance  transferred  from  income . j. . . 

Delayed  income  credits —  j 

Income  from  unfunded  securities . :. . . 

Miscellaneous  credits — 

Premium  on  capital  stock  issued .  97 , 737 . 64 

Premium  on  funded  debt  issued .  62 , 8221 .  49 

Profit  on  sales  of  stock  reacquired .  13,821.73 

Profit  on  sales  of  investment  securities .  4 , 539 . 29 

Proportion  of  profits  of  the  Norfolk  j 

County  Railroad  Company  for  12 

montlis  to  Nov.  30,  1856  .  5,478.05 

Cash  bonus  for  lease  of  road  (contra) . .  1 , 300 , 000 . 00 

Revaluation  of  machinery,  and  tools ...  75 , 042 . 14 

Revaluation  of  equipment .  663,834.35 

Other  miscellaneous  credits .  7 , 847 . 13 


$1,260,027.12 

1,625.19 


I 

l 

j 

i 


i 


2,231,122.82 
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Sundry  receipts — 

Proportion  of  assessment  for  cost  of 
Seekonk  bridge  collected  from  the 
Providence  and  Worcester.  See  debit 

item  $20,104.98 . 

Received  from  gravel  lands . 

Sale  of  old  house  and  bam . 


Grand  total 


6,701.66 

500.00 

135.00 

-  7,336.66 


3,500,111.79 


Debits: 

Delayed  income  debits — 

Operating  expenses .  31 , 066 . 48 

Claims  account  accident  at  Roslindale. .  423 .168.90 

Claims,  account  Bussey  branch  accident  199 , 728 . 53 

Taxes... .  27,803.76 

Rents  fof*  carrier  property .  24 , 597 . 74 

Interest  on  unfunded  debt .  470.29 


706,835.70 
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Stock  discount  extinguished  through  surplus — 


Discount  on  $418,973.50  par .  $73 , 385 . 00 

Commission  on  stock  sold .  2 , 0S6 . 14 


Debt  discount  extinguished  through  surplus — 


Discount  on  $202,101.67  par . 

Miscellaneous  debits — 

Adjustment  to  par  of  capital  stock  re¬ 
acquired  .  6 , 090 . 00 

Loss  in  retirement  of  funded  debt .  237.50 

Loss  on  sale  of  investment  securities. . .  100,590.06 

Adjustment  of  book  value  of  investment 

securities .  126,634.27 

Paid  the  Boston  and  Providence  (R.  I.) 

for  keeping  hotel  opened .  3 , 750 . 00 

Proportion  paid  for  consolidation  of 

Sound  lines .  32 , 500 . 00 

Uncollectible  accounts  charged  off  and 

other  accounts  canceled .  49,412.81 

Bonus  received  for  lease  of  road  dis¬ 
tributed  to  stockholders  as  divided 

(contra) .  1 , 300 , 000 . 00 

Reduction  of  book  investment  in  road 

and  equipment  as  depreciation .  Ill,  858 . 30 

Reduction  in  book  investment  in  road 

and  equipment  without  explanation .  406 , 337 . 80 

Other  miscellaneous  debits,  no  detail, 
records  missing .  70 , 445 . 40 


Sundry  expenditures — 

Filling  land  at  Boston,  1862 .  43 , 028 . 67 

Cost  of  new  bridge  at  Berkeley  Street, 

Boston .  17,270.79 

Cost  of  second  track  over  par  value 
2,000  shares  of  capital  stock  sold.  . .  10,197.78 

Cost  of  new  engine  house  at  Roxbury . .  58,219.71 

Cost  of  new  bridge  at  India  Point,  R.  I.  76 , 741 . 93 

Cost  of  improvements  at  India  Point, 

R  I  32  9S1  78 

New  iron  bridge  at  Central  Falls,  R.  I. .  40 , 000 . 00 

“Improvements,”  no  detail  in  account¬ 
ing  records .  83 , 994 . 78 


75,471.14 

7,518.75 


2,207,856.14 
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Proportion  of  cost  of  third  track .  37,509 . 09 

Paid  city  of  Providence,  assessment  ac¬ 
count  construction  of  Seekonk  bridge. 

See  credit  item  $6,701 .66 .  20,104.98 

- j-  420,040.42 

Credit  balance  on  date  of  valuation . I.  83 , 389 . 64 

Grand  total . j.  3 , 500 ,111.79 

If  the  balance  transferred  from  income  was  $560,561.96, 

as  indicated  that  it  would  be  under  the  present  accounting 
classification,  the  balance  in  profit  and  loss  on  date  of  valu¬ 
ation,  instead  of  being  a  credit  of  $83,389.64j  would  be  a 
debit  balance  of  $616,075.52. 

i 

155  Investment  in  Road  and  Equipment. 


The  investment  in  road  and  equipment,  including  land, 
on  date  of  valuation  is  stated  in  the  books  of  the  Boston 
and  Providence  (Mass.)  to  be  $5,673,198.59,  j  made  up  as 
follows: 

i 

Road :  j 

Cost  of  roads  purchased — 

Seekonk  Branch  Railroad  Company .  $31,655170 

Stoughton  Branch  Railroad  Company .  85 , 400 1 00 

Providence  and  Worcester .  389 , 881 1 67 

- - —  $506,937.37 

Original  road  and  extensions . L  .  2,807,515.10 

Additions  and  betterments  to  Apr.  1,  1888 . ' . L . .  2,706,570.59 


Total  debits,  road . j. . .  6,021, 023 . 06 


Less — 

Sales  of  land  and  material . j. . . 

Amount  transferred  to  equipment  account  without  expla¬ 
nation . . . i. . . 

Amount  representing  noncarrier  property  transferred  to 
other  accounts . !. . . 


Total  credits,  road . j. . . 

j 

Net  debit,  road . j. . . 

Equipment: 

Purchased  and  built . . J. . . 

Amount  transferred  from  road  account  without  explanation . 


Total  debits,  equipment 


Less — 


| 

i 


Sales  of  equipment . j . . . 

Credit  entries  made  in  the  ledger  in  a  period  for  which 
there  are  no  supporting  records . \ . . . 


Total  credits,  equipment 
Net  debit,  equipment. . . 


635.307.43 
121,324.41 

77,573.98 

834,205.82 

5,186,817.24 

364,049.32 

121,324.41 

485.373.73 

37,705.70 

182.409.73 

220.115.43 
265,258.30 


| 

j 
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Other  items: 

Debits — 

Amount  for  equipment  transferred  from  operating  ex¬ 
penses .  54,000.00 

Capital  stock  of  the  Boston  and  Providence  (R.  I.) .  150,000.00 

Paid  the  Boston  and  Providence  (R.  I.)  for  cancellation 

of  a  contract . .  . . .  20 , 000 . 00 

Increase  by  appraisal  in  book  value  of  machinery  and 
tools  made  as  of  the  effective  date  of  the  lease  to  the 

Old  Colony  Railroad .  75 , 042 . 14 

Increase  by  appraisal  in  book  value  of  equipment  made 
as  of  the  effective  date  of  the  lease  to  the  Old 
Colony  Railroad .  663 , 834 . 35 


Total  other  items,  debit .  962 , 876 . 49 
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Credits — 

Received  for  right  to  cross  right  of  way  granted  to  an¬ 


other  carrier . 14,310.00 

Amount  received  from  lessee  (the  carrier)  as  part  con¬ 
sideration  for  an  exchange  of  property  in  connection 
with  a  relocation  of  the  road  of  the  Boston  and  Provi¬ 
dence  (Mass.)  in  the  city  of  Boston  to  reach  the  South 

Station.. .  209,247.34 

Reduction  in  book  value  of  lands  without  explanation.  .  19,620.80 

Reduction  in  book  value  of  other  carrier  property  with¬ 
out  explanation . .  3S6 , 717 . 00 

Depreciation  of  equipment  charged  to  profit  and  loss ...  Ill,  858 . 30 


Total  other  items,  credit .  741 , 753 . 44 


Net  debit,  other  items .  221,123.05 

Net  balance,  investment  in  road  and  equipment .  5,673, 19S.59 


The  carrier  has  stated  that  the  outlays  of  the  Boston  and 
Providence  (Mass.)  and  Boston  and  Providence  (R.  I.)  are 
$59,313.91  f6r  lands  classified  as  noncarrier  and  $104,927.38 
as  partly  carrier  and  partly  noncarrier.  These  amounts 
include  $1,805.85  and  $15,197.30,  respectively,  applicable  to 
lands  owned  by  the  Boston  and  Providence  (R.  I.).  Of  the 
remainders,  $57,508.06  and  $89,730.08,  respectively,  the  chap¬ 
ter  on  original  cost  to  date  shows  $21,323.06  (comprising 
$18,558.06  and  $2,765)  and  $79,953.53  as  supported  by  the 
accounting  records,  and  $36,185  and  $9,776.55  as  not  so  sup¬ 
ported.  The  portion  of  the  cost  of  partly  carrier  and 
partly  noncarrier  lands  equitably  assignable  to  the  non¬ 
carrier  uses  of  those  lands  has  not  been  determined. 

When  that  amount  is  determined,  in  respect  to  the  lands 
owned  by  the  Boston  and  Providence  (Mass.),  the  difference 
between  the  sum  of  it  and  the  cost  of  lands  classified  as 
noncarrier,  less  the  amount  included  in  the  account  for 
investment  in  miscellaneous  physical  property  which  was 
not  transferred  from  the  account  for  investment  in  road  and 
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equipment,  should  be  adjusted  in  the  accounts:  for  invest¬ 
ment  in  road  and  equipment  and  miscellaneous  physical 
property ;  if  the  difference  is  greater  than  the  amount  here¬ 
tofore  transferred  from  the  account  for  investiiient  in  road 
and  equipment,  the  excess  should  be  deducted  from  that 
account  and  added  to  the  account  for  investment  in  mis¬ 
cellaneous  physical  property;  if  less,  the  amount  by  which 
it  is  less  should  be  added  to  the  former  account  and  de¬ 
ducted  from  the  latter. 

The  amount  of  $77,573.98  transferred  from,  the  account 
for  investment  in  road  and  equipment  to  the*  account  for 
investment  in  miscellaneous  physical  property  may  include 
some  part  or  all  of  the  amount,  $59,313.91,  stated  by  the 
carrier  in  its  protest  to  represent  lands  classified  as  non¬ 
carrier  lands,  but  the  record  is  not  sufficient  ;  to  show  the 
identity  of  the  lands  included  in  the  first-named  amount, 
$77,573.98.  j 

All  of  the  equipment  owned  by  the  Boston  and  Providence 
(Mass.)  on  April  11,  1888,  when  its  property  was  leased, 
was  delivered  to  the  lessee  and  none  has  since  been  ac¬ 
quired.  The  carrier,  the  present  lessee,  has  added  to  its 
accounts  for  investment  in  road  and  equipment  the  ap¬ 
praised  value  of  the  equipment  delivered  under  the  lease, 
$S71, 234.35,  and  has  recorded  its  liability  to  the  Boston 
and  Providence  (Mass.)  in  that  sum.  The  carrier,  in  its 
return  of  equipment,  has  included  all  equipment  in  use  on 
date  of  valuation,  both  owned  and  used,  as  its  own  equip¬ 
ment. 

157  If  equipment  be  omitted,  for  the  reasons  stated 
above,  and  if  the  “ other  items’ ’  were  eliminated 
from  the  investment  in  road  and  equipment  account  of  the 
Boston  and  Providence  (Mass.)  and  the  remaining  items 
were  taken  at  their  recorded  values,  the  balance  therein 
would  be  reduced  to  $5,186,817.24,  representing  investment 
in  road  only.  This  balance,  as  adjusted,  would,  so  far  as  it 
is  resolvable  into  its  component  elements,  include  the  fol¬ 
lowing  classes  of  outlay : 


i 
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Recorded  money  outlay .  $5 , 389 , 447 . 1 2 

Short-term  notes  issued,  at  par  value .  288,517. 12 

Notes  receivable  surrendered,  at  par  value .  15 , 496 . 20 

Accounts  payable . . .  265 ,851.43 

Unknown  considerations  recorded  at .  61,711.19 


tainable,  that  may  be  represented  by — 

Property  sold  for  proceeds  of .  635 , 307 . 43 

Amount  transferred  by  the  Boston  and  Providence  (Mass.) 

to  its  equipment  account,  without  explanation .  121,324.41 

Amount  representing  noncarrier  property,  which  the  Boston 
and  Providence  (Mass.)  transferred  to  its  miscellaneous 
physical  property  account .  77 , 573 . 98 


It  is  not  known  whether  the  retirements  credited  to  the 
investment  in  road  and  equipment  account  cover  all  prop¬ 
erty  retired  or  abandoned.  The  outlays  by  the  Boston  and 
Providence  (Mass.),  summarized  above,  include  outlays  by 
that  company  for  additions  and  betterments  to  property 
of  the  Boston  and  Providence  (R.  I.),  which  can  not  be 
segregated.  The  outlays  by  the  Boston  and  Providence 
(Mass.)  may  also  include  some  of  the  cost  of  noncarrier 
land  and  some  of  the  cost  of  partly  carrier  and  partly  non¬ 
carrier  land.  Data  as  to  the  cost  of  such  lands  will  be  found 
under  the  caption  Original  Cost  to  Date. 

Certain  of  the  “ other  items”  listed  in  the  analysis  given 
of  the  Boston  and  Providence  (Mass.)  investment  in  road 
and  equipment  account,  are  more  fully  described  below : 

The  Boston  and  Providence  (Mass.)  in  1846  bought  all  of 
the  capital  stock  of  the  Boston  and  Providence  (R.  I.)  for 
$50,000  in  cash  and  its  own  capital  stock  of  the  par  value  of 
$100,000.  No  formal  conveyance  of  the  physical  property 
was  made  but  the  road  of  the  Boston  and  Providence  (R.  I.) 
has  been  held  and  treated  in  the  accounts  of  the  Boston  and 
Providence  (Mass.)  as  its  owned  property.  In  1837  a  con¬ 
tract  was  made  with  the  Boston  and  Providence  (R.  I.)  for 
the  maintenance  and  operation  by  the  latter  of  a  hotel  in 
Providence  and  in  consideration  thereof  the  Boston  and 
Providence  (Mass.)  agreed  to  pay  $2,500  a  year.  A  con¬ 
troversy  arose  concerning  the  compliance  of  the  Boston 
and  Providence  (R.  I.)  with  its  obligations  under  the  con¬ 
tract  and  the  Boston  and  Providence  (Mass.)  paid  $20,000 
in  1843  in  settlement  of  the  matter  and  for  the  cancellation 
of  the  contract.  No  property  was  acquired  by  the  Boston 
and  Providence  (Mass.)  by  this  payment.  When  the  prop¬ 
erty  of  the  Boston  and  Providence  (Mass.)  was  leased  to 
the  Old  Colony  Railroad  in  1888  an  inventory  and  appraisal 
of  the  machinery  and  tools  delivered  to  the  lessee  was  made. 
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The  account  for  investment  in  road  and  equipment  was  in¬ 
creased  by  $75,042.44  for  machinery  and  toqls  and  that 
amount  was  credited  in  profit  and  loss.  I 
158  In  1908  the  Boston  Elevated  Railway  Company 
paid  $12,200  for  the  right  to  cross  the  right  of  way  of 
the  Boston  and  Providence  (Mass.)  and  in  1910  it  was 
charged  $2,110  “for  damage  to  property  by  the  erection  of 
its  station  at  Forest  Hills,  Mass.”  The  sum  of  these  two 
amounts,  $14,310,  was  credited  by  the  Bostoii  and  Provi¬ 
dence  (Mass.)  to  its  account  for  investment  'in  road  and 
equipment,  but  it  is  not  apparent  from  the  record  that  its 
property  was  diminished.  ! 

Credit  entries  were  made  in  these  accounts  with  corre¬ 
sponding  charges  to  profit  and  loss  to  reduce  the  book  cost 
of  lands  $12,170.46  in  1859  and  $7,450.34  in  T881  and  to 
reduce  the  recorded  cost  of  the  road,  as  shown  in  its  con¬ 
struction  account,  by  $313,528.02  in  1859  and  $73,188.98  in 
1860.  The  sum  of  these  four  items  appears  in  profit  and 
loss  as  $406,337.80.  The  record  affords  no  explanation  of 
these  reductions  in  the  previously  recorded  book  cost  of  the 
property. 

Under  authority  of  the  Massachusetts  Legislature  the 
Boston  Terminal  Company  established  its  terminal,  called 
the  South  Station,  in  Boston  and  the  five  roads  entering  the 
city  on  the  southerly  side  were  authorized  to  extend  their 
lines  to  and  make  use  of  the  terminal  facilities  thus  afforded. 
Each  of  the  five  companies  was  authorized j  to  subscribe 
$100,000  of  the  capital  stock  of  the  terminal  company.  The 
carrier  as  lessee  of  the  Boston  and  Providence  (Mass.), 
paid  the  latter’s  subscription  and  relocated  its  line  within 
the  city  to  reach  the  terminal  company’s  tracks.  The  cost 
of  this  work  to  the  carrier,  as  agreed  to  by  the  Boston  and 
Providence  (Mass.),  was  $4,910,752.66,  which  included  the 
$100,000  paid  for  the  subscription  of  the  Boston  and  Provi¬ 
dence  (Mass.)  to  the  Boston  Terminal  Company  stock. 

No  details  of  these  transactions  have  been  entered  in  the 
accounts  of  the  Boston  and  Providence  (Mass.).  On  May 
4,  1904,  the  Boston  and  Providence  (Mass.)  sold  to  the 
carrier  the  real  estate  commonly  called  the  Park  Square 
Property,  formerly  used  as  its  Boston  terminal,  which  had 
been  released  from  transportation  uses  by  the  building  of 
the  new  entrance  to  the  South  Station.  The  agreed  price 
was  $5,120,000.  No  money  was  passed  in  this  sale,  but  the 
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two  companies  agreed  that  the  expenditures  of  the  carrier, 
$4,910,752.66,  and  the  agreed  price  of  the  property  to  be 
taken  by  it,  $5,120,000,  should  be  entered  in  one  account  and 
“the  parties  shall  be  liable  one  to  the  other  upon  the 
balance  of  the  account.”  These  larger  sums  were  not  en¬ 
tered  in  the  accounts  of  the  Boston  and  Providence  (Mass.) 
for  investment  in  road  and  equipment,  but  the  difference, 
$209,247.34,  was  deducted  from  that  account  and  charged  to 
the  carrier  as  being  the  excess  of  the  agreed  price  of  the 
property  delivered  to  it,  over  the  total  of  the  expenditures 
made  for  account  of  the  Boston  and  Providence  (Mass.)  in 
connection  with  its  entrance  to  the  South  Station. 

The  property  released  from  transportation  uses  by  the 
new  terminal  provided  had  cost  the  Boston  and  Providence 
(Mass.)  $829,277.47  and  it  was  sold  to  the  carrier  for  the 
agreed  price  of  $5,120,000.  This  charge  to  the  carrier  was 
partially  met  by  its  expenditures  for  new  property  for  the 
Boston  and  Providence  (Mass.)  amounting  to  $4,810,752.66 
and  in  payment  of  the  subscription  of  the  Boston  and 
Providence  (Mass.)  to  the  stock  of  the  terminal  company, 
$100,000.  If  the  Boston  and  Providence  (Mass.)  had  re¬ 
duced  its  account  for  investment  in  road  and  equipment  by 
the  original  cost  of  the  property  retired  from  transporta¬ 
tion  uses,  $829,277.47,  instead  of  $209,247.34,  as  was  done, 
and  added  to  that  account  the  expenditures  made  by  the 
carrier  in  providing  the  entrance  to  the  South  Station,  in 
lieu  of  the  property  retired,  $4,810,752.66,  the  result 
159  would  have  been  an  increase  of  $3,981,475.19,  making 
the  restated  balance  in  the  account  for  investment  in 
road  and  equipment,  $9,168,292.43. 

In  addition  to  the  foregoing  data  obtainable  from  records 
supporting  the  content  of  its  investment  in  road  and  equip¬ 
ment  account,  the  Boston  and  Providence  has  filed  with  us 
a  statement,  in  amount  $22,308.63,  claimed  by  it  as  expendi¬ 
tures  charged  to  other  accounts  representing  assessments 
for  public  improvements,  which  it  claims  should  be  consid¬ 
ered  in  arriving  at  the  original  cost  of  the  property. 

Original  Cost  to  Date. 

The  original  cost  to  date,  of  all  the  property  owned  by  the 
Boston  and  Providence  (Mass.)  and  used  for  common- 
carrier  purposes  on  the  date  of  valuation  had  not  been 
definitely  ascertained.  The  accounting  records  of  the 
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Seekonk  Branch  Railroad  Company  are  not  obtainable  and, 
therefore,  the  original  cost  to  date  of  demise  can  not  be 
obtained  for  0.379  mile  of  road  and  a  depot  knd  engine 
house,  partially  completed  by  that  company.  The  available 
data  for  creating  the  remainder  of  the  common-carrier 
property  of  the  Boston  and  Providence  (Mass.)  land  for  im¬ 
provements  on  the  whole  of  the  property,  inclujding  outlay 
by  the  Boston  and  Providence  (Mass.)  the  Old  Colony  Rail¬ 
road  and  the  carrier,  for  additions  and  bettermehts  to  prop¬ 
erty  of  the  Boston  and  Providence  (R.  I.),  which  can  not  be 
separated,  include  the  following: 


By  the  Stoughton  Branch  Railroad  Company: 

Recorded  money  outlay . j  $80 ,754.18 

Short-term  notes,  at  par  value . |  125.82 

Capital  stock,  at  par  value . |  8 , 000 . 00 

By  the  Boston  and  Providence  (Mass.): 


Short-term  notes,  at  par  value . j  267,273.92 

Notes  receivable  surrendered,  at  par  value . i  15,496.20 

Accounts  payable . j  265 ,851.43 

Unknown  considerations  recorded  at . i  61,711.19 

From  which  should  be  deducted  the  portions,  not  definitely 
ascertainable,  that  may  be  represented  by —  j 

Property  sold  for  proceeds  of . j  635 , 307 . 43 

Amount  transferred  by  the  Boston  and  Providence 
(Mass.) — to  its  equipment  account,  without  explanat¬ 
ion . j  121,324.41 

Amount  representing  noncarrier  property,  which  the 
Boston  and  Providence  (Mass.) — transferred  to  its 

miscellaneous  physical  property  account . . 77 , 573 . 98 

Property  surrendered  to  the  carrier  in  part  consideration 
for  its  expenditure  of  $4,810,752.66  in  relocating  the 
tracks  of  the  Boston  and  Providence  (Mass.) — tb 
afford  its  entrance  to  the  South  Station  in  Boston,  re¬ 
corded  as  having  cost . j.  829 , 277 . 47 


By  the  Old  Colony  Railroad,  as  lessee,  for  additions  and  better¬ 
ments —  j 

Recorded  money  outlay . . . j.  3,268,072. 18 

By  the  Providence  and  Worcester  for  road  built  and  deeded  to  the 
Boston  and  Providence  (R.  I.): 

Recorded  money  outlay . j.  370 , 403 . 47 

160 

By  the  carrier: 

Relocating  line  of  the  Boston  and  Providence  (Mass.) — within 
Boston,  Mass.,  to  reach  tracks  of  The  Boston  Terminal 
Company — 

Recorded  money  outlay . j .  4,810,752.66 

Additions  and  betterments  made  by  the  carrier  as  lessee  of 
the  Boston  and  Providence  (Mass.) —  j 

Recorded  money  outlay . i .  2,264,602.12 

These  amounts  include  the  recorded  outlay  of  the  con¬ 
stituent  companies  as  hereinafter  described,  in  lieu  of  the 
recorded  purchase  price  of  the  property  of  those  companies 
which  appears  in  the  books  of  the  Boston  and  Providence 
(Mass.).  The  purchase  price  of  the  property  of  the  Stough- 
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ton  Branch  Railroad  Company  is  in  the  account  of  the  Bos¬ 
ton  and  Providence  (Mass.)  for  investment  in  road  and 
equipment  as  $85,400,  paid  in  cash.  The  price  of  the 
Seekonk  Branch  Railroad  Company  is  in  the  books  of  the 
Boston  and  Providence  (Mass.)  as  $31,655.70,  which  was 
paid  $10,412.50  in  cash  and  $21,243.20  in  notes.  There  is 
nothing  included  hereinbefore  to  represent  the  original  cost 
of  the  property  of  the  Boston  and  Providence  (R.  I.).  The 
investment  of  the  Boston  and  Providence  (Mass.)  in  the 
stock  of  that  company,  $50,000  in  cash  and  $100,000  in  its 
own  capital1  stock,  has  been  omitted.  If  the  outlay  of  the 
Boston  and  Providence  (R.  I.)  for  carrier  property  as 
shown  in  its  books,  and  hereinafter  described,  be  taken  in 
connection  with  the  cost  of  the  road  constructed  bv  the 
Providence  and  Worcester,  paid  for  by  the  Boston  and 
Providence  (Mass.),  and  entered  in  its  account  for  invest¬ 
ment  in  road  and  equipment,  the  following  additions  should 
be  made  to  the  amounts  representing  the  several  classes  of 

outlav : 

•» 


Cash .  S104,7S0.52 

Capital  stock  issued . _ .  1 , 425 . 00 

Credits  in  open  account  (Boston  and  Providence  (Mass.)) .  389,881.67 

Credits  in  open  account  (Boston  and  Providence  (R.  I.)) .  29,193.94 


Less  real  estate  sold  for  considerations  not  definitely  assignable  to 
any  of  these  classes  of  outlay .  2,341.00 


All  of  these  sums  were  expended  for  road,  as  the  Boston 
and  Providence  (R.  I.)  owned  no  equipment. 

It  is  not  known  whether  the  retirement  credited  to  the 
investment  in  road  and  equipment  account  cover-  all  prop¬ 
erty  retired  or  abandoned.  The  outlays  listed  may  include 
some  of  the  costs  of  noncarrier  land  and  some  of  the  cost 
of  partly  carrier  and  partly  noncarrier  land,  which  are 
detailed  hereinafter. 

The  following  is  in  explanation  of  the  items  of  outlay  of 
the  Old  Colony  Railroad  and  of  the  carrier,  which  are  in¬ 
cluded  in  the  above  statement. 

The  total  recorded  net  expenditures  for  equipment  has 
been  excluded,  because  the  equipment  has  been  transferred 
to  the  lessee  and  the  appraised  value  thereof  added  to  its 
account  for  investment  in  road  and  equipment.  The 
amount  transferred  is  the  net  amount  of  all  of  the  entries 
in  the  account  for  investment  in  road  and  equipment  de¬ 
scribed  as  relating  to  equipment  and  comprises  the  fol¬ 
lowing  : 
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Total  expenditures: 

Cash .  $248,935,331 

Notes  payable  issued .  4S ,  150 . 00  j 

Accounts  payable .  20 , 566 . 97  ; 

-  |  $317,652.30 

Amount  transferred  from  road,  without  explanation .  121,324.41 

Charges  not  definitely  described,  account  of  missing  records. . . .  j  46,397.02 


Total .  j  4S5 , 373 . 73 

Less — 

Proceeds  from  sale  of  equipment . !  37,705.70 

Credit  entries  made  in  the  ledger  in  a  period  for  which  there 
are  no  supporting  records . !  182,409.73 

Total . |  220,115.43 

i  .  -  — 

Net  total . I  265,258.30 


This  amount  was  increased  by  the  following:! 

Debits: 

Transferred  from  operating  expenses . :  $54 , 000 . 00 

Adjustment  in  profit  and  loss  to  make  the  book  cost  equal  the  , 
appraised  value . !  663,834.35 

i 


Total  debit . |  717,834.35 

Credits: 

Adjustment  in  profit  and  loss  for  depreciation . j  111  ,85S.30 

Net  debit . . . . . j  605,976.05 

Amount  transferred  to  lessee  as  value  of  equipment  delivered 
under  the  lease . j  871 , 234 . 35 

The  Boston  and  Providence  (Mass.)  charged  its  account 
for  investment  in  road  and  equipment  with  round  sums 
purporting  to  represent  the  cost  of  building  cars  in  its 
own  shops  and  credited  those  sums  to  operating  expenses. 
The  amounts  transferred — $20,000,  $21,000,  $6,000,  and 
$7,000 — total  $54,000.  j 

When  the  whole  property  was  leased  to  the  Did  Colony 
Railroad,  an  appraisal  of  the  equipment  was  made  and  the 
account  increased  by  $663,834.35  to  make  the  book  value 
equal  the  total  appraised  value.  The  amount  was  credited 
to  profit  and  loss.  Before  the  entry  was  made  the  equip¬ 
ment  was  carried  at  $207,400,  which  had  stood  as  the  book 
cost  since  1859. 

The  account  for  investment  in  road  and  equipment  was 
reduced,  and  profit  and  loss  credited,  $111,85$.30  as  de¬ 
preciation  of  equipment.  The  record  does  not  show  the 
basis  for  depreciation  nor  explain  how  this:  total  was 
reached.  The  separate  items  are  for  1844,  $40,000;  for 
1845,  $35,004.84 ;  for  1851,  $24,112.46 ;  and  for  1853,  $11,741. 
Under  the  terms  of  the  lease  which  required  the  lessee 


i 
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to  make  all  additions  and  betterments  to  the  property  at 
its  own  expeqse  the  Old  Colony  Railroad  expended  $3,268,- 
072.18  and  the  carrier  $2,264,602.12  for  such  purposes,  but 
no  record  of  these  expenditures  is  written  in  the  books  of 
the  Boston  and  Providence  (Mass.). 

The  carrier  has  stated  that  the  outlays  of  the  Boston  and 
Providence  (Mass.)  and  the  Boston  and  Providence  (R.  I.) 
are  $59,313.91  for  lands  classified  as  noncarrier  and  $104,- 
927.38  classified  as  partly  carrier  and  partly  noncar- 
162  rier.  These  amounts  include  $1,805.85  and  $*15,197.30, 
respectively,  applicable  to  lands  owned  by  the  Boston 
and  Providence  (R.  I.).  Of  the  remainders,  $57,508.06 
and  $89,730.08,  respectively,  the  section  of  this  chapter  de¬ 
voted  to  cost  of  lands  shows  $21,323.06  (comprising  $18,- 
558.06  and  $2,765)  and  $79,953.53  as  supported  by  the  ac¬ 
counting  records,  and  $36,185  and  $9,776.55  as  not  so  sup¬ 
ported.  The  portion  of  the  cost  of  partly  carrier  and  partly 
noncarrier  lands,  equitably  assignable  to  the  noncarrier 
uses  of  these  lands,  has  not  been  determined. 

When  that  amount  is  determined,  in  respect  to  the  lands 
owned  by  the  Boston  and  Providence  (Mass.),  the  differ¬ 
ence  between  the  sum  of  it  and  the  cost  of  lands  classified 
as  noncarrier,  less  the  amount  included  in  the  account  for 
investment  in  miscellaneous  physical  property  which  was 
not  transferred  from  the  account  for  investment  in  road 
and  equipment,  should  be  adjusted  in  the  table  of  recorded 
outlay  for  carrier  property;  if  the  difference  is  greater  than 
the  amount  heretofore  transferred  from  the  account  for 
investment  in  road  and  equipment,  the  excess  should  be 
deducted  from  that  table;  if  less,  the  amount  by  which  it 
is  less  should  be  added  to  the  table. 

The  amount,  $77,573.98,  transferred  from  the  account 
for  investment  in  road  and  equipment  to  the  account  for 
investment  in  miscellaneous  physical  property,  may  include 
some  part  or  all  of  the  amount  $59,313.91,  stated  by  the 
carrier  in  its  protest  to  represent  lands  classified  as  non¬ 
carrier  lands,  but  the  record  is  not  sufficient  to  show  the 
identity  of  the  lands  included  in  the  first-named  amount. 

Cost  of  lands. — The  Boston  and  Providence  (Mass.)  re¬ 
ports  the  original  cost  of  all  lands  and  rights  owned,  on 
date  of  valuation,  as  $6,084,769.32.  In  verification,  we  have 
excluded  a  net  amount  of  $1,357,835.83  as  representing  items 
not  constituting  land  costs,  as  follows : 
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Additions: 

Sale  of  lands  not  allocated  to  particular  parcels . j 


Deductions: 

Payments  for  materials  taken  for  construction  and  operation  j 

of  road . . . . . . . | 

Payments  for  borrow-pit  rights  which  have  expired . \ 

Appraised  value  of  lands  and  buildings  acquired  in  exchange 
with  the  Boston  and  Albany  Railroad  company,  Old 
Colony  Railroad,  and  The  Boston  Terminal  company  for 

certain  lands .  . . . . ! 

Amounts  named  in  deeds  and  condemnation  awards  returned 

in  excess  of  recorded  payments . : 

Payments  for  lands  not  assignable  to  particular  lands . j 


Total 


N  et  deduction . j  1 , 357 , 835 . 83 

The  return  further  includes  costs  of  $2,185,548.61,  repre¬ 
senting  expenditures  for  land,  land  damages,  and  expenses 
of  grade-crossing  eliminations. 

The  carrier  has  filed  a  claim  for  the  Boston!  and  Provi¬ 
dence  (Mass.)  with  our  Bureau  of  Valuation,!  amounting 
to  $736,455.59,  in  connection  with  the  cost  of  grade-crossing 
elimination,  which  includes  a  part  of  the  cost  of  lands  re¬ 
turned  by  the  company.  If  the  original  cost  of  the  lands 
is  used  in  lieu  of  the  ascertained  present  value  of  lands, 
and  the  carrier’s  claim  is  included  in  thk  cost  of  re- 
163  production  new,  there  would  be  a  duplication  of  some 
indeterminate  part  of  the  amount  of  that:  claim.  For 
that  reason  this  item  is  hereinafter  classified  and  explained 
separately  from  the  items  for  land  concerning  which  no 
further  explanations  appear  to  be  necessary,  j 

After  excluding  the  items  listed  the  resulting  balance  of 
$2,540,384.88,  made  up  in  part  of  costs  supported  by  ac¬ 
counting  records  and  in  part  of  substantial  considerations 
recited  in  deeds  and  condemnation  awards  which  the  Boston 
and  Providence  (Mass.)  claims  to  represent  costs  but 
which  are  not  supported  by  accounting  recofds,  may  be 
summarized  as  follows: 

j 

i 


6,953.61 

325.00 


1,351,581.58 

2,261.76 

10,980.18 


1,372,102.13 
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$14,266.30 


i 


Costs  Amounts  not 
supported  by  supported  by 
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The  recorded  cost  of  land  and  land  damages  incident  to 
the  elimination  of  grade  crossings,  hereinbefore  referred  to, 
was  assumed  by  the  respective  participants  as  ^follows: 

Boston  and  Providence  (Mass.) . L  §1,381,985.94 


State  of  Massachusetts . 
Various  municipalities , 


788,871.85 

15,690.82 


Total . j.  2, 1S6,548.61 

The  proportion  expended  by  the  Boston  and  Providence 
(Mass.)  has  been  verified  in  the  accounting  jrecords,  and 
consists  of  recorded  money  outlay  classified  asi  shown  here¬ 
under. 

Carrier  lands  owned  and  used . j.  SI ,378,079.76 

Noncarrier  lands  owned . i.  36.02 

Lands  classified  as  partly  carrier  and  partly  noncarrier,  owned.!.  3,870.16 

Total . j.  1,381,985.94 

The  Boston  and  Providence  (Mass.)  has  i submitted  a 
claim  of  $736,455.59  for  consequential  damages  in  connec¬ 
tion  with  the  elimination  of  grade  crossings,  which 
164  it  claims  should  be  considered  in  the  reproduction 
costs  of  its  property.  The  claim  has  been  classified 
as  follows :  I 

items  included  in  the  land  return . j .  S826 , 687 . 34 

Items  not  included  in  the  land  return . j .  139,252.12 


Total . 

Less  amount  allocated  to  other  parties . 


965,939.46 

229,483.87 


Balance  claimed  by  the  Boston  and  Providence  (Mass.). ; .  736,455.59 

Inasmuch  as  the  total  expenditures  includes  such  a  large 
proportion  of  items  appearing  in  the  land  return  the  amount 
claimed  as  consequential  damages  must  of  necessity  include 
an  equal  proportion  of  such  items  which,  if  allowed  as 
part  of  the  reproduction  costs  of  the  crossings  would,  to 
that  extent,  be  a  duplication  of  items  included  as  part  of 
the  original  cost  of  land,  the  total  amount  of  which  can  not 
be  definitely  stated,  if  original  cost  of  land  is  used  in  lieu 
of  present  value. 

Cost  of  power-plant  machinery. — The  Boston  and  Provi¬ 
dence  returns  $18,362,  as  cost  of  power-plapt  machinery. 
This  amount  represents  the  estimated  cost  of  machinery 
located  in  the  Back  Bay  power  plant  located  at  Boston, 
Mass.,  which  estimated  cost  can  not  be  verified  from  the 
accounting  records. 

21 — 5466a 
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Cost  of  equipment. — The  Boston  and  Providence  has  not 
made  return  of  equipment.  As  hereinbefore  explained,  the 
equipment  of  the  Boston  and  Providence  was  delivered  to 
the  lessee  under  the  lease.  The  carrier  returns  all  equip¬ 
ment  in  use  by  it,  including  that  delivered  to  it  under  terms 
of  the  lease,  as  its  owned  equipment. 

Improvements  on  Leased  Railway  Property. 

The  lease  agreement  for  the  operation  of  the  property 
of  the  Boston  and  Providence  (R.  I.)  provides  for  improve¬ 
ments  to  be  made  by  the  lessee  at  its  own  expense,  but  the 
Boston  and  Providence  (Mass.)  has  at  no  time  maintained 
accounts  showing  separately  the  improvements  made  on 
this  property.  It  is  known  that  various  sums  have  been 
expended  in  extensions  and  improvements  to  the  property 
of  the  Boston  and  Providence  (R.  I.),  which  sums  have 
been  charged  by  the  Boston  and  Providence  (Mass.)  to  its 
own  road  and  equipment  account.  None  of  the  other  agree¬ 
ments  wherein  the  Boston  and  Providence  (Mass.)  was 
lessee  provided  for  improvements  to  be  made  by  it  on  the 
leased  property,  and  no  record  has  been  found  showing 
that  anv  were  made. 

Miscellaneous  Physical  Property. 

Since  1858,  the  Boston  and  Providence  (Mass.)  has  main¬ 
tained  an  account  styled  “Property  Account — Houses, 
Land,  Etc.,”  which  it  included  as  a  part  of  its  road  and 
equipment  account  until  September  30,  1888,  after  which 
date  no  entries  have  been  posted  thereto,  and  the  Boston 
and  Providence  (Mass.)  has  classified  the  account  in  its 
reports  and  balance  sheet  statements  as  representing  mis¬ 
cellaneous  physical  property.  The  balance  in  the  account 
at  September  30,  1888,  and  on  date  of  valuation,  was  $77,- 
573.98,  which,  with  $4,609.96  carried  in  an  account  styled 
“Land  in  Canton,”  aggregates  -the  balance  sheet  figure 
for  miscellaneous  physical  property,  $82,183.94.  This  ac¬ 
count  should  be  increased  by  the  amount  which  represents 
the  cost  of  the  land  held  wholly  for  noncarrier  purposes 
and  by  an  unknown  part  of  the  cost  of  lands  classified  partly 
as  carrier  and  partly  as  noncarrier. 

165  The  lands  represented  by  the  amount  transferred 
from  the  account  for  investment  in  road  and  equip- 
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ment,  $77,573.98,  have  not  been  identified  in  the  company’s 
return  on  the  cost  of  its  lands.  However,  ceirtain  lands, 
with  costs  of  $57,508.06,  owned  by  the  Boston!  and  Provi¬ 
dence  (Mass.)  have  been  classified  herein  as!  noncarrier 
lands.  This  amount,  with  $1,805.85  representing  lands 
classified  herein  as  noncarrier  lands,  owned  by  the  Boston 


be  included, 
transferred 


and  Providence  (R.  I.),  $59,313.91  in  all,  may 
in  part  or  in  whole  in  the  amount  $77,573.98 
from  the  account  for  investment  in  road  and  equipment. 
Other  lands,  with  costs  of  $89,730.08  owned  bv  the  Boston 
and  Providence  (Mass.)  have  been  classified  herein  as 
partly  carrier  and  partly  noncarrier  lands,  of  which  $79,- 
953.53  is  supported  by  the  accounting  records  and  $9,776.55 
is  not  so  supported. 

The  amount  that  would  be  includible  in  the’  miscellaneous 
physical  property  account  to  represent  the  investment  in 
noncarrier  lands  was  not  fully  determined. 


Investments  in  Other  Companiesi 


The  Boston  and  Providence  (Mass.)  had,  on: date  of  valu¬ 
ation,  investments  in  other  companies  of  an  aggregate  par 
value  of  $579,800,  which  is  carried  at  a  book  value  of  $337,- 
519.42,  as  follows: 


Common  stock  of  The  Boston  Terminal  Com¬ 
pany  . 

Common  stock  of  the  Union  Freight  Railroad 

(Boston,  Mass.) . . . 

Common  stock  of  the  Providence,  Warren  and 

Bristol . . 

Preferred  stock  of  the  Providence,  Warren  and 
Bristol . 


Par  value,  j  Book  value. 


§100,000.00 

143,500.00 

187,200.00 

149,100.00 


3100,000.00 

79,014.42 

9,405.00 

149,100.00 


Total .  579,800.00  337,519.42 

I 

In  addition,  the  Boston  and  Providence  (Mass.)  owns 
$150,000  par  value,  all  of  the  outstanding  caipital  stock  of 
the  Boston  and  Providence  (R.  I.),  which  it  j  carried  in  its 
investment  in  road  and  equipment  account.  ! 

The  returns  from  these  stocks  accrue  to  the  credit  of  the 
lessee  under  the  terms  of  the  lease.  The  stock  of  The  Bos¬ 
ton  Terminal  Company  paid  nothing,  the  Union  Freight 
Railroad  (Boston,  Mass.)  7  per  cent,  and  the  Providence, 
Warren  and  Bristol  6  per  cent  in  the  year  ended  on  date 
of  valuation.  i 


j 


j 
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The  result  of  acquiring,  holding,  and  disposing  of  securi¬ 
ties  of  other  companies  was  a  net  loss  of  $82,236.73,  as 
follows : 


Premiums  paid  at  purchase .  SI ,  5CS .  75 

Losses  on  sales: 

Charged  to  profit  and  loss .  100 , 590 . 06 

Charged  to  operating  expenses .  1 , 350 . 00 


.  103, 448. SI 

$13,235.29 
4,539.29 
3,437.50 

-  21,212.08 

Net  losses .  82,236.73 

The  Boston  and  Providence  (Mass.)  has  reduced  the 

value  first  ascribed  to  the  securities  held  of  the  Provi- 
166  dence,  Warren  and  Bristol  by  the  sum  of  $146,539.27, 
of  which  $126,634.27  was  charged  to  profit  and  loss, 
$2,745  to  operating  expenses,  and  $17,160  to  income  by 
crediting  the  investment  in  road  and  equipment  account  with 
dividends  received. 

By  agreement  of  June  3,  1835,  a  part  of  the  property  of 
the  Boston  and  Providence  (R.  I.)  and,  by  supplemental 
agreement,  the  remainder  of  it,  was  turned  over  to  the 
Boston  and  Providence  (Mass.)  for  sole  operation,  the 
rent  therefor  to  be  “the  same  return  upon  its  agreed  value 
that  the  Boston  and  Providence  (Mass.)  might  from  time 
to  time  pay  to  its  stockholders  upon  their  investment.’ ’  In 
1846  the  Boston  and  Providence  (Mass.)  acquired  all  of  the 
capital  stock  of  the  Boston  and  Providence  (R.  I.),  so  that 
the  process  of  paying  rent  became  one  of  payment  by  the 
Boston  and  Providence  (Mass.)  as  lessee,  to  itself,  as  sole 
shareholder  of  the  capital  stock  of  the  lessor.  Since  1863 
no  entries  of  this  rent  have  been  made  in  the  accounting 
records  of  either  company.  The  Boston  and  Providence 
(Mass.)  maintained  the  property  but  made  no  separation  in 
its  accounting  records  of  the  investment  in  or  the  opera¬ 
tion  of  the  Boston  and  Providence  (R.  I.)  property,  prior 
to  the  lease  to  the  Old  Colony  Railroad. 

The  Boston  and  Providence  (Mass.)  leased  its  railroad 
and  equipment  to  the  Old  Colony  Railroad  for  sole  opera¬ 
tion  for  a  period  of  99  years  from  April  11,  1888.  The 
property  leased  includes  the  interest  of  the  Boston  and 
Providence  (Mass.)  and  ownership  of  stock  of  other  cor¬ 
porations  and  all  dividends  therefrom,  and  the  Boston  and 


Total . . . 

Less  profits  on  sales: 

Credited  to  operating  expenses 
Credited  to  profit  and  loss 
Credited  to  operating  expenses 
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Providence  (Mass.)  turned  over  to  the  Old  Colony  Railroad 
its  material  and  supplies,  bills  and  accounts  receivable, 
money  and  cash  on  hand  to  be  by  the  lessee  applied,  at  the 
value  thereof  to  be  fixed  by  appraisal,  to  the  payment  of  a 
dividend  of  5  per  cent  on  the  capital  stock  of  the  lessor  and 
the  payment  of  its  outstanding  liabilities.  !  The  lessor 
agreed  to  issue  bonds  for  such  sums  as  might  be  necessary 
to  fund  all  its  outstanding  liabilities  not  thus  paid.  The 
lessee  agreed  to  establish  a  sinking  fund  in  the  hands  of 
trustees  and  to  make  such  annual,  or  more  frequent,  pay¬ 
ments  thereto  as  may  be  necessary,  with  the  accretions,  to 
meet,  during  the  term  of  the  lease,  all  of  the  lessor’s  indebt¬ 
edness.  The  lease  provides  that  the  securities:  assigned  to 
the  lessee  may  at  any  time  be  sold  and  transferred  by  the 
lessee,  except  the  stock  of  the  Boston  and!  Providence 
(R.  I.).  That  shall  not  be  disposed  of,  and  the  stocks  of 
the  Union  Freight  Railroad  and  of  the  Providence,  Warren 
and  Bristol,  if  not  sold,  shall  be  returned  to  the  lessor  in 
such  manner  as  to  give  it  the  same  proportionate  interest 
in  and  control  over  the  present  road  and  property  of  such 
corporations  as  the  lessor  then  had. 

According  to  the  lease,  the  lessee  was  to  pay  each  year,  in 
quarterly  payments,  as  follows:  $400,000,  equal  to  10  per 
cent  on  $4,000,000  (the  amount  of  the  outstanding  capital 
stock  of  the  lessor),  and  during  the  first  three ; years  of  the 
lease  $10,000  per  annum,  and  each  year  thereafter  $3,000, 
for  organization  expenses  (which  latter  sum  vfas  increased 
in  1898  to  “not  to  exceed  $5,000”),  the  lessee  to  furnish  the 
officers  of  the  lessor  proper  accommodations  at  the  station 
of  the  lessor  in  Boston,  pay  the  reasonable  expenses  of  an 
annual  inspection  of  the  lessor’s  property,  pay  the  lessor  on 
May  1,  1888  a  $1,300,000  cash  bonus,  and  pay,j  as  the  same 
became  due,  the  interest  on  the  indebtedness  of  the  lessor 
and  upon  any  future  indebtedness  created  for  the  purpose 
of  paying  such  indebtedness,  pay  all  taxes  and  assessments 
of  every  description,  maintain  the  property,  furnish  neces¬ 
sary  equipment  additional  to  that  owned  by  the  lessor  and 
make  “all  permanent  improvements  at  its  own  Expense,  such 
improvements  to  become  and  remain  the  property  of  the 
lessor.” 

i 

167  These  obligations  for  the  year  ended  on  date  of 
valuation,  exclusive  of  taxes,  maintenance,  inspec¬ 
tion,  and  improvements  amounted  to  $400, 0t)0  as  rental, 


i 
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$3,000  as  organization  expenses,  and  $86,800,  as  interest  on 
$2,170,000  funded  debt  at  4  per  cent,  making  a  total  of 
$489,800. 


Boston  and  Providence  (R.  I.). 

Introductory. 

By  Rhode  Island  act  of  June  16,  1853,  the  Boston  and 
Providence  (R.  I.)  and  the  Boston  and  Providence  (Mass.) 
were  authorized  to  unite  and  form  one  corporation.  To  all 
intents  and  purposes,  this  was  done,  but  the  union  had  not 
been  formally  made,  nor  has  the  Commonwealth  of  Massa¬ 
chusetts  authorized  it.  The  Boston  and  Providence  (R.  I.) 
makes  no  report  to  us  nor  to  the  State  of  Rhode  Island. 
The  Boston  and  Providence  (Mass.)  includes  the  property 
of  the  Boston  and  Providence  (R.  I.)  in  its  road  and  equip¬ 
ment  account  and  makes  no  separation  of  the  property, 
nor  of  the  income  therefrom,  in  its  accounting  records,  and 
reports  to  us  or  to  the  Commonwealth  of  Massachusetts. 
The  status  of  the  Boston  and  Providence  (R.  I.)  is  that  of 
a  lessor  company  which  has  leased  its  whole  property  to 
the  Boston  and  Providence  (Mass.),  which  company,  in 
turn,  has  assigned  the  lease  to  the  Old  Colony  Railroad, 
which  has  assigned  it  to  the  carrier. 

Corporate  History. 

The  Boston  and  Providence  (R.  I.)  is  the  successor  to  a 
single  predecessor,  named  Boston  and  Providence  Railroad 
and  Transportation  Company,  which  was  incorporated  by 
a  special  act  of  Rhode  Island  May  10,  1834.  The  Boston 
and  Providence  (R.  I.)  was  incorporated  by  special  act  of 
Rhode  Island  June  15,  1853,  under  which  the  act  of  1834 
was  amended  to  change  the  corporate  name  and  to  author¬ 
ize  a  union  with  a  Massachusetts  corporation  of  the  same 
name.  , 

The  Boston  and  Providence  (Mass.)  had  been  incorpo¬ 
rated  1831,  and  authorized  to  construct  a  railroad  from 
Boston,  Mass.,  to  the  Rhode  Island  State  line,  and  in  May, 
1834,  appointed  a  committee  to  make  application  to  the 
Legislature  of  Rhode  Island  to  build  into  that  State.  The 
committee  obtained  a  charter  for  that  purpose,  in  the  name 
of  the  Boston  and  Providence  (R.  I.).  The  two  companies 
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were  a  part  of  one  plan  to  establish  railroad  communica¬ 
tion  between  Boston,  Mass.,  and  Providence,  R^  I. 

! 

Development  of  Fixed  Physical  Property. 

The  East  Providence  property  of  the  Boston  and  Provi¬ 
dence  (R.  I.),  including  the  bridge  over  the  Seekonk  River, 
was  bnilt  by  the  company’s  own  forces  and,  opened  for 
operation  about  August,  1835.  The  property  from  the 
State  line  to  Providence,  via  Boston  Switch,  was  con¬ 
structed  by  the  Providence  and  Worcester  in  1847.  The 
Boston  and  Providence  (Mass.)  reimbursed  the  Providence 
and  Worcester  for  what  it  had  expended  in  constructing 
the  property  from  Massachusetts  State  line  to  Boston 
Switch,  R.  I.,  and  for  one-half  the  amount  expended  in  con¬ 
structing  the  remainder  from  Boston  Switch  tb  Providence, 
R.  I.  In  1853,  at  the  request  of  the  Boston  and  Providence 
(Mass.),  the  Providence  and  Worcester  conveyed  to  the 
Boston  and  Providence  (R.  I.)  all  of  the  property  from  the 
State  line  to  Boston  Switch,  and  an  undivided  one- 
168  half  interest  in  the  remainder.  The  Boston  and 
Providence  (R.  I.)  wholly  owns  recorded  road  mile¬ 
age  as  follows:  j 

i 

Acquired  by  construction:  Mileage. 

East  Providence,  R.  I.,  to  property  line  of  Boston  and  Providence 

(Mass.) . i. .  2.00 

Acquired  by  purchase  from  the  Providence  and  Worcester,  constructed  by 

that  company,  Massachusetts  State  line  to  Boston  Switch,  R.  1 . 70 

- 

Total  recorded  mileage . j .  2.70 

Reduced  by  survey  and  remeasurement  by . ! .  1 . 230 

Total  owned  on  date  of  valuation . i .  1 . 470 

In  addition,  the  Boston  and  Providence  (R.  I.)  owns  an 
undivided  half  interest  jointly  with  the  Providence  and 
Worcester  in  the  following: 

|  Mileage. 

Boston  Switch  to  Providence,  R.  I . j . 4.75 

Increased  by  survey  and  remeasurement . j . 220 

. ! .  4.970 


Total  jointly  owned  on  the  date  of  valuation . | . 

i 

i 

History  of  Corporate  Financing! 

Syndicating ,  banking  and  other  financial  arrange¬ 
ments. — Funds  for  capital  requirements  were  obtained 
from  the  sale  of  capital  stock  and  short-term  notes  and  from 
advances  by  the  Boston  and  Providence  (Mass.).  The 
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notes  and  the  advances  were  retired  by  appropriations 
from  income. 

Capitalization . — The  Boston  and  Providence  (R.  I.)  is¬ 
sued  and  retired  securities,  leaving  outstanding  on  date  of 
valuation  as  follows  : 

Outstand- 

Issued  Retired.  ing. 

$150,000  .  $150,000 

18,000  $18,000  . 

Total .  168,000  18,000  150,000 

The  considerations  received  for  the  stock  issued  were 
cash,  $146,650;  carrier  property,  $1,425;  other  property, 
$1,425;  and  notes  receivable,  $500.  All  of  the  stock  was 
sold  at  par.  By  1845  the  Boston  and  Providence  (R.  I.) 
had  reacquired  $33,400  par  of  its  own  capital  stock  for 
which  it  gave  $24,155  in  cash  and  credited  as  part  payment 
for  hotel  property  sold  $4,500.  In  1846  it  sold  these  shares 
to  the  Boston  and  Providence  (Mass.)  at  par,  and  credited 
the  difference,  $4,745,  to  profit  and  loss.  The  Boston  and 
Providence  (R.  I.)  issued  five-year  bonds,  dated  September 
1, 1837,  to  the  amount  of  $18,000,  all  of  which  were  sold  for 
cash  at  par  and  retired  at  maturity  by  cash  at  par. 

Short-term  notes. — The  Boston  and  Providence  (R.  I.) 
issued  and  retired  short-term  notes  for  considerations  as 
follows: 

Issued.  Consideration.  Retired. 

$25,183  Cash . 

17,000  Open  account 

85,000  Renewals.... 

127,183  127,183 

169  By  agreement  dated  June  3,  1835,  between  the 
Boston  and  Providence  (Mass.)  and  the  Boston  and 
Providence  (R.  I.),  a  part  of  the  property  of  the  Boston 
and  Providence  (R.  I.)  and,  by  supplemental  agreements, 
the  remainder  of  it,  was  turned  over  to  the  Boston  and 
Providence  (Mass.)  for  sole  operation.  In  1846  the  Boston 
and  Providence  (Mass.)  acquired  all  of  the  capital  stock 
of  the  Boston  and  Providence  (R.  I.).  Thereafter  the 
Boston  and  Providence  (R.  I.)  ceased  to  receive  any  in¬ 
come  other  than  the  rent  paid  by  the  Boston  and  Provi¬ 
dence  (Mass.)  and,  as  the  Boston  and  Providence  (Mass.) 
owned  all  of  the  capital  stock  of  the  Boston  and  Providence 


)  $42,183 
85,000 


Capital  stock 
Funded  debt . 
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(R.  I.),  the  process  of  paying  became  one  of  the  lessee 
paying  to  itself,  as  sole  stockholder  of  the  lessor.  Entries 
covering  the  rent  received  and  the  dividends  j  paid  were 
continued  until  August,  1863 ;  after  that  time  no  entries  of 
any  sort  were  made  in  the  accounting  records  of  the  Bos¬ 
ton  and  Providence  (R.  I.). 

Income  account. — The  income  account  of  the  Boston  and 
Providence  (R.  I.)  for  the  period  from  beginning  of  opera¬ 
tions  to  August  31,  1863,  follows : 


Operating  income: 

Railway  operating  expenses . 

Railway  tax  accruals . 

Railway  operating  revenue — deficit . 

Nonoperating  income: 

Income  from  lease  of  road . 

Miscellaneous  rent  income . 

Dividend  income . . . . 

Income  from  unfunded  securities  and  ac¬ 
counts  . . . 

Miscellaneous  income . 


8203, 174.22 i 
55,296.01 i 
6, 628.00| 

6,501.90! 
3 , 779 . 00 1 


819,671.34 

1,710.5$ 


21,381.92 


275,379.13 


Gross  income . . . . j  253 , 997 . 21 

Deductions  from  gross  income: 

Interest  on  funded  debt .  5,751.63! 

Interest  on  unfunded  debt .  2 , 724 . 64  j 

- !  8,476.27 

Net  income . . !  245 , 520 . 94 

Disposition  of  net  income: 

Dividend  appropriations  of  income . \  195 , 279 . 50 


Balance  transferred  to  credit  of  profit  and  loss . '  50,241.44 


The  item  of  “ railway  operating  expenses”  consisted  of 
maintenance  and  repairs  of  buildings,  docks,  and  wharves 
to  1838,  inclusive,  the  income  from  which  property  is  shown 
under  the  heading  of  miscellaneous  rent. 

Profit  and  loss. — It  was  agreed  between  the  Boston  and 
Providence  (Mass.)  and  the  stockholders  of 'the  Boston 
and  Providence  (R.  I.),  whose  shares  it  purchased  in  1846, 
that  all  of  the  capital  stock  of  the  Boston  andj  Providence 
(R.  I.)  should  thereafter  represent  the  ownership  and  con¬ 
trol  of  only  that  part  of  the  property  of  the  Boston  and 
Providence  (R.  I.)  then  leased  to  the  Boston!  and  Provi¬ 
dence  (Mass.),  the  remainder  of  the  property,;  or  the  pro¬ 
ceeds  from  its  sale,  to  be  distributed  among  the  retiring 
stockholders. 

The  accounting  records  of  the  Boston  and|  Providence 
(R.  I.)  do  not  disclose  exactly  what  the  miscellaneous  prop- 
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erty  was,  nor  what  was  done  with  it,  but  it  seems  certain 
that  it  is  not  now  owned  or  used  by  the  Boston  and  Provi¬ 
dence  (R.  I.)  or  the  Boston  and  Providence  (Mass.).  In 
1846  the  Boston  and  Providence  (R.  I.)  reduced  the  bal¬ 
ance  in  its  property  investment  account  by  the  sum 
170  of  $27,379.61,  which  sum  was  charged  to  profit  and 
loss,  and  in  the  same  year  it  also  charged  profit  and 
loss  with  a  “special  dividend  of  all  personal  effects  of  this 
company,  ’  ’  $37,203.37.  When  these  entries  had  been  made 
the  profit  and  loss  account  stood  balanced  and  closed,  in¬ 
dicating  that  the  amount  entered  as  a  dividend  of  ‘ 4  all  per¬ 
sonal  effects  of  the  company”  was  not  the  actual  amount 
of  property  distributed,  but  that  the  amount  of  the  entry 
was  fixed  at  a  sum  equal  to  the  credit  balance  in  the  profit 
and  loss  account.  The  considerations  received  by  the  stock¬ 
holders  of  the  Boston  and  Providence  (R.  I.)  for  their 
shares  was  at  the  rate  of  par,  payable  $100,000  in  the 
capital  stock  of  the  Boston  and  Providence  (Mass.),  at 
par,  and  $50,000  in  cash.  At  that  time  the  Boston  and 
Providence  (R.  I.)  held  334  shares  of  its  own  capital  stock, 
and  the  stockholders  held  1,166  shares.  From  the  funds 
received  from  the  sale  of  its  treasury  stock,  the  Boston 
and  Providence  (R.  I.)  purchased  and  gave  to  its  stock¬ 
holders  166  shares  of  the  capital  stock  of  the  Boston  and 
Providence  (Mass.)  which,  with  the  1,000  shares  received 
by  exchange,  enabled  these  stockholders  severally  to  own 
the  same  number  of  shares  in  the  Boston  and  Providence 
(Mass.)  that  they  had  formerly  held  in  the  Boston  and 
Providence  (R.  I.).  The  Boston  and  Providence  (R.  I.) 
paid  a  premium  of  $1,577  for  the  Boston  and  Providence 
(Mass.)  shares  purchased,  which  sum  was  charged  to  profit 
and  loss. 

The  profit  and  loss  account  for  the  period  from  beginning 
of  operation  to  August  31,  1863,  as  shown  by  records  of 
the  Boston  and  Providence  (R.  I.)  is  as  follows: 


Credits: 

Credit  balances  transferred  from  income .  S50,241 .44 

Delayed  income  credits .  14 , 524 . 74 

Miscellaneous  credits — 

Profit  on  sale  of  334  shares  of  treasury  stock . . .  4 , 745 . 00 

Charged  to  investment  in  road  and  equipment  without 
explanation .  1 , 64S .  29 


Total .  71,159.47 
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Debits: 

Dividend  appropriation  of  surplus . 

Miscellaneous  debits — 

Loss  on  sale  of  investment  securities . . . 
Loss  on  road  and  equipment  retired . . . 
Premium  over  par  paid  for  166  shares  of 
capital  stock  of  Boston  and  Provi¬ 
dence  (Mass.) . 

Uncollectible  accounts  charged  off . 

Reduction  in  book  value  of  real  estate 
without  explanation . 


37,203.37 


$654.17 

2,252.80 


1,577.00 

2,092.52: 

i 

27, 379. 61  i 


Total . 


33,956.10 

71,159.47 


Investment  in  Road  and  Equipment; 

Tlie  investment  in  road  and  equipment,  including  land, 
on  date  of  valuation  is  stated  in  the  books  of!  the  Boston 
and  Providence  (R.  I.)  to  be  $150,000,  made  up  as  follows: 


Road:' 

Book  cost  of  real  estate . 

Book  cost  of  road  and  appurtenances . 


$53,577.38 

79,481.08 


$133,058.46 


Other  items: 

Debits — 

Amount  charged  to  road  and  credited  to 
profit  and  loss  without  explanation. . 
Amount  charged  to  road  for  purchase, 
maintenance,  and  operation  of  hotel  . 

Total . 


Credits — 

Amount  received  from 
the  Boston  and  Provi¬ 
dence  (Mass.)  for 
cancellation  of  con¬ 
tract  relative  to  op¬ 
eration  of  hotel .... 

Less  amount  credited  to 
other  accounts . 


$20,000.00 

2,327.97 


Amount  credited  to  road  for  capital 
stock  received  in  sale  of  hotel  prop¬ 
erty . 

Amount  credited  to  road  and  charged 
to  profit  and  loss  without  explanation 

Total . 


$1,648.29 

67,511.5(j> 

69,159.85 


17,672.03 


7,166.67 
27,379. 6jl 
52,218.3|l 


Balance  in  account  on  date  of  valuation . i.  150,000  00 

i  ’ 

If  the  items  called  “ other  items,’ ’  a  net  debit  of  $16,- 
941.54,  be  omitted  as  not  being  properly  included  in  the  ac¬ 
count  of  investment  in  road  and  equipment,  the  amended 


$16,941.54 
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balance  will  be  $133,058.46.  As  nearly  as  it  may  be  stated 
from  the  records,  this  balance  represents : 


Recorded  money  outlay .  S 1 1 0 , 888 . 77 

Capital  stock  issued,  par  value .  1 , 425 . 00 

Credits  in  open  accounts .  29 , 193 . 94 


tainable,  that  may  be  represented  by — 

Property  sold  for  cash .  6 , 108 . 25 

Property  sold  for  considerations . . .  2,341.00 


The  carrier  has  stated  that  the  outlays  of  the  Boston  and 
Providence  (R.  I.)  and  Boston  and  Providence  (Mass.)  are 
$59,313.91  for  lands  classified  as  noncarrier  and  $104,- 
927.38  for  lands  classified  as  partly  carrier  and  partly  non¬ 
carrier.  These  amounts  include  $57,508.06  and  $89,730.08, 
respectively,  applicable  to  lands  owned  by  the  Boston  and 
Providence  (Mass.).  Of  the  remainder,  $1,805.85  and  $15,- 
197.30,  respectively,  the  chapter  on  original  cost  to  date 
shows  $1,471.26  and  $15,147.30  (comprising  $13,916.20  and 
$1,231.10)  as  supported  by  the  accounting  records,  and 
$334.59  and  $50  as  not  so  supported.  The  portion  of  the 
cost  of  partly  carrier  and  partly  noncarrier  lands  equitably 
assignable  to  the  noncarrier  uses  of  those  lands  has  not 
been  determined. 

When  that  amount  is  determined  in  respect  to  the  lands 
owned  by  the  Boston  and  Providence  (R.  I.),  the  difference 
should  be  adjusted  in  the  accounts  for  investment  in  road 
and  equipment  and  miscellaneous  physical  property. 

The  amount  $77,573.98,  transferred  from  the  account  for 
investment  in  road  and  equipment  to  the  account  for  invest¬ 
ment  in  miscellaneous  physical  property  by  the  Boston  and 
Providence  (Mass.)  may  include  some  part  or  all  of 
172  the  amount  $59,313.91  stated  by  the  carried  to  repre¬ 
sent  lands  classified  as  noncarrier  lands,  but  the  rec¬ 
ord  is  not  sufficient  to  show  the  identity  of  the  lands  in¬ 
cluded  in  the  first-named  amount,  $77,573.98. 

The  original  cost  to  date  of  all  the  property  owned  by  the 
Boston  and  Providence  (R.  I.)  and  used  on  date  of  valua¬ 
tion  for  the  purposes  of  a  common  carrier  can  not  be  stated 
from  the  records.  The  accounts  provided  in  its  books  to 
show  the  expenditures  for  such  property  have  received  no 
entries  since  1846.  The  property  has  been  in  the  control  of 
the  Boston  and  Providence  (Mass.)  and  succeeding  lessees 
since  it  was  opened  for  operation,  and  since  1846  the  Boston 
and  Providence  (Mass.)  has  been  the  sole  stockholder  and 
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sole  creditor.  The  road  built  by  the  Providence  and  W orces- 
ter  for  the  Boston  and  Providence  (R.  I.)  and  that  built 
for  the  joint  account  of  those  two,  were  paid  for  by  the  Bos¬ 
ton  and  Providence  (Mass.),  and  although  the  title  to  the 
new  road  was  conveyed  to  the  Boston  and  Providence  (R. 
I.),  no  entries  were  made  in  its  accounts  to  show  the  cost. 
The  records  of  the  Boston  and  Providence  (Mass.)  show 
that  it  paid  to  the  Providence  and  Worcester  $389,881.67 
for  about  0.7  mile  and  for  an  undivided  half!  interest  in 
about  4.75  miles,  which  were  conveyed  to  the  Boston  and 
Providence  (R.  I.).  In  the  records  of  the  Providence  and 
Worcester  this  appears  as  $370,403.47,  but  no  explanation  of 
the  difference  can  be  given.  Whatever  the  Boston  and 
Providence  (Mass.)  has  expended  for  additions;  and  better¬ 
ments  to  the  property  of  the  Boston  and  Providence  (R.  I.) 
has  been  charged  by  the  former  to  its  own  account  for  in¬ 
vestment  in  road  and  equipment  and  can  not  now  be  identi¬ 
fied.  Whatever  may  have  been  spent  upon  the  property  by 
the  succeeding  lessee,  the  Old  Colony  Railroad,  and  the  car¬ 
rier,  has  been  recorded  as  spent  upon  the  Boston  and  Provi¬ 
dence  without  distinction  between  the  two  corporations.  In 
that  part  of  this  report  relating  to  the  Boston;  and  Provi¬ 
dence  (Mass.)  a  statement  of  the  cost  of  the  combined  prop¬ 
erty  is  made,  but  here  it  is  possible  to  show  only  the  outlay 
of  the  Boston  and  Providence  (R.  I.)  for  carrier  property 
recorded  in  its  books  to  and  including  1846,  which  is  sum¬ 
marized  as  follows: 


Recorded  money  outlay . ,j . . .  $110,S8S.77 

Capital  stock  issued,  par  value . J...  1,425.00 

Credits  in  open  accounts . . . . .  29,193.94 


From  which  should  be  deducted  the  portions,  not  definitely 
ascertainable,  that  may  be  representd  by — 

Property  sold  for  cash . j . . .  6,10S.25 

Property  sold  for  considerations . .  2,341.00 


The  outlays  by  the  Boston  and  Providence  ;(R.  I.)  may 
include  some  of  the  costs  of  noncarrier  lands  and  some  of 
the  cost  of  partly  carrier  and  partly  noncarrier  lands,  which 
are  detailed  hereinafter. 

The  carrier  has  stated  that  the  outlays  of  the  Boston  and 
Providence  (R.  I.)  and  the  Boston  and  Providence  (Mass.) 
are  $59,313.91  for  lands  classified  as  noncarrier  lands  and 
$104,927.38  for  lands  classified  as  partly  carrier  and  partly 
noncarrier.  These  amounts  include  $57,508.06  and  $89,- 


j 

i 


i 

i 
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730.08,  respectively,  applicable  to  lands  owned  by  the  Bos¬ 
ton  and  Providence  (Mass.).  Of  the  remainders,  $1,805.85 
and  $15,197.30,  respectively,  the  section  of  this  chapter  de¬ 
voted  to  cost  of  lands,  shows  $1,471.26  and  $15,147.30  (com¬ 
prising  $13,916.20  and  $1,231.10)  as  supported  by  the  ac¬ 
counting  records,  and  $334.59  and  $50  as  not  so  supported. 

The  portion  of  the  cost  of  partly  carrier  and  partly 
173  noncarrier  lands  equitably  assignable  to  the  non¬ 
carrier  uses  of  those  lands  has  not  been  determined. 

The  amount  $77,573.98,  transferred  from  the  account  for 
investment  in  road  and  equipment  to  the  account  for  in¬ 
vestment  ill  miscellaneous  physical  property  by  the  Boston 
and  Providence  (Mass.)  may  include  some  or  all  of  the 
amount,  $59,313.91,  stated  by  the  carrier,  in  its  protest,  to 
represent  lands  classified  as  noncarrier  lands,  but  the  rec¬ 
ord  is  not  sufficient  to  show  the  identity  of  the  lands  in¬ 
cluded  in  the  first-named  amount,  $77,573.98. 

Cost  of  lands. — The  Boston  and  Providence  (R.  I.)  re¬ 
ports  the  original  cost  of  all  lands  owned,  on  date  of  valua¬ 
tion,  including  both  carrier  and  noncarrier  lands,  as  $429,- 
516.94.  In  verification  a  net  deduction  of  $17,395.38  was 
made,  consisting  of  addition  of  $203.75,  representing 
amount  received  from  sales  which  can  not  be  allocated  to 
particular  lands,  and  the  deduction  of  $17,599.13,  repre¬ 
senting  payments  not  assignable  to  particular  lands.  After 
making  the  changes  noted,  the  resulting  balance  of  $412,- 
121.56,  made  up  in  part  of  costs  supported  by  accounting 
records  and  in  part  of  substantial  deed  considerations 
which  the  company  claims  to  represent  costs  but  which  are 
not  supported  by  accounting  records,  may  be  summarized 
as  follows : 


i 


Classification. 


Costs  Amounts  not 
supported  by  supported  by 
accounting  accounting 

records.  records. 


Carrier  lands  wholly  owned  and  leased  to  the 

carrier . . .  $322 , 625 . 39 

Carrier  lands  jointly  owned  and  leased  to  the 
carrier,  portion  of  the  Boston  and  Providence 

(R.  I.) .  70  939.21 

Noncarrier  lands;  jointly  owned,  portion  of  the 

Boston  and  Providence  (R.  I.) .  1 , 471 . 26 

Lands  classified  partly  as  carrier  and  partly  as 

noncarrier,  wholly  owned .  13 , 916 . 20 

Lands  classified  partly  as  carrier  and  partly  as 
noncarrier,  jointly  owned;  portion  of  the  Boston 
and  Providence  (R.  I.) .  1 , 231 . 10 


$1,381.45 

172.36 

334.59 


50.00 
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It  will  be  noted  that  the  land  costs  supported  by  account¬ 
ing  records  exceed  the  total  investment  in  road  and  equip¬ 
ment  as  shown  by  the  balance  sheet,  and  likewise  exceed 
the  total  outlays  for  property  hereinbefore  stated.  The 
above  statement  of  land  costs  is  a  combination  of  the  costs 
of  the  land  acquired  by  the  Boston  and  Providence  (P.  I.) 
as  shown  by  its  books  and  of  that  acquired  in  the  name  of 
the  Boston  and  Providence  (B.  I.)  by  the  Boston;  and  Prov¬ 
idence  (Mass.)  and  charged  in  the  books  of  the  lhtter. 

i 

Miscellaneous  Physical  Property. 

i 

The  accounts  of  the  Boston  and  Providence  (P.  I.)  do 
not  record,  as  such,  any  investment  in  miscellaneous  phys¬ 
ical  property  on  date  of  valuation.  | 

The  lands,  represented  by  the  amount  $77,573.98,  trans¬ 
ferred  from  the  account  for  investment  in  road  land  equip¬ 
ment  by  the  Boston  and  Providence  (Mass.)  have  not  been 
identified  in  the  company’s  returns  on  the  cost  of  its  lands. 

However,  certain  lands,  with  costs  of  $1,805.85,  owned 
by  the  Boston  and  Providence  (P.  I.)  and  charged  to  its 
account  for  investment  in  road  and  equipment  I  have  been 
classified  herein  as  noncarrier  lands.  This  amount,  with 
$57,508.06  representing  lands  classified  herein  las  noncar¬ 
rier  lands,  owned  by  the  Boston  and  Providence  (Mass.) 
$59,313.91  in  all,  may  be  included  in  part  or  in  whole  in  the 
amount  $77,573.98  transferred  from  the  account' for  invest¬ 
ment  in  road  and  equipment  by  the  Boston  and  Providence 
(Mass.).  | 

Other  lands,  with  costs  of  $15,197.30  owned  by  the  Boston 
and  Providence  (P.  I.)  and  charged  to  its  account  for  in¬ 
vestment  in  road  and  equipment,  have  been  classified  herein 
as  partly  carrier  and  partly  noncarrier  lands. 

174  A  statement  in  detail  follows : 

Costs  |  Costs 
supported  by  not  supported 
accounting  by  accounting 
records.  records. 


Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  owned,  leased  to  the  carrier .  $13,916.20 

Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier;  jointly  owned,  portion  of  the  Boston 
and  Providence  (R.  I.)  leased  to  carrier .  1,231 . 10 


i 

i 


$50.00 
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The  amount  that  would  be  includible  in  the  miscellaneous 
physical  property  account  to  represent  the  investment  in 
noncarrier  lands  was  not  indicated  by  the  records  reviewed. 

Leased  Railway  Property. 

On  June  3,  1835,  the  Boston  and  Providence  (R.  I.) 
leased  to  the  Boston  and  Providence  (Mass.)  in  perpetuity 
its  bridges  at  India  Point,  the  road  therefrom  within  the 
city  of  Providence,  depots,  engine  houses,  etc.,  “of  a  value 
to  be  determined  by  the  parties,  said  value  to  become  the 
basis  upon  which  rentals  should  be  paid  equal  to  the  rate 
of  profit  which  may  be  annually  divided  by  the  Boston  and 
Providence  (Mass.)  among  the  holders  of  its  capital  stock, 
payable  at  the  same  period  at  which  such  dividends  are 
paid.”  The  lessee  agreed  to  maintain  the  property  and 
pay  all  expenses  arising  from  its  use  and  occupation.  Sub¬ 
sequently  improvements  and  betterments  were  made  and 
the  cost  thereof  included  in  the  agreed  value,  w’hich  was 
finally  fixed  at  $150,000.  The  Boston  and  Providence 
(Mass.)  acquired  all  of  the  capital  stock  of  the  Boston  and 
Providence  (R.  I.),  and,  therefore,  was  the  beneficiary  of 
any  leased  payments  by  itself  to  the  Boston  and  Provi¬ 
dence  (R.  I.)  under  the  lease.  Later  the  Boston  and  Provi¬ 
dence  (Mass.)  leased  its  whole  property  to  the  Old  Colony 
Railroad,  w’hich,  in  turn,  assigned  the  lease  to  the  carrier. 

Providence,  Warren  and  Bristol. 

All  of  the  records  of  the  predecessors  of  the  Providence, 
Warren  and  Bristol  were  missing  and  no  information  con¬ 
cerning  them  was  obtained.  The  accounting  records  of  the 
Providence,  Warren  and  Bristol  prior  to  November  30, 
1855,  were  not  obtainable. 

Corporate  History. 

The  following  chart  shows  the  names  of  the  corpora¬ 
tions,  the  respective  dates  of  incorporation,  and  for  each 
predecessor  the  date  of  succession,  immediately  succeed¬ 
ing  corporation,  and  the  manner  of  succession.  Reference 
to  each  of  these  corporations  is  made  in  the  last  column  by 
its  respective  number  shown  in  the  first  column. 
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175  The  union  had  been  authorized  in  the  act  of  incor¬ 
poration  of  the  Providence  and  Bristol  Railroad 
Company  (R.  I.)  and  the  Providence  and  Bristol  Railroad 
Company  (Mass.). 


Development  of  Fixed  Physical  Property. 

On  date  of  valuation  the  Providence,  Warren  and  Bristol 
owned  14.419  miles  of  railroad,  extending  from  India 
Street,  in  Providence,  to  Bristol,  R.  I.  The  road,  which 
was  acquired  by  construction  and  opened  for  operation  on 
July  12,  1855,  originally  extended  from  Providence,  R.  I., 
through  the  town  of  Seekonk,  Mass,  (now  East  Providence, 
R.  I.)  to  Bristol,  R.  I.  In  1862  the  State  line  between  Mas¬ 
sachusetts  and  Rhode  Island  was  changed,  and  since  then 
the  property  owned  by  the  Providence,  Warren  and  Bristol 
has  been  located  entirely  in  Rhode  Island. 

History  of  Corporate  Financing. 


The  Providence,  Warren  and  Bristol  has  issued  and  re¬ 
tired  and  had  outstanding  on  date  of  valuation,  securities 
as  shown  in  schedule  following: 


Issued. 

Common  stock .  $724 , 000 . 00 

Preferred  stock .  150 , 000 . 00 

Funded  debt .  . .  250,000.00 

Nonnegotiable  debt .  352 , 397 . 30 


Retired.  Outstanding. 

.  $724,600.00 

.  150,000.00 

$250,000.00  . 

.  352,397.30 


Total 


1,476,997.30 


250,000.00  1,226,997.30 


The  considerations  received  for  the  above  $1,476,997.30 
issued  were  as  follows : 


Par  value  Recorded 

issued.  Consideration.  value. 

$122,800.59  Cash .  $123,393.08 

58 , 000 . 00  N otes  payable  retired .  58 , 000 . 00 

1 ,  3S7 . 59  N otes  receivable . # .  1 , 387 . 59 

437,300.00  Cash  expenditures  by  carrier  for  additions  and 

betterments . .  655 , 950 . 00 

23,758.20  Construction  of  road .  23,758.20 

3,6S9.74  Equipment  purchased .  3,689.74 

37 , 203 . 88  Settlement  of  open  accounts .  37 , 203 . 88 

100 , 000 . 00  Mortgage  bonds  retired .  100, 000 . 00 

38,617.77  Short-term  notes  retired . ; .  38,617.77 

313,779.53  Construction  expenditures  by  carrier .  313,779.53 


Total  recorded  value .  1 , 355 , 779 . 79 


INTERSTATE  COMMERCE  COMMISSION. 


339 


; 

i 


340,460.00  No  considerations  of  record 


340,460.00 


1 , 476 , 997 . 30  Total  par  value  issued. 

218,650.00  Premium  on  capital  stock  credited  to  premium 
on  capital  stock  account. 

617.49  Forfeited  subscriptions  to  capital  stock,  credited 
to  profit  and  loss. 

Discount  on  bonds  charged  to  profit  and  loss. .  25.00 


1,696,264.79  1,696,264.79 

i 

The  $250,000  of  securities  retired  were  reacquired  at  face 
value  for  $145,000  cash,  $5,000  of  notes  payable,  and  $100,- 
000  of  preferred  stock. 

176  Short-term  notes. — From  date  of  incorporation  to 

date  of  valuation  the  Providence,  Warren  and 
Bristol  issued  and  retired  short-term  notes  for  consider¬ 
ations  as  follows:  I 


Issued.  Consideration.  '  Retired. 

$200,702.46  Cash .  $241,875.34 

40,572.77  Construction .  6,712.63 

483 . 46  Equipment . j. . 

438 . 32  Repairs  of  road . j. . 

5,000.00  Mortgage  bonds .  j  37,000.00 

89,775.51  Settlement  of  open  accounts .  38,093.00 

Preferred  stock .  j  21 , 000 . 00 

Nonnegotiable  debt  to  affiliated  company. ...  38,617.77 

N otes  receivable  surrendered .  8 , 538 . 78 

54 , 865 . 00  Considerations  not  of  record . ! . 


391,837.52  j  391,837.52 


Results  of  Corporate  Operations. 


Income  account. — The  income  account  of  the  Providence, 
Warren  and  Bristol  for  the  period  from  July  12,  1855,  to 
date  of  valuation,  is  stated  as  follows : 


Operating  income: 

Railway  operating  revenues .  $3 , 180 , 264 . 89 

Railway  operating  expenses .  i 2 , 594 , 402 . 53 

_ i _ 


N et  revenue  from  railway  operation .  !  585 , 862 . 36 

Railway  tax  accruals  and  insurance .  :  84 , 554 . 08 


Railway  operating  income .  j  501 , 308 . 28 


Nonoperating  income:  ; 

Hire  of  equipment .  i  5,636.93 

Income  from  lease  of  road .  j  767,667.98 

Miscellaneous  rent  income .  !  15 , 645 . 21 

Income  from  unfunded  securities  and  accounts .  19,432.89 

!  7 


Total .  ■  808,383.01 


Gross  income .  1, 309 , 691 . 29 
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Deductions  from  gross  income: 

Hire  of  equipment .  21 , 795 . 38 

Miscellaneous  rents .  12, 229 . 66 

Interest  on  funded  and  unfunded  debt .  162,025.42 

Maintenance  of  investment  organization .  562 . 51 


Total .  196,612.97 


Net  income . . .  1,113, 078 . 32 

Disposition  of  net  income: 

Dividend  appropriations  of  income .  898 , 927 . 76 


Income  balance  transferred  to  credit  of  profit  and  loss. . .  214,150.56 


177  Included  in  the  investment  in  road  and  equipment 
account  are  charges  of  $24,178.58  for  repairs  to 
property  damaged  by  flood,  and  $25,343.16  for  dividends. 
If  these  items,  together  with  delayed  income  charges  of 
$6,762.80  in  the  profit  and  loss  account,  were  transferred  to 
income,  the  credit  balance  in  the  latter  account  would  be 
reduced  to  $157,866.02. 

Profit  and  loss  account. — The  profit  and  loss  account  for 
the  period  from  July  12,  1855,  to  date  of  valuation,  as 
shown  by  records  of  the  Providence,  Warren  and  Bristol, 
is  as  follows: 


Credits: 

Credit  balances  transferred  from  income .  S214 , 150 . 56 

Remuneration  account  hereinafter  explained .  199, 823 . 45 


Total .  413,974.01 


Debits: 

Dividend  appropriations  of  surplus .  68,175.08 

Delayed  income  debits — 

Joint-facility  rents .  6 , 762 . 80 

Miscellaneous  debits — 

Land  damages . . .  750.00 

Uncollected  accounts  written  off . .  7 , 341 . 66 

Reduction  in  investment  in  road  and  equipment  in  1880 
to  make  the  balance  agree  with  the  amount  of  capital 

securities  outstanding  at  that  date .  306 , 987 . 46 

Credit  balance  on  date  of  valuation .  23,957.01 


Total .  413,974.01 


If  the  credit  balance  from  income  should  be  adjusted  to 
$157,S66.02,  as  previously  explained;  if  the  sum  of  $29,- 
919.93,  representing  the  balance  in  the  Neptune  Steamship 
Company’s  account,  which  was  credited  to  investment  in 
road  and  equipment,  and  a  charge  to  that  account  of  $45 
for  equipment  retired,  were  transferred  here;  and  if  the 
charge  of  $306,987.46,  as  stated  above,  were  reversed,  the 
credit  balance  in  the  profit  and  loss  account  would  be  in¬ 
creased  to  $311,297.66. 
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Investment  in  Road  and  Equipment. 

i 

The  investment  in  road  and  equipment,  including  land, 
on  date  of  valuation,  is  stated  in  the  books  of  the  Prov¬ 
idence,  Warren  and  Bristol  to  be  $1,467, 140 .09^  made  up  as 
follows : 


Road 

Balance  at  Nov.  30,  1855  (no  details) . < . j. 

Additions  and  betterments  by  the  Providence,  Warren  and 
Bristol: 

Money  outlay .  $236 , 146 . 5j9 

N otes  payable .  40 , 572 .  7j7 

Capital  stock .  1 , 440 . 00 

Funded  debt .  22,318.20 


Less  cash  proceeds  from  sale  of  land . 


300,477.56 

7,138.17 


178 

Paid  to  reimburse  the  carrier  for  expenditures  for 
additions  and  betterments: 

Capital  stock,  $437,300  par  value,  issued  at 

an  agreed  value  of . 

Demand  note  at  par  value  of . 


Less  nonnegotiable  debt  of  the  carrier  to  the 
Providence,  Warren  and  Bristol,  being  the 
excess  credited  to  the  Providence,  War¬ 
ren  and  Bristol  in  the  accounts  of  the  car¬ 
rier,  of  the  above  considerations  over  the 
amount  with  which  the  carrier  charged  the 
Providence,  Warren  and  Bristol  for  the 
additions  and  betterments  in  question . . . 


$655,950.00 

313.779.53 

969.729.53 


13,549.44 


Other  items: 

Credits — 

Balance  in  account  with  Neptune 
Steamship  Companv  written  off  in 

1867 . 

Reduction  investment  account  to  make 
balance  equal  in  par  value  of  capital 
securities  outstanding  in  1880 . 


29,919.93 

j 

306,987.46 


Total. 


336,907.39 


$395,28S. 16 


293,339.39 


956,180.09 


1,645,807.64 


Debits — 

Recorded  value  of  equipment  trans¬ 
ferred  to  the  Old  Colony  Railroad,  as 

hereinafter  explained . . .  95 , 123 .66 

Unexpended  amount  paid  to  the  carrier 

for  construction,  as  hereinafter  ex-  j 

plained .  13, 549 .1 44 

Repairs  to  road  and  equipment  damaged 

by  flood  in  1869  .  24,178^58 

Services  of  appraisers  for  equipment  re¬ 
tired  .  45,00 

Dividend  on  capital  stock .  25 , 343  .j  16 


Total .  158, 239^84 


Net  credits . i . .  178 , 667 . 55 

. 

Total  recorded  as  of  date  of  valuation . 1 . .  1 , 467 , 140 . 09 

i 
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When  the  Providence,  Warren  and  Bristol  leased  its 
property  to  the  Old  Colony  Railroad,  the  former’s  equip¬ 
ment  was  transferred  to  the  latter  at  an  appraised  value  of 
$92,417.  Later  the  carrier  assumed  this  amount  as  a  lia¬ 
bility  to  be  settled  at  termination  of  the  lease  and  charged 
same  to  its  investment  in  road  and  equipment  account.  It 
would  therefore  appear  that  the  Providence,  Warren  and 
Bristol  should  deduct  its  recorded  value  of  equipment, 
$95,123.66,  from  its  investment  in  road  and  equipment  ac¬ 
count  and  set  up  the  appraised  value  as  a  deferred  asset  to 
be  settled  at  termination  of  the  lease. 

179  The  Providence,  Warren  and  Bristol  has  charged 
its  investment  account  with  the  sum  of  $969,729.53, 
purporting  to  be  cash  expenditures  by  the  carrier  for  ad¬ 
ditions  and  betterments.  In  payment  therefor  the  Provi¬ 
dence,  Warren  and  Bristol  issued  to  the  carrier  $437,300 
par  value  of  its  capital  stock  at  150,  or  at  a  premium  of 
$218,650,  and  a  demand  note  for  $313,779.53.  According  to 
the  accounting  records  of  the  carrier,  that  company  ex¬ 
pended  $956,573.53  for  additions  and  betterments  to  the 
property  of  the  Providence,  Warren  and  Bristol.  Of  this 
amount,  $956,180.09,  was  charged  to  the  Providence,  War¬ 
ren  and  Bristol  in  open  account  and  $398.44  was  charged 
to  income.  The  carrier  has  given  the  Providence,  Warren 
and  Bristol  credit  in  its  accounts  for  $13,549.44,  the  dif¬ 
ference  between  the  $956,180.09  charged  to  the  Providence, 
Warren  and  Bristol  and  the  $969,729.53  paid  by  that  com¬ 
pany  in  stocks  and  notes,  but  the  Providence,  Warren  and 
Bristol  has  not  recorded  the  difference  in  question  in  its 
accounts. 

If  the  “other  items”  were  eliminated  from  the  investment 
in  road  and  equipment  account  of  the  Providence,  Warren 
and  Bristol,  and  the  remaining  items  were  taken  at  their 
recorded  values,  the  balance  in  that  account  would  be  in¬ 
creased  to  $1,645,807.64,  representing  investment  in  road 
only. 

This  balance,  as  adjusted,  would,  so  far  as  it  is  resolvable 
into  its  constituent  elements,  comprise  the  following  classes 
of  outlay: 
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Balance  at  Nov.  30,  1855,  considerations  not  of  record . ! 

Recorded  money  outlay . j 

Short-term  notea  at  par  value . i 

Capital  stock  at  par  value . i 

Capital  stock,  $437,300  par  value,  issued  at  an  agreed  value  of.. 

Funded  debt  at  par  value . j 

4 

Less  the  portions,  not  definitely  ascertainable,  that  may  be  repre- ' 

sented  by — 

Land  sold  for  proceeds  of . I  7,138.17 

Nonnegotiable  debt  of  the  carrier  to  the  Providence,  War-i 
ren  and  Bristol . i  13 , 549 . 44 

The  carrier  has  stated  that  the  foregoing  outlays  include 
$7,000  as  the  cost  of  certain  lands  classified  hetein  as  non¬ 
carrier  lands  and  $41,843.96  as  partly  carrier  j  and  partly 
noncarrier.  The  chapter  on  original  cost  to  date  shows 
these  amounts  as  supported  by  the  accounting  records. 
The  portion  of  the  cost  of  partly  carrier  and  partly  non¬ 
carrier  lands  equitably  assignable  to  the  noncarrier  uses 
of  these  lands  has  not  been  determined. 

In  addition,  the  profit  and  loss  account  contains  a  charge 
of  $750  for  land  damages.  It  is  not  known  what  part,  if 
any,  of  this  amount  applied  to  outlay  which  would  be 
chargeable  to  the  investment  in  road  and  equipment  ac¬ 
count  under  the  present  accounting  classification,  and  the 
amount  has  not  been  added  to  the  balance  in  tiie  road  and 
equipment  account.  On  the  other  hand,  it  is  not  known 
whether  the  retirements  credited  to  the  investment  in  road 
and  equipment  account  cover  all  property  retired  or  aban¬ 
doned. 

The  outlays  by  the  Providence,  Warren  and  Bristol  may 
also  include  some  of  the  cost  of  lands  classified  partly  as 
carrier  and  partly  as  noncarrier,  for  which  it!  claimed,  in 
its  return,  $41,843.96  of  costs,  all  supported  by  accounting 
records,  while  it  set  up  no  separate  account;  for  miscel¬ 
laneous  physical  property. 

In  addition  to  the  foregoing  data  obtainable  from  rec¬ 
ords  supporting  the  content  of  its  investment  |in  road  and 
equipment  account,  the  Providence,  Warren  and 
180  Bristol  has  filed  with  this  commission  a  statement,  in 
amount  $733.51,  claimed  by  it  as  expenditures 
charged  to  other  accounts  representing  assessments  for 
public  improvements  which  it  claims  should  be  considered 
in  arriving  at  the  original  cost  of  its  property. 1 

i 

J 

i 
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$396, 2SS. 16 
236,146.59 
354,352.30 
1,440.00 
655,950.00 
22,318.20 
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Original  Cost  to  Date. 


The  original  cost  to  date  of  all  common-carrier  property 
owned  by  the  Providence,  Warren  and  Bristol  cannot  be 
ascertained  from  the  records  that  are  obtainable.  The 
recorded  outlay  for  the  road,  including  land,  to  date  of 
valuation,  is  as  follows  : 


Recorded  money  outlay: 

By  the  Providence,  Warren  and  Bristol _  $236,146.59 

By  the  carrier .  956 , 573 . 53 

By  the  Old  Colony  Railroad  and  charged  to 
its  improvement  on  leased  railway  prop¬ 
erty  account .  113, 123 . 64 


Short-term  notes  at  par  value 
Capital  stock  at  par  value 
Funded  debt  at  par  value 
Other  considerations . 


$1,305,843.76 

40,572.77 

1,440.00 

22,318.20 

396,288.16 


(Balance  from  ledger  not  available.) 

Less  the  portions,  not  definitely  ascertainable,  that  may  be  repre¬ 
sented  by  land  sold  for  proceeds  of . . .  7,138.17 

In  addition  to  the  above,  the  Providence,  Warren  and 
Bristol  charged  profit  and  loss  with  $750  for  land  damages. 
It  is  not  known  wThat  part,  if  any,  of  this  amount  applied 
to  outlay  which  would  be  chargeable  to  the  investment  in 
road  and  equipment  account  under  the  present  accounting 
classification,  and  the  amount  has  not  been  included  in  the 
above  outlays.  On  the  other  hand,  it  is  not  known  whether 
the  retirements  credited  to  the  investment  in  road  and 
equipment  account  cover  all  property  retired  or  abandoned. 

The  outlays  listed  may  include  some  of  the  cost  of  lands 
classified  partly  as  carrier  and  partly  as  noncarrier,  for 
which  it  claimed,  in  its  return,  $41,843.96  of  costs  supported 
by  accounting  records,  while  it  set  up  no  separate  accounts 
for  miscellaneous  physical  property. 

The  carrier  has  stated  that  the  foregoing  outlays  include 
$7,000  as  the  cost  of  certain  lands  classified  herein  as  non¬ 
carrier  lands  and  $41,843.96  for  lands  classified  as  partly 
carrier  and  partly  noncarrier.  The  section  on  lands  shows 
these  amounts  as  supported  by  the  accounting  records. 
The  portion  of  the  cost  of  partly  carrier  and  partly  non¬ 
carrier  lands  equitably  assignable  to  the  noncarrier  uses  of 
these  lands  has  not  been  determined. 

Cost  of  lands. — The  Providence,  Warren  and  Bristol  re¬ 
ports  the  original  cost  of  all  lands  and  rights  owned,  in- 
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eluding  carrier  and  noncarrier  lands,  as  $179,428.22.  The 
return  includes  $2,537.87  representing  expenditures  for  con¬ 
struction  material  other  than  land.  The  return  also  in¬ 
cludes  $700  of  costs  that  cannot  be  allocated.  Af  the  Provi¬ 
dence,  Warren  and  Bristol  has  returned  certain  lands  with 
costs  as  cited  in  deeds  and  condemnation  awards,  the  costs 

#  j  * 

of  which  cannot  be  identified  in  the  accounts,  it ;  is  probable 
that  the  $700  referred  to  are  included  in  these  considera¬ 
tions,  and,  therefore,  duplicated  in  the  return,  i  Excluding 
these  two  amounts,  for  the  reasons  stated,  the  return  would 
show  $176,190.35  of  costs  wdiich,  after  verification,  may  be 
classified  as  follows : 

i 

181  Costs  ;  Amounts  not 

supported  by  j  supported  by 
accounting  j  accounting 

Classification  records  records 


Carrier  lands,  owned  and  leased  to  the  carrier. . . 
Rights  in  private  lands,  owned  and  leased  to  the 

carrier . 

Noncarrier  lands  owned . 

Lands  classified  partly  as  carrier  and  partly  as 


$107,205.21  $20,041.18 


noncarrier,  owned. 


100.00 
7, 000. 0Q 

41 ,843. 9^ 


Cost  of  machinery. — The  Providence,  Warren  and  Bris¬ 
tol  returned  $400,473  costs  of  pow’er-plant  j  machinery, 
which,  after  verification,  may  be  classified  as  follows : 

Costs  sup-!  Amounts  not 
ported  by,  supported  by 
accounting  accounting 
records.  !  records. 

.  $232,710  $75,310 

.  72,460  19,993 


Classification. 

Power-plant  machinery 
Power-substation  apparatus . 

Total . 


305,170 


95,303 


Miscellaneous  Physical  Property.  I 


The  accounts  of  the  Providence,  Warren  and  Bristol  do 
not  record,  as  such,  any  investment  in  miscellaneous  physi¬ 
cal  property  on  date  of  valuation.  However,  certain  lands 
with  costs  of  $7,000  owned  by  the  Providence,;  Warren  and 
Bristol  and  charged  to  its  account  for  investment  in  road 
and  equipment,  have  been  classified  herein  as  noncarrier 
lands. 

Other  lands  with  costs  of  $41,843.86,  supported  by  ac¬ 
counting  records,  owned  by  the  Providence,  Warren  and 
Bristol  and  charged  to  its  account  for  investment  in  road 
and  equipment,  have  been  classified  herein  as  partly  car¬ 
rier  and  partly  noncarrier,  as  follows : 
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Lands  classified  as  noncarrier,  owned,  leasd  to  the  carrier .  $7,000.00 

Lands  classified  as  partly  carrier  and  partly  noncarrier .  41.S43.06 


The  amount  that  would  be  includible  is  the  miscellaneous 
physical  property  accounts  to  represent  the  investment  in 
noncarrier  lands  has  not  been  fully  determined. 

Leased  Railway  Property. 

Prior  to  February  1,  1860,  the  property  of  the  Provi¬ 
dence,  Warren  and  Bristol  was  operated  by  the  Boston  and 
Providence,  and  from  the  above  date  to  July  1, 1891,  by  the 
Providence^  Warren  and  Bristol.  On  the  latter  date  the 
Old  Colony  Railroad  leased  the  property  for  a  period  of  95 
years  and  9  months,  and  continued  operations  until  March 
1,  1893,  when  it  transferred  the  lease  to  the  carrier.  The 
details  of  the  lease  have  been  hereinbefore  explained,  in  the 
report  on  the  carrier. 

Harlem  River  and  Port  Chester. 

Development  of  Fixed  Physical  Property. 

The  railroad  of  the  Harlem  River  and  Port  Chester  ex¬ 
tends  from  the  Harlem  River  to  New  Rochelle,  N.  Y.  Con¬ 
struction  work  was  begun  about  1870  and  two  main  tracks 
were  opened  for  operation  November  24,  1873.  In 
182  1889  third  and  fourth  tracks  were  started,  but  before 

they  were  finished  the  plans  were  changed  to  provide 
for  six  tracks.  These  were  completed  March  3,  1912.  In 
October  1910  vrork  vras  begun  to  equip  the  road  for  elec¬ 
trical  operation,  but  on  date  of  valuation  this  was  not  com¬ 
pleted  for  all  tracks.  On  date  of  valuation  the  road  mile¬ 
age  was  11.217  miles. 

History  of  Corporate  Financing. 

Syndicating,  banking  and  other  financial  arrangements . — 
All  financing  of  the  Harlem  River  and  Port  Chester,  with 
the  exception  of  $42,550  received  for  capital  stock,  was 
accomplished  through  the  carrier. 

Capitalization. — The  Harlem  River  and  Port  Chester 
issued  and  retired,  leaving  outstanding  on  date  of  valua¬ 
tion,  securities  as  follows: 
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Capital  stock 
Funded  debt.  .  . 
Short-term  notes 


Issued. 

31,000,000.00 

16,305,250.00 

42,270,035.95 


Retired. 


$3,305,250.00 

27,270,035.95 


Outstanding. 

$1,000,000.00 

13,000,000.00 

15,000,000.00 


59,575,285.95  30,575,285.95  29,000,000.00 

In  addition,  the  Harlem  River  and  Port  Chester  received 
advances  from  the  carrier  in  the  amount  of  $26,306,905.68, 
all  of  which  were  discharged  prior  to  date  of  j  valuation. 
The  recorded  considerations  received  for  capital  stock  and 
funded  debt  were : 


Par  value  j  Recorded 

issued.  Considerations.  |  value. 

$42 , 550 . 00  Cash .  j  $42,550.00 

3,957,450.00  Advances  by  the  carrier .  J  3,953,121.25 

305,250.00  Construction .  ;  305,250.00 

13 , 000 , 000 . 00  Retirement  of  notes .  13 , 000 , 000 . 00 


Total  recorded  value .  17, 300 ,921.25 

Discount  on  $1,000,000  par  of  first-mortgage  j 
bonds  (charged  to  investment  in  road  and  i 
equipment) . j  4,328.75 

17,305,250.00  Total .  17,305,250.00 

The  funded  debt  outstanding  on  date  of  valuation  con¬ 
sists  of  a  single  issue  of  15-year  prior  lien  5  per  feent  bonds, 
dated  May  1, 1915,  of  par  value  $13,000,000. 

Short-term  notes  of  face  value  $15,000,000  were  outstand¬ 
ing  on  date  of  valuation.  The  considerations  received  at 
issue  and  given  in  retirement  are  shown  in  the  following 


schedule : 

i 

Received  at 
issue. 

Considerations. 

Given  in 
retirement. 

$25,213.27 

5,891.038.25 

22,353,784.43 

1,000,000.00 

13,000,000.00 

Cash. 

Construction. 

Advances . 

Funded  debt . 

Renewals . i 

$1,270,035.95 

13,000,000.00 

13,000,000.00 

Total  retirements . 

Outstanding . 

27,270,035.95 

15,000,000.00 

42 , 270 . 035 . 95  Total  issued .  42,270,035.95 

Advances. — The  considerations  for  advanced  made  and 
discharged  were  as  follows :  ; 
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Advances 

made.  Considerations.  !  Discharged. 

$23,036,869.73  Cash. 

1,000,000.00  Funded  debt . i  $1,000,000.00 

1 , 000 , 000 . 00  Registered  bonds . j  1 , 000 , 000 . 00 

1,270, 035 . 95  Notes  payable .  22,353,784.43 

Funded  debt  ($1,000,000)  issued . ;  995 , 671 . 25 

Capital  stock  issued . j  957 , 450 . 00 


26,306,905.68 


26,306,905.68 


Total 
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Contingent  liability. — The  property  of  the  Harlem  River 
and  Port  Chester  is  pledged  to  secure  $15,000,000  first- 
mortgage  30-year  4  per  cent  bonds  issued  by  the  lessee, 
May  1, 1904.  The  Harlem  River  and  Port  Chester  joined  in 
the  mortgage  and  the  bonds  issued  thereunder  are  its  con¬ 
tingent  liability.  The  balance  sheet  of  the  Harlem  River 
and  Port  Chester  does  not  show  this. 

Results  of  Corporate  Operations. 

The  Harlem  River  and  Port  Chester  has  had  no  income 
except  that  from  lease  of  road,  which  amount  was  paid 
out  by  the  lessee  in  dividends  and  interest  credited  to  it. 
The  total  rental  credited  for  the  year  ended  on  date  of 
valuation  and  for  the  period  from  June,  1868,  to  date  of 
valuation,  was  disposed  of  as  follows : 

Year.  Period. 

Income  from  lease  of  road .  SI ,  345 , 000 .00  SI  1 , 940 , 630 . 16 

Interest  on  funded  debt .  108 , 333 .34  5 , 045 , 027 . 31 

Interest  on  unfunded  debt .  1 , 166 , 666 .66  6,001, 319 . 05 


Total .  1,275,000.00  11,046,346.36 

Net  income.. .  70,000.00  S94,283.80 


Dividend  appropriations  of  income .  70 , 000 . 00  S94 , 283 . 80 

There  is  no  complete  statement  of  income  in  the  records 
of  the  Harlem  River  and  Port  Chester.  The  details  above 
shown  are  taken  from  the  books  of  the  carrier.  The  records 
do  not  show  how  the  cost  of  maintaining  the  organization  is 
met. 

As  all  the  income  is  charged  through  the  income  account 
as  interest  and  dividends,  there  is  no  profit  and  loss  ac¬ 
count. 

Investment  in  Road  and  Equipment. 

On  date  of  valuation  the  balance  in  the  investment  in  road 
and  equipment  account  of  the  Harlem  River  and  Port  Ches¬ 
ter  amounted  to  $28,984,969.75,  as  follows: 


Road: 

For  cash . $20,767,313.28 

For  funded  debt .  305 , 250 . 00 

For  notes  payable .  5 , 161 , 920 . 41 

Discount  on  bonds .  4 , 328 . 75 


Total .  26,238,812.44 

Less  cash  from  property  sold .  603 , 087 . 24 


Total .  25,635,725.20 
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Equipment:  i 

For  cash .  ?,  650, 359. 77 

For  notes  payable .  I  729,117.84 

Total .  3,379,477.61 

Less  cash  from  property  sold .  j  30 , 233 . 06 

Net  total .  3,349,244.55 

Total,  road  and  equipment .  2{jl ,  9S4 , 969 . 75 

I 


If  the  item  of  $4,328.75  for  discount  on  bonds  be  deducted 
as  not  a  proper  charge  to  the  investment  account,  and  the 
net  amount  included  for  equipment,  $3,349,244.55,  be 
omitted,  because  the  equipment  has  been  transferred  to  the 
lessee,  as  hereinafter  explained,  and  if  the  remaining  items 
were  taken  at  their  recorded  values,  the  balance  in  that  ac¬ 
count  would  be  reduced  to  $25,631,396.45,  representing  in¬ 
vestment  in  road  only.  j 

This  balance,  as  adjusted,  would,  so  far  as  it  is  resolvable 
into  its  constituent  elements,  comprise  the  following  classes 

of  outlay :  i 

j 

Recorded  money  outlay . $20 , 767 ,313.28 

Short-term  notes  at  par  value .  5,161,920.41 

Funded  debt  at  par  value .  j  305,250.00 

i 

From  which  should  be  deducted  the  portions,  not  definitely  as¬ 
certainable,  that  may  be  represented  by  property  sold  for 
proceeds  of .  603 , 087 . 24 

All  of  the  equipment  acquired  by  the  Harlem  River  and 
Port  Chester  has  been  delivered  to  the  lessee,  the  carrier, 
which  has  added  the  agreed  value  thereof  to  its  accounts 
for  investment  in  road  and  equipment  and  recorded  its  lia¬ 
bility  to  the  Harlem  River  and  Port  Chester  in  that  sum. 
The  amount  recorded  by  the  carrier  for  the  Harlem  River 
and  Port  Chester  equipment  is  $3,349,186.50,  or  $58.05  less 
than  the  Harlem  River  and  Port  Chester  recorded  cost. 
The  difference  is  the  amount  added  to  the  Harlem  River 
and  Port  Chester  account  of  floating  equipment  ip  the  fiscal 
year  1907.  The  carrier  in  its  return  of  equipment  has  in¬ 
cluded  equipment  in  service  on  date  of  valuation,  both 
owned  and  leased,  as  its  owned  equipment.  The  total 
recorded  cost  of  equipment  found  in  the  Harlem  River  and 
Port  Chester  accounts  has,  accordingly,  been  excluded  from 
this  statement. 

It  is  not  known  whether  the  retirements  credited  to  the 
investment  in  road  and  equipment  account  covet  all  prop¬ 
erty  retired  or  abandoned. 

j 

i 
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The  carrier  has  stated  that  the  foregoing  outlays  include 
$168,540.47  as  the  cost  of  lands  classified  herein  as  non¬ 
carrier  and  $1,805,118.60  for  lands  classified  as  partly  car¬ 
rier  and  partly  noncarrier.  The  section  of  this  chapter 
devoted  to  cost  of  lands  shows  these  amounts  as  supported 
by  the  accounting  records.  The  portion  of  the  cost  of  the 
partly  carrier  and  partly  noncarrier  lands  equitably  as¬ 
signable  to  the  noncarrier  uses  of  these  lands  has  not  been 
determined. 


Original  Cost  to  Date. 


The  original  cost  of  the  property  owned  by  the  Harlem 
River  and  Port  Chester  and  used  for  the  purposes  of  a 
common  carrier  at  date  of  valuation  can  not  be  fully  de¬ 
termined.  The  available  data  on  the  outlay  for  creating 
and  improving  the  property  are  those  summarized  for  road 
alone  in  the  foregoing  adjusted  outlay  for  investment  in 
road  and  equipment  account.  A  distribution  of  this  amount 
by  primary  accounts,  according  to  the  Harlem  River  and 
Port  Chester’s  records  is  shown  below: 


185 


Road: 

Engineering . 

Land  for  transportation  purposes 

Grading . 

Bridges,  trestles  and  culverts 

Ties . 

Rails . . . 

Other  track  material . 

Ballast . 

Tracklaying  and  surfacing ...... 

Right-of-way  fences . 

Crossings  and  signs . .  . . . 

Station  and  office  buildings . 

Water  stations . 

Fuel  stations . 

Shops  and  engine  houses . 

Storage  warehouses . 

Wharves  and  docks . . . 

Telegraph  and  telephone  lines .  . . 

Signals  and  interlockers . 

Power-plant  buildings . 

Power-transmission  systems . 

Power-distribution  systems . 

Power-line  poles  and  fixtures 

Miscellaneous  structures . 

Roadway  small  tools . 

Other  expenditures,  road . 

Shop  machinery . 


$426,929.76 
5,862,261.98 
3,146,901.73 
3,328,777.46 
823,393.49 
354,126.90 
192,065.34 
278,404.32 
591,031.19 
7,085.39 
2,616,141.25 
2,189,299.50 
14,709.12 
3 , 359 . S2 
766,419.53 
131,204.72 
1,861,655.63 
20 , 0S2 . 49 
570,097.47 
13,601.67 
1,556,990.10 
22,185.50 
3,921.77 
5,639.25 
5,106.36 
15.00 
168,455.48 


Total 


24,959,862.22 
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General  expenditures: 

Organization  expenses . 

Law . 

Stationery  and  printing . 

Taxes . 

Interest  during  construction . 
Other  expenditures,  general . 


Total. 


29,755.24 
52,181.8 S 
2,601.39 
11,668.51 
357,775.76 
217,551.45 

671,534.23 


Grand  total .  25,631, 396 . 45 

The  total  recorded  net  expenditure  for  equipment  has 
been  excluded  because  the  equipment  has  been  delivered 
to  the  lessee  and  the  agreed  value  thereof  added  to  its 
accounts  for  investment  in  road  and  equipment.  The 
amount  excluded  is  made  up  of  the  following: 

Total  expenditures  for  equipment: 

Cash .  $2,650,359.77  i 

Notes  payable .  729,117.84  ' 

-  $3,379,477.61 

Less  equipment  sold  for  cash .  j  30 , 233 . 06 

Net  for  equipment .  3 , 349 , 244 . 55 

j 

186  This  appears  in  the  lessee’s  books  as  $3,349,186.50, 
or  $58.05  less,  as  hereinbefore  explained,  j 

The  carrier  has  stated  that  the  foregoing  outlays  include 
$168,540.47  as  the  cost  of  lands  classified  herein  as  non¬ 
carrier  and  $1,805,118.60  for  lands  classified  as  partly  car¬ 
rier  and  partly  noncarrier.  The  section  of  this  chapter 
devoted  to  cost  of  lands  shows  these  amounts  as  supported 
by  the  accounting  records.  The  portion  of  the  cost  of  the 
partly  carrier  and  partly  noncarrier  lands  equitably  as¬ 
signable  to  the  noncarrier  uses  of  these  lands  has  not  been 
determined. 

In  addition  to  the  foregoing  data  obtainable  from  records 
supporting  the  content  of  its  investment  in  road  hnd  equip¬ 
ment  account,  the  Harlem  River  and  Port  Chester  has  filed 
with  this  commission  a  statement,  in  amount  $275,784.55, 
claimed  by  it  as  expenditures  charged  to  other  accounts 
representing  assessments  for  public  improvements  which 
it  claims  should  be  considered  in  arriving  at  the  original 
cost  of  its  property. 

Cost  of  lands. — The  Harlem  River  and  Port  Chester  re¬ 
turned  $6,420,421.40  as  the  cost  of  lands.  We  have  excluded 
$2,074.75,  payment  for  right  to  remove  gravel,  which  has 
expired,  $1,500,  annual  rental  payable  to  the  cijty  of  New 
York  for  right  in  land  under  water  within  lines  of  Pier 
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No.  39,  and  $1,800,  estimated  cost  of  grading  street  returned 
as  costs. 

The  return  further  includes  $20,832.32  of  costs  that  can 
not  be  allocated  to  parcels  and  that  may  be  duplicated  in 
the  return.  With  respect  to  this  item,  the  Harlem  River 
and  Port  Chester  returns  $20,832.32,  which  it  could  not  as¬ 
sign  to  parcels,  and,  on  the  other  hand,  it  returned  a  num¬ 
ber  of  parcels  for  which  it  could  not  ascertain  the  recorded 
cost,  but  for  which  it  reported  considerations  named  in 
deeds.  It  is  not  improbable  that  the  $20,832.32  is  included, 
in  part,  in  these  considerations.  Again,  the  carrier  disposed 
of  certain  lands,  and  these  costs  that  can  not  be  allocated 
may  have  applied,  in  part,  to  lands,  that  the  company  no 
longer  owns.  It  will  be  seen,  therefore,  that  a  definite 
statement  that  the  $20,832.32  is  or  is  not  duplicated  in  the 
return  can  not  be  made. 

Excluding  the  above  items,  a  balance  of  $6,394,214.33  re¬ 
sults,  classified  as  follows : 

Costs  Amounts  not 
Classification.  supported  by  supported  by 

accounting  accounting 

records.  records. 

Carrier  lands,  owned  and  leased  to  the  carrier. .  $4, 337, 567. 01  $2, 985.00 

Noncarrier  lands,  owmed .  168 , 540 .47  . 

Lands  classified  as  partly  carrier  and  partly  non- 

carrier;  owned .  1,805,118.60  . 

Rights  in  public  domain;  owned  and  leased  to 

the  carrier .  80,003.25  . 

The  return  also  includes  certain  lands  without  costs, 
which  represent  streets  and  other  highways  used  in  com¬ 
mon  with  the  public.  Of  these  we  have  classified  five  par¬ 
cels  as  lands  owned,  and  have  excluded  the  remaining  13. 

The  carrier  has  filed  a  claim  for  the  Harlem  River  and 
Port  Chester  amounting  to  $39,298.14  in  connection  with  the 
cost  of  grade-grossing  elimination  which  includes  a  part 
of  the  cost  of  lands  returned  by  the  company.  If  the  origi¬ 
nal  cost  of  the  lands  is  used  in  lieu  of  the  ascertained  pres¬ 
ent  value  of  lands,  and  the  company’s  claim  is  in- 
187  eluded  in  the  cost  of  reproduction  new,  there  will  be 
a  duplication  of  some  undeterminate  part  of  the 
amount  of  that  claim.  For  that  reason  this  item  is  herein¬ 
after  classified  and  explained  separately  from  the  items 
of  land  concerning  which  no  further  explanation  appears 
to  be  necessary. 

Cost  of  machinery. — The  Harlem  River  and  Port  Chester 
returned  machinery  owned  on  date  of  valuation  with  $397,- 
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290  costs.  In  verifying  these  returns  $1,785  has  been  ex¬ 
cluded,  representing  an  overstatement  of  the  cost  of  four 
Taylor  underfed  stokers  at  Van  Nest,  N.  Y.,  resulting  in  a 
balance  of  $395,505,  classified  as  follows: 


Costs 

Amounts  not 

supported  by 

supported  by 

accounting 

accounting 

records. 

records. 

Sliop  machinery . 

.  $149,643 

$132,682 

Power-plant  machinery . 

.  26.706 

62,150 

Power-station  apparatus . 

.  9,0S3 

15,241 

Total  . 

.  1  So, 432 

210,073 

Cost  of  equipment. — The  Harlem  River  and  port  Chester 
returns  no  equipment.  See  chapter  on  investment  in  road 
and  equipment  for  information  on  the  status  of  equipment. 

i 

Miscellaneous  Physical  Property,  j 

The  accounts  of  the  Harlem  River  and  Port  Chester  do 
not  record,  as  such,  any  investment  in  miscellaneous  phys¬ 
ical  property  on  date  of  valuation.  However,  certain  lands 
owned  by  the  company,  with  costs  of  $168,540.47,  supported 
by  the  accounting  records  and  charged  to  its  investment  in 
road  and  equipment  account,  have  been  classified  herein  as 
noncarrier  lands.  Certain  other  lands  owned  by  it  with 
costs  of  $1,805,118.60,  supported  by  the  accounting  records 
and  charged  to  its  investment  in  road  and  equipment  ac¬ 
count,  have  been  classified  herein  as  partly j  carrier  and 
partly  noncarrier.  The  amount  that  would  be  includible  in 
the  miscellaneous  physical  property  account  to  represent 
the  investment  in  noncarrier  lands  has  not  been  fully  deter¬ 
mined. 

i 

Leased  Railway  Property. 

! 

i 

The  property  of  the  Harlem  River  and  Port  Chester  is 
leased  to  the  carrier  under  date  of  September  29,  1873, 
effective  October  1,  1873,  for  a  term  of  99  years  with  the 
privilege  of  renewal.  The  lessee  pays  7  per  cent  per 
annum  on  the  capital  stock,  interest  on  all  indebtedness, 
principal  thereof,  when  due,  cost  of  maintenance,  and  all 
taxes  and  assessments.  In  practice,  there  is  no  payment 
of  money  to  the  lessor.  The  amount  credited  as  rent  is  dis- 

i 

23 — 5466a  I 
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bursed  or  charged  by  the  lessee  as  interest  on  the  debt  and 
dividends  on  the  stock.  Some  part  of  the  road  lying  south 
of  One  hundred  and  seventy-fourth  Street  is  common  as  to 
location  with  that  of  the  New  York,  Westchester  and 
Boston  Railroad  Company,  and  a  part  of  the  property  is 
used  jointly. 

The  New  York  Connecting  Railroad  Company,  under  an 
agreement  of  June  27,  1913,  has  some  right  to  the  use  of 
the  Harlem  River  and  Port  Chester ’s  property  below  One 
hundred  and  thirty-second  Street. 


188  Holyoke  and  Westfield. 

Development  of  Fixed  Physical  Property. 


On  date  of  valuation  the  railroad  of  the  Holyoke  and 
Westfield  comprised  10.028  miles,  extending  from  Holyoke 
to  Westfield,  Mass.,  built  in  1870  and  1871,  with  industrial 
tracks  in  the  city  of  Holyoke  of  10.551  miles,  built  in  1878. 
The  original  road  was  put  in  use  for  freight  traffic  October 
16,  1871,  and  for  passenger  traffic  November  25,  1871.  All 
of  the  work  was  done  under  contract  by  the  New  Haven 
and  Northampton  Railroad  Company  (of  1862). 


History  of  Corporate  Financing. 

Capitalization. — The  Holyoke  and  Westfield  has  issued 
and  retired,  and  had  outstanding  on  date  of  valuation,  se¬ 
curities  as  follows: 


Class. 

Capital  stock - - 

Funded  debt ..... 


Issued.  Retired.  Outstanding. 

$260,000  .  S260 , 000 

660,000  $460,000  200,000 


Total 


920,000  460,000  460,000 


The  capital  stock  was  authorized  for  $350,000. 

The  recorded  considerations  received  for  capital  stock 
and  funded  debt  were: 


Par  value  Recorded 

issued.  Consideration.  value. 

$660 , 000  Cash .  $663 , 602 

260,000  Construction .  260,000 


920,000  Total  par  value  of  securities. 

Total  recorded  value .  923 , 602 

Discount  on  $200,000  funded  debt  (charged  to  profit 

and  loss) .  3 , 000 

6,602  Premium  on  $200,000  funded  debt. 


926,602 


Total 


926,602 
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Of  the  premium,  $2,461.98  was  charged  to  expense,  and 
the  remainder  to  credit  of  premium  on  funded  debt,  re¬ 
duced  by  annual  charges  to  credit  of  profit  and  loss.  The 
balance  standing  on  date  of  valuation  was  $3,700.14.  The 
$460,000  of  funded  debt  was  retired  by  cash.  The  Holyoke 
and  Westfield  reacquired  $4,000  par  value  of  the  funded 
debt  for  $4,200.  The  funded  debt  outstanding ;  on  date  of 
valuation  consists  of  a  single  issue  of  first-nfortgage  40 
vear  4*4  per  cent  bonds,  dated  April  1,  1911*  par  value 
$200,000.  | 

Short-term  notes. — A  total  of  $46,831.57  of ;  short-term 
notes  were  issued,  of  which  $24,890.40  represented  re¬ 
newals.  The  remainder,  $21,941.77,  was  issued  for  $21,- 
808.83  cash  and  $132.34  interest ;  and  all  were  retired  with 
cash.  : 

Results  of  Corporate  Operations,  i 

! 

i 

Income  account . — The  income  account  of  the  Holyoke 
and  Westfield  for  the  year  ended  on  date  of  valuation  and 
for  the  period  from  October  16,  1871,  to  date  of  valuation, 
is  stated  as  follows:  ! 


1S9 

Nonoperating  income: 

Income  from  lease  of  road . 

Income  from  unfunded  securities  and  accounts 
Income  from  sinking  and  other  reserve  funds. . 

Total  (gross  income) . 

Deductions  from  gross  income: 

Interest  on  funded  debt . 

Interest  on  unfunded  debt . . . 

Maintenance  of  investment  organization . 

Income  applied  to  sinking  and  other  reserve 

funds . 

Miscellaneous  income  charges . 

Total . 

Net  income  . . 

Disposition  of  net  income: 

Dividend  appropriations  of  income . 

Income  balance  transferred  to  credit  of  profit 
and  loss . 


Year.  i  Period. 


845,000.00  $1,467,240.87 
112.17  5,824.71 

. j  5,438.41 


46,112.17 

1,478,503.99 

8,330.00 

536,720.00 

3,447.00 

85,288.79 

973.65 

j 

5,438.41 

42,000.00 

i 

9,303.65 

672,894.20 

36,808.52 

805,609.79 

36,400.00 

1 

742,300.00 

408.52 

63,309.79 

Profit  and  loss  account . — The  profit  and  loss  account  for 
the  period  from  October  16,  1871,  to  date  of  valuation,  as 
shown  by  records  of  the  Holyoke  and  Westfield,  is  as  fol¬ 
lows  : 


I 

i 


i 

I 
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Credits : 

Credit  balances  transferred  from  income . . . $63,309.79 

Miscellaneous  credits — 

Release  of  premiums  on  funded  debt . $439.88 

Adjustment  of  sundry  balance  sheet  ac¬ 
counts .  1 .  1,778.99 

Balance  transferred  from  sinking  fund .  53 , 438 . 41 

-  55,657.28 


Total .  118,967.07 


Debits: 

Surplus  applied  to  sinking  and  other  reserve  funds .  48,000.00 

Debt  discount  extinguished  through  surplus .  3 , 000 . 00 

Delayed  income  debits — 

Proportion  of  expenses  to  Oct.  1,  1874  .  996.22 

Adjustment  of  interest  on  funded  debt  to  ac¬ 
crual  basis .  2 , 082 . 50 

-  3,078.72 

Miscellaneous  debits — 

Arbitrary  credit  to  investment  in  road  and 

equipment .  62 , 268 . 89 

Loss  on  funded  debt  reacquired .  140.02 

-  62,40S.91 

Credit  balance  on  date  of  valuation .  2, 479 . 44 


Total .  1  IS,  967. 07 


Investment  in  Road  and  Equipment. 

The  investment  in  road  (the  Holyoke  and  Westfield  owns 
no  equipment),  including  land,  on  date  of  valuation,  is 
stated  on  the  books  of  the  Holyoke  to  be  $460,000,  made  up 


as  follows : 

Cash . ; .  8261,307.03 

Funded  debt .  .  J .  260 , 000 . 00 

Total .  $521,307.03 

190 

Other  items: 

Debits — 


Proportion  of  expense  of  operation  to  Oct.  1, 

1874  .  81,886.66 


Credits: 

Cash  received  from  town  of  Holyoke .  924 . 80 

Profit  and  loss  adjustment  in  retirement  of 

bonds  Apr.  1,  1898 .  60,000.00 

Profit  and  loss  adjustment  to  reduce  invest¬ 
ment  to  capital  liabilities .  2 , 268 . 89 


Total  credit .  63,193.69 


Net  credit .  861 , 307 . 03 


Recorded  balance .  460,000.00 

Seven  items,  aggregating  $3,420.43,  charged  in  the  ac¬ 
counts  for  land,  do  not  appear  in  the  return,  by  the  Hol¬ 
yoke  and  Westfield,  of  lands  held  on  date  of  valuation.  No 
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adjustment  in  investment  was  made  with  respect  to  lands 
sold  for  $2,067.50.  I 

If  the  “ other  items’ ’  were  eliminated,  and  if  the  items 
representing  land,  explained  in  the  preceding  paragraphs, 
were  deducted,  the  balance  of  the  investment  in  road  and 
equipment  account  would  become  $515,819.10.  This  bal¬ 
ance,  as  adjusted,  would,  so  far  as  it  is  resolvable  into  its 
constituent  elements,  comprise  the  following  classes  of 
outlay :  i 


Recorded  money  outlay . I . .  $261,307.03 

Funded  debt  at  par  value . i . .  260 , 000 . 00 

j  " 

From  which  should  be  deducted  the  unascertainable  outlay  for — 

Lands  sold  for  proceeds  of . i . .  2 , 067 . 50 

Lands  charged  in  the  account  but  not  owned  on  date  of  valua¬ 
tion . j, . .  3,420.43 


It  is  not  known  whether  the  retirements  indicated  cover 
all  property  retired  or  abandoned. 

| 

i 

Original  Cost  to  Date. 

i 

The  original  cost  to  date  of  all  common-carrier  property 
owned  by  the  Holyoke  and  Westfield  can  not  be  ascertained 
from  the  records  that  are  obtainable.  The  recbrded  outlav 
for  road,  including  land,  to  date  of  valuation  is  as  follows : 


By  the  Holyoke  and  Westfield: 

Recorded  money  outlay . |. . .  $86 , 307 . 03 

Less  the  original  cost  of  land  sold  for  proceeds  of . |. . .  3,420.43 

By  the  New  Haven  and  Northampton  Railroad  Company  (of  1862) : 

Recorded  money  outlay . | . . .  634 , 835 . 50 

By  the  carrier:  I 


- ; —  15,685.47 

Less  the  original  cost  of  land  sold  for  proceeds  of . :. . .  2,067.50 

i 


It  is  not  known  whether  the  retirements  indicated  cover 
all  property  retired  or  abandoned. 

191  The  New  Haven  and  Northampton  Railroad  Com¬ 
pany  (of  1862),  the  first  lessee,  which  built  the  road 
for  the  Holyoke  and  Westfield,  received  therefor  $175,000 
in  cash,  a  part  of  the  sum  for  which  the  capital  stock  was 
sold,  and  the  Holyoke  and  Westfield’s  bondfe  of  the  par 
value  of  $260,000,  or  a  total  book  credit  of  $435,000.  The 
records  of  the  New  Haven  and  Northampton  Railroad 
Company  (of  1862)  show  that  the  work  cost  $630,490.43, 
which  includes  $8,295  as  the  discount  on  the  Holyoke  and 
Westfield’s  7  per  cent  bonds,  and  $12,640.07,  a  part  of  the 
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cost  of  the  industrial  tracks  in  Holyoke,  which  is  not  defi¬ 
nitely  described.  The  bonds  were  issued  to  the  New  Haven 
and  Northampton  Railroad  Company  (of  1862)  to  the  par 
value  of  $200,000. 

The  carrier,  as  the  succeeding  lessee,  has  recorded  in  its 
books  a  gross  expenditure  of  $22,066.43  for  additions  and 
betterments  to  the  Holyoke  and  Westfield  property  and 
against  that  amount  has  credited  $8,448.46,  leaving  a  net 
charge  of  $13,617.97.  The  credit  amount  includes  $2,067.50 
received  in  cash  for  land  of  the  Holyoke  and  Westfield  sold, 
and  cash  collected  from  the  town  of  Holyoke  and  other 
credit  items,  $6,380.96.  The  amount  paid  by  the  town  of 
Holyoke  was  a  part  of  the  cost  of  a  bridge  at  a  street  cross¬ 
ing.  The  amount  received  for  land  sold  $2,067.50  is  in¬ 
cluded  in  $5,487.93  shown  as  the  difference  between  the  cost 
of  land  as  recorded  in  the  accounting  records  and  the  cost 
as  returned  by  the  Holyoke  and  Westfield. 

In  addition  to  the  foregoing  data  obtainable  from  rec¬ 
ords  supporting  the  content  of  its  investment  in  road  and 
equipment  account,  the  carrier  has  filed  vrith  this  commis¬ 
sion  a  statement,  in  amou-t  $147,  claimed  by  it  as  expendi¬ 
tures  charged  to  other  accounts  representing  assessments 
for  public  improvements  which  it  claims  should  be  consid¬ 
ered  in  arriving  at  the  original  cost  of  its  property. 

Leased  Railway  Property. 

The  original  lease  was  dated  December  3,  1870,  and  was 
in  perpetuity  to  the  New  Haven  and  Northampton  Rail¬ 
road  Company  (of  1862).  It  provided  for  rent  equivalent 
to  7  per  cent  on  $200,000  of  outstanding  debt,  half  the  gross 
earnings  in  excess  of  $28,000,  and,  in  addition,  taxes  and 
maintenance.  On  May  4,  1878,  an  additional  rent  was  pro¬ 
vided  equivalent  to  6  per  cent  on  $60,000,  of  new  bonds  with 
provision  with  respect  to  gross  earnings  charged  to  road 
in  excess  of  $35,200.  On  April  1,  1887,  the  lease  was  as¬ 
signed  to  the  carrier.  On  January  30,  1908,  effective  as  of 
June  1,  1907,  the  lease  was  further  amended  to  require  a 
payment  semiannually  as  rent  of  $46,000  per  year,  in  addi¬ 
tion  to  all  taxes  and  the  cost  of  maintenance.  In  the  origi¬ 
nal  lease  there  is  a  clause  which  is  confirmed  by  the  supple¬ 
mental  leases,  requiring  the  lessee  to  fix  the  rates  for 
freight  and  passenger  traffic  from  New  York  and  from 
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New  Haven  within  a  stated  differential  as  related  to  the 
rates  from  the  two  points  named,  to  Springfield,  Mass. 

Providence  and  Worcester. 

Corporate  History. 

The  Providence  and  Worcester  was  formed;  November 
25,  1845,  as  a  consolidation  of  the  Providence  and  Worces¬ 
ter  Railroad  Company  (Mass.),  incorporated j  in  Massa¬ 
chusetts  by  special  act  March  12,  1844,  and  the  ^Providence 
and  Worcester  Railroad  Company  (R.  I.),  incorporated  in 
Rhode  Island  by  special  act  May  10,  1844. 

192  Development  of  Fixed  Physical  Property. 

The  property  of  the  Providence  and  Worcester  was  con¬ 
structed  by  its  own  forces,  and  construction  completed,  as 
follows : 


Recorded 

road 

mileage. 

Providence,  R.  I.,  to  Millville,  Mass.,  1847 . i .  19.00 

Millville  to  Worcester,  Mass.,  1847 . i .  23.00 

Valley  Falls  branch,  R.  I.,  1874 . \ .  7.00 


Total . i.  49.00 


The  Providence  and  Worcester  deeded  to  the  Boston 

j 

and  Providence  (R.  I.)  a  half  interest  in  the  4.970  miles 
of  road  from  Massachusetts  State  line  to  Boston  Switch, 
R.  I.  The  remainder  of  the  mileage,  which  constitutes  the 
road  mileage  wholly  owned,  is  now  surveyed  to  be  43.083 
miles. 

The  Providence  and  Worcester  has  joint  interest  in  0.756 
mile  of  road  with  the  Norwich  and  Worcester;  and  in 
0.283  mile  of  road  at  Worcester,  Mass.,  with  the  Norwich 
and  Worcester  and  the  Boston  and  Maine  Railroad. 

History  of  Corporate  Financing.  I 

The  Providence  and  Worcester  has  issued  and  retired, 
and  had  outstanding  on  date  of  valuation,  securities  as 
shown  in  schedule  following: 

Issued.  Retired,  j  Outstanding. 

Capital  stock .  $3,500,000  !  $3,500,000 

Funded  debt .  4,404,000  $2,904,000  i  1,500,000 

-  i 

2,904,000  j 


Total 


7,904,000 


5,000,000 
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The  recorded  considerations  received  for  the  securities 
issued  were: 


Par  value  Recorded 

issued.  Considerations.  value. 

$3,442,500.00  Cash .  S3, 630, 818. 11 

Cash .  1,817,692.64 

Patented  improvement  for  equipment .  600 . 00 

Land .  2,177.00 

2 , 152 , 000 . 00  -  Notes  receivable .  66,219.70 

Retirement  of  notes  payable .  172,433.72 

Interest  on  notes  payable .  1 , 625 . 31 

[Advertising  and  commission .  884.50 

1 , 500 . 00  Notes  receivable .  1 , 500 . 00 

66 , 000 . 00  Interest  during  construction .  66 , 000 . 00 

1 , 985 , 000 . 00  Retirement  of  other  securities .  1 ,  9S5 , 000 . 00 

7 , 000 . 00  Settlement  of  claims .  7 , 000 . 00 

250,000.00  Issued  to  lessee  for  additions  and  betterments 

to  property .  276,250.00 

7 , 904 , 000 . 00  Total  par  value  securities. 

T otal  recorded  value .  8 , 02S ,  200 . 98 

Premium  on  stock: 

29,552.00  Credited  to  profit  and  loss. 

634.42  Credited  to  income  as  interest. 

90 , 780 . 95  Credited  to  road  and  equipment. 

Discount  on  stock: 

Charged  to  profit  and  loss .  116, 600 . 00 

Charged  to  income  as  interest .  1 , 330 . 14 

Premium  on  bonds: 

121 , 163 . 75  Credited  to  profit  and  loss. 

8,146,131.12  8,146,131.12 


193  The  authorization  for  capital  stock  was  for  $3,500,- 
000,  all  of  which  was  issued  and  outstanding  on  date 
of  valuation.  The  funded  debt  outstanding  on  date  of  valu¬ 
ation  consisted  of  a  single  issue  of  first-mortgage  50-year 
4  per  cent  bonds,  dated  October  1,  1897. 

Short-term  notes. — From  date  of  incorporation  to  date 
of  valuation  the  Providence  and  Worcester  issued  and  re¬ 
tired  short-term  notes  for  considerations  as  follows : 


Issued.  Considerations.  Retired. 

$3,555,740.63  Cash . . $4,137,497.17 


321 ,050 . 31  Property,  road. 

173,633.21  Property,  equipment. 

42 , 035 . 03  Open  accounts. 

3 , 796 . 80  Interest. 

15,000.00  Capital  stock  of  the  Providence  and  Worcester. 
198,674.91  Material  and  supplies. 

First-mortgage  20-year  6  per  cent  bonds,  due 


Oct.  1,  1S97 .  172,433.72 

3,748,300.00  Renewals .  3,748,300.00 


8,058,230.89 


8,058,230.89 
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Results  of  Corporate  Operations. 

Income  account. — The  income  account  of  the  Providence 
and  Worcester  for  the  year  ended  on  date  of  valuation,  and 
for  the  period  from  September  27,  1847,  to  date  of  valua¬ 
tion,  is  stated  as  follows: 


Operating  income: 

Railway  operating  revenues . 

Railway  operating  expenses . 

Net  revenue  from  railway  operations .... 
Railway  tax  accruals . 

Railway  operating  revenue . 

Nonoperating  income: 

Income  from  lease  of  road . 

Miscellaneous  rent  income . 

Income  from  unfunded  securities  and  ac¬ 
counts  . 

Nonoperating  income . 

Gross  income . 

Deductions  from  gross  income: 


i 

Year.  i  Period. 

.  §27,158,303.20 

.  117,575,573.38 


9,582,729.82 

992,538.50 


j  8,590,191.32 


8416,000.00 

ill, 473, 583. 34 

181,447.90 

2,161.55 

202,263.28 

418,161.55 

111,857,294.52 

41S, 161.55 

120,447,485.84 

i 


Hire  of  equipment . 

Joint-facility  rents . 

Rent  for  leased  road . 

Miscellaneous  rents . 

Interest  on  funded  and  unfunded  debt . 

Maintenance  of  investment  organization .... 

Total . 

Net  income . 

Disposition  of  net  income: 

Dividend  appropriations  of  income . 

Balance  transferred  to  credit  of  profit  and 

loss . 


60,000.00 

7,467.28 

88,928.28 
!  91,024.97 

133.550.00 
i  27,353.31 

i  3,668,713.40 
167,594.29 

67,467.28 

I  4,177,164.25 

350,694.27 

16,270,321.59 

350,000.00 

13,830,664.00 

694.27 

i 

2,439,657.59 

Taxes  from  1847  to  1855,  inclusive,  in  amounj:  not  known, 
were  included  in  operating  expenses.  The  Providence  and 
Worcester  operated  under  lease  the  Milford  and  Woon¬ 
socket  Railroad  Company  from  August  1, 1868,  to  April  30, 
1883,  and  the  Hopkinton  Railroad  Company  from  May  1, 
1873,  to  April  30,  1883.  j 

194  Profit  and  loss  account. — The  profit  and  loss  ac¬ 
count  for  the  period  from  September  127,  1847,  to 
date  of  valuation,  as  shown  by  records  of  the  carrier,  is  as 
follows : 


I 

i 
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Credits: 

Credit  balances  transferred  from  income . $2 , 479 , 932 . 12 

Delayed  income  credits .  100 , 920 . 9 1 

Miscellaneous  credits — 

Premium  on  sale  of  capital  stock .  329,552.00 

Premium  on  sale  of  bonds .  121, 163 . 75 

Profit  and  loss  deficit  for  year  1854  trans¬ 
ferred  to  road  and  equipment .  37,891.59 

East  Providence  Land  Company’s  cash  on 

hand  turned  over .  6 , 794 . 05 

Difference  between  inventory  value  at  May 
1,  18S8,  and  book  value  at  July  1, 1889,  of 
material  and  supplies  turned  over  to 

lessee .  22,957.40 

Excess  of  appraised  value  of  equipment  on 

hand  May  1 , 1888,  over  book  value .  253 , 887 . 40 

Proceeds  from  sale  of  land  to  city  of  Paw¬ 
tucket .  1,500.00 

Profit  on  capital  stock  reacquired  and  sold .  726 . 00 

-  474,472.19 


Total . 

Debits: 

Debit  balances  transferred  from  income 

Dividend  appropriations  of  surplus _ 

Delayed  income  debits . 

Miscellaneous  debits — 


Discount  on  capital  stock .  116, 600 . 00 

Surpliis  transferred  to  road  and  equipment .  613 , 983 . 29 

Commission  on  sale  of  bonds .  812.50 

Compensation  to  trustees  for  bonds .  2 , 000 . 00 

Engraving  and  printing  bonds .  1 , 600 . 00 

Uncollectible  accounts  written  off .  16 , 453 . 79 

Proportion  of  expense  account  of  lease  to 
New  York,  Providence  and  Boston  Rail¬ 
road  Company .  11, 770 . 67 

Gratuity  to  treasurer .  500 . 00 

Settlement  of  award  with  estate  of  H. 

Campbell .  300 . 00 

Book  value  of  road  and  equipment  reduced 


(road,  88,627.81 ;  equipment,  8584,239.61)  592 , 867 . 42 
Credit  balance  at  June  30,  1915 . 


3,055,325.22 

40,274.53 

1,167,500.00 

251,656.08 


356,887.67 

239,006.94 


Total 


3,055,325.22 


Investment  in  Road  and  Equipment. 

The  investment  in  road  and  equipment,  including  land,  on 
date  of  valuation,  is  stated  in  the  books  of  the  Providence 
and  Worcester  to  be  $5,105,137.40,  made  up  as  follows. 

195 


Road: 

Cash.... .  34,336,275.70 

Capital  §tock .  68,177.00 

N otes  payable  issued .  321, 050 . 3 1 

Notes  receivable  surrendered .  10 , 414 . 63 

Cash  reimbursement  to  lessee .  430 , 000 . 00 

Bonds  8250,000  par  value  reimbursement  to 
lessee,  issued  at  agreed  value .  276 , 250 . 00 


Total .  5,442,167.64 
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From  which  is  deducted — 

Proceeds  of  sale  of  land  and  buildings . . .  159 , 715 . 68 

Proceeds  of  sale  of  branch  joint  with 

the  Nashua  (about  1  mile) .  8,250.00 

Received  from  the  Boston  and  Provi-  ! 

dence  Railroad  Corporation,  being  one-  i 

half  of  cost  of  road  from  Providence  j 

to  Central  Falls,  R.  I.,  and  total  cost 
of  road  from  Central  Falls  to  Massa¬ 
chusetts  State  line .  370 , 403 . 47  j 


Total 


Equipment: 

Cash . 

Capital  stock. 
Notes  payable 


538,369.15  i 

-  $4,903,798.49 

1,164,761.64  ! 

600.00  I 

173,633.21  j 


Total .  1,338,994.85  j 

From  which  is  deducted  proceeds  of  sale  of 

equipment .  62,100.00  ! 

-  11,276,894.85 


Net  charges  for  road  and  equipment. . . 

Other  items: 

Debits — 

Interest  on  notes . . 

Interest  on  unpaid  installment  on  for¬ 
feited  stock . 

Expense  on  forfeited  stock . 

Rent  paid  for  depot  at  Worcester . 

Deficit  in  earnings,  1854 . . 

Improvement  to  leased  wharf  at  Provi¬ 
dence  . . . . . 

Book  value  of  equipment  increased  to 
appraised  value  at  date  of  lease, 
credited  to  profit  and  loss . 


6,180,693.34 


2,613.86 

749.50 
339.46 
540.00 
37,891.59  , 

4,661.00  | 


253,887.40  j 


Total 


300,682.81 


Credits — 

Surplus  earnings,  1S50-1866,  road . 

Surplus  earnings,  1850-1866,  equipment 
Book  value  of  road  reduced — 

Charged  to  operating  expenses .... 

Charged  to  profit  and  loss . 

196 

Book  value  of  equipment  reduced  in  lieu 
of  depreciation — 

Charged  to  operating  expenses. . . . 

Charged  to  profit  and  loss . 

Premiums  on  capital  stock — 

Credited  to  road . 

Credited  to  equipment . 

Interest  on  preliminary  stock  install¬ 
ment  . 

Rents  collected  on  land . . . 

Insurance  recovered  from  station  fire . . . 
Receipt  from  grain  elevator  at  Provi¬ 
dence . 


560,221.05  I 
53,762.24i 

i 

36,743.621 

8,627.811 


35,000.00! 

584,239.61; 

61,887.95! 

28,893.00 

1 

1.3l! 

73.27 

696.41 

! 

6,092.48 


Total 


1,376,238.75 

- I  1,075,555.94 


Balance  of  investment  date  of  valuation — 

Road .  4,276,250.00 

Equipment .  828,887.40 

- *  5,105,137.40 
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The  “other  items”  noted  above  are  not  in  accordance 
with  the  present  accounting  classification.  If  such  were 
eliminated  from  the  Providence  and  Worcester  investment 
in  road  and  equipment  account,  and  the  equipment  be 
omitted,  because  it  has  been  disposed  of  to  the  lessee,  as 
hereinafter  explained,  the  balance  therein  would  be  reduced 
to  $4,903,798.49,  representing  investment  in  road  only,  sum¬ 
marized  as  follows: 


Recorded  money  outlay . $4, 766, 275. 70 

Short-term  notes  at  par  value .  321 , 050 . 31 

Capital  stock  par  value .  68,177.00 

Funded  debt,  par  value  $250,000,  issued  at  an  agreed  value  of ... .  276 , 250 . 00 

Notes  receivable  surrendered,  par  value . .  10,414.63 


tainable,  that  may  be  represented  by — 

Property  sold  for  proceeds  of .  167 , 965 . 68 

Property  transferred  to  the  Boston  and  Providence  Railroad 
Corporation  for . .  370 , 403 . 47 


The  amount  of  $370,403.47  credited  as  received  from  the 
Boston  and  Providence  Railroad  Corporation  for  the 
Providence  and  Worcester’s  portion  of  the  cost  of  property 
transferred  is  as  it  appears  on  the  Providence  and  Wor¬ 
cester’s  records.  The  books  of  the  Boston  and  Providence 
Railroad  Corporation  show  this  as  $389,881.67.  No  ex¬ 
planation  of  the  difference  can  be  made.  All  of  the  equip¬ 
ment  owned  by  the  Providence  and  Worcester  on  May  1, 
1888,  when  its  property  was  leased,  was  delivered  to  the 
lessee  and  none  has  been  acquired  since.  The  carrier,  the 
present  lessee,  has  added  to  its  account  for  investment  in 
road  and  equipment  the  appraised  value  of  the  equipment 
delivered  under  the  lease,  $828,887.40,  and  has  recorded  its 
liability  to  the  Providence  and  Worcester  in  that  sum.  The 
carrier,  in  its  return  of  equipment,  has  included  equipment 
both  owned  and  acquired  under  lease,  in  use  on  date  of 
valuation,  as  its  owned  equipment.  The  total  book  cost  of 
equipment  found  in  the  books  of  the  Providence  and  Wor¬ 
cester  has  accordingly  been  excluded  from  the  account  as 
restated.  It  is  not  known  'whether  the  retirements 
197  credited  to  the  investment  in  road  and  equipment 
account  cover  all  property  retired  or  abandoned. 

Property  worn  out  and  withdrawn  from  use  has  not  in 
all  cases  been  written  out  of  the  investment  account.  In 
some  instances  property  abandoned  or  retired  has  been 
replaced  by  other  property,  but  no  adjustments  of  the 
investment  in  road  and  equipment  were  made  to  provide 
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for  the  differences  in  cost.  The  account  contains  no  credits 
for  property  retired  except  for  that  which  was  sold.  The 
proceeds  of  such  sales  were  credited,  but  in  wh$t  amount 
these  credits  were  different  from  the  original  charges  for 
the  property  sold  can  not  be  stated.  The  record  is  not 
sufficient  to  show  just  what  changes  should  be  made. 

The  carrier  has  stated  that  the  foregoing  outlaws  include 
$53,929.28  as  the  cost  of  certain  lands  classified  herein  as 
noncarrier  and  $85,252.52  for  lands  classified  as  partly  car¬ 
rier  and  partly  noncarrier.  Of  these  amounts,  $53,594.69 
(comprising  $50,616.61  and  $2,978.08)  and  $85,202.52  (com¬ 
prising  $74,291.84  and  $10,910.69)  are  shown  in  the  chapter 
on  original  cost  to  date  as  supported  by  accounting  records, 
and  $334.59  and  $50  as  not  so  supported.  The  portion  of 
the  cost  of  the  partly  carrier  and  partly  noncarrier  lands 
equitably  assignable  to  the  noncarrier  uses  of  those  lands 
has  not  been  determined.  j 

The  amount  shown  as  expenditures  by  the  lessee,  $706,- 
250,  was  repaid  by  the  Providence  and  Worcester  by  the 
issue  of  bonds  and  the  proceeds  from  the  sal6  of  stock. 
Capital  stock  of  the  par  value  of  $500,000  was  issued  to 
stockholders  for  cash  at  par;  $70,000  of  the  proceeds  was 
retained  by  the  Providence  and  Worcester  to  pay  for  work 
done  prior  to  the  lease ;  and  the  remainder  of  the  proceeds, 
$430,000  was  paid  to  the  lessee.  First-mortgage  bonds  of 
the  par  value  of  $250,000  were  delivered  to  the  lessee  in 
settlement  of  the  remaining  $276,250  expended  by  the 
lessee. 

Original  Cost  to  Date.  I 

The  original  cost  to  date  of  all  common-carrier  property 
owned  by  the  Providence  and  Worcester  can  not  be  as¬ 
certained  from  the  records  that  are  obtainable]  The  rec¬ 
orded  outlay  for  road,  including  land,  to  date  of  valuation, 
is  as  follows :  | 


Recorded  money  outlay  by  the  Providence  and  Worcester .  $4,766,275.70 

Recorded  money  outlay  by  the  carrier:  i 

Repaid  with  $250,000  par  value  of  bonds .  j  276 , 250 . 00 

Charged  to  improvements  on  leased  railway  property .  1,818,147.89 

Short-term  notes  at  par  value .  i  321 , 050 . 31 

Capital  stock  at  par  value .  i  68,177.00 

Notes  receivable  surrendered  at  par  value . j  10,414.63 


From  which  should  be  deducted  the  portions,  not  definitely; 
ascertainable,  that  may  be  represented  by — 

Property  sold  for  proceeds  of . . . . . j 

Property  transferred  to  the  Boston  and  Providence  Railroad  j 
Corporation  for . 


167,965.68 

370,403.47 
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It  is  not  known  whether  the  retirements  credited  to  the 


investment  in  the  road  and  equipment  account  cover  all 
property  retired  or  abandoned.  The  outlays  listed  above 


may  include  some  or  all  of  the  cost  of  noncarrier  lands 


and  of  certain  lands  classified  partly  as  carrier  and  partly 


as  non-carrier.  The  Providence  and  Worcester  had  no 


account  for  miscellaneous  physical  property.  These  costs, 
so  far  as  ascertained,  are  shown  hereinafter. 

198  In  addition  to  the  foregoing  data  obtainable  from 
records  supporting  the  content  of  its  investment  in 
road  and  equipment  account,  the  Providence  and  Worces¬ 
ter  has  filed  with  this  commission  a  statement  in  amount 


$10,297.83  claimed  by  it  as  expenditures  charged  to  other 
accounts  representing  assessments  for  public  improve¬ 
ments,  which  it  claims  should  be  considered  in  arriving  at 
the  original  cost  of  its  property. 

Cost  of  lands. — The  Providence  and  Worcester  reports 
the  original  cost  of  all  lands  and  rights  owned,  including 
both  carrier  and  noncarrier  lands,  as  $1,512,216.70.  The 
return  includes  $71,811.63  of  costs  that  can  not  be  allocated 
to  parcels  and  which  may  be  duplicated  in  the  return. 
With  respect  to  this  item,  the  carrier  returns  $71,811.63 
which  it  could  not  assign  to  parcels,  and,  on  the  other  hand, 
it  returned  a  number  of  parcels  for  which  it  could  not  as¬ 
certain  the  recorded  cost,  but  for  which  it  reported  the 
consideration  named  in  deeds  and  in  condemnation  awards. 


Therefore,  it  is  not  improbable  that  this  $71,811.63  is  in¬ 
cluded,  at  least  in  part,  in  these  considerations.  Further¬ 
more,  the  Providence  and  Worcester  disposed  of  certain 
lands,  and  these  costs,  that  can  not  be  allocated  may  have 
applied  in  part  to  lands  that  it  no  longer  owns.  Conse¬ 
quently,  it  is  apparent  that  a  definite  statement  that  the 
$71,811.63  is  or  is  not  duplicated  in  the  return  can  not  be 
made. 


The  return  further  includes  costs  of  $188,945.23  which 
represent  claimed  expenditures  for  land,  land  damages,  and 
other  expenses  for  grade-crossing  eliminations. 

The  carrier  has  filed  a  claim  for  the  Providence  and 


Worcester  with  our  Bureau  of  Valuation,  amounting  to  $32,- 
482.27,  in  connection  with  the  cost  of  grade-crossing  elimi¬ 
nation,  which  includes  a  part  of  the  cost  of  lands  returned 
by  the  company.  If  the  original  cost  of  the  lands  is  used 
in  lieu  of  the  ascertained  present  value  of  lands,  and  the 
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carrier’s  claim  is  included  in  the  cost  of  reproduction  new, 
there  would  be  a  duplication  of  some  indeterminate  part  of 
the  amount  of  that  claim.  For  that  reason  this  item  is 
hereinafter  classified  and  explained  separately  from  the 
items  for  land,  concerning  which  no  further  explanations 
appear  to  be  necessary. 

In  verification  and  after  excluding  the  above 
balance  would  show  $1,251,459.84  of  costs,  classified  as  fol¬ 
lows  :  i 


items,  the 


Classification. 

i4s  a  whole. 

Carrier  lands  owned . 

Carrier  lands  jointly  owned,  the  Providence  and 

Worcester’s  portion . 

Rights  in  private  lands . 

Noncarrier  lands  owned . 

Noncarrier  lands  jointly  owned,  the  Providence 

and  Worcester’s  portion . 

Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  owned . 

Lands  classified  as  partly  carrier  and  partly  non- 
carrier,  owned  jointly  with  other  carriers . 

In  Rhode  Island. 

Carrier  lands  owned . 

Carrier  lands  jointly  owned,  the  Providence  and 

Worcester’s  portion . 

Rights  in  private  lands . 

Noncarrier  lands  owned . 

Noncarrier  lands  jointly  owned,  the  Providence 

and  Worcester’s  portion. . . . . 

Lands  classified  as  partly  carrier  and  partly  non- 

carrier,  owned . 

Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  owned  jointly  with  other  carriers . 

In  Massachusetts. 

Carrier  lands  owned . _ . 

Carrier  lands  jointly  owned,  the  Providence  and 

Worcester’s  portion . 

Rights  in  private  lands . 

Noncarrier  lands  owned . 

Lands  classified  as  partly  carrier  and  partly  non- 
carrier,  owned . 


Costs  sup¬ 
ported  by 
accounting 
records. 

.^.mounts  not 
supported  by 
accounting 
records. 

$917,531.91 

$19,208.19 

173,314.32 

736.66 

50,616.61 

2,978.08 

172.36 
j  1,314.60 

334.59 

74,291.84 

10,910.68 

i 

1  50.00 

721,182.12 

16,230.18 

138,680.63 

340.00 

36,948.44 

2,978.08 

172.36 

100.00 

334.59 

j 

71,083.99 

10,910.68 

50.00 

j 

196,349.79 

i 

2,978.01 

34,633.69 

396.66 

13,668.17 

3,207.85 

i 

1,214.60 

i 

1 . 

i 

'  199  The  carrier  has  stated  that  the  foregoing  outlays 
include  $53,929.28  as  the  cost  of  certain  lands  classi¬ 
fied  herein  as  noncarrier  lands  and  $85,252.52  for  lands 
classified  as  partly  carrier  and  partly  noncarrier .  Of  these 
amounts,  $53,594.69  (comprising  $50,616.61  and  $2,978.98) 
and  $85,202.52  (comprising  $74,291.84  and  $10,910.68)  are 
shown  in  the  chapter  on  original  cost  to  date  as;  supported 


j 
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by  the  accounting  records,  and  $334.59  and  $50  as  not  so 
supported.  The  portion  of  the  cost  of  the  partly  carrier 
and  partly  noncarrier  lands  equitably  assignable  to  the 
noncarrier  uses  of  these  lands  has  not  been  determined. 

The  recorded  cost  of  land  and  land  damages  incident 
to  the  elimination  of  grade  crossings,  hereinbefore  referred 
to,  was  assumed  by  the  respective  participants  as  follows : 


Providence  and  Worcester .  S109,063.79 

Others . .  79, SSI. 44 

Total.... .  1S8,945.23 


The  proportion  expended  by  the  Providence  and  Wor¬ 
cester  has  been  verified  in  the  accounting  records  and  con¬ 
sists  of  recorded  money  outlay  classified  as  for  carrier 
lands  owned  and  used.  A  statement  has  been  submitted  by 
the  Providence  and  Worcester  for  consequential  damages 
in  connection  with  the  elimination  of  grade  crossings,  which 
it  claims  should  be  considered  in  the  reproduction  costs  of 
its  property.  This  claim  has  been  classified  as  follows: 


Items  included  in  the  land  return . .  §143 , 354 . 45 

Items  not  included  in  the  land  return . .  945. 12 

Total .  144,299.57 

Less  amount  allocated  to  other  parties . .  111,817.30 

Balance  claimed  by  the  Providence  and  Worcester .  32,4S2.27 


Inasmuch  as  the  total  expenditure  includes  such  a  large 
proportion  of  items  appearing  in  the  land  return,  the 
amount  claimed  as  consequential  damages  must  of  neces¬ 
sity  include  an  equal  proportion  of  such  items  which,  if 
allowed  as  part  of  the  reproduction  costs  of  the  crossings 
would,  to  that  extent,  be  a  duplication  of  items,  the  amount 
of  which  cannot  be  definitely  stated,  included  as  part  of 
the  original  cost  of  lands  if  the  original  cost  of  lands  is 
used  in  lieu  of  present  value. 

Cost  of  equipment. — The  Providence  and  Worcester  made 
no  return  as  to  equipment.  The  total  recorded  net  ex¬ 
penditure  for  equipment  has  been  excluded,  because  the 
equipment  has  been  transferred  to  the  lessee  and  the  ap¬ 
praised  value  thereof  added  to  its  account  for  investment 
in  road  and  equipment.  The  amount  transferred  is  the 
net  of  all  the  entries  in  the  account  for  investment  in 
road  and  equipment  described  as  relating  to  equipment, 
and  comprises  the  following: 


I 
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Cash .  $1,164,761.64 

Capital  stock . j  600 . 00 

Notes  payable .  i  173,633.21 


~i - 

Total  expenditures . i  1 , 338 , 994 . 85 

Less  proceeds  from  sale  of  equipment . I  62,100.00 


Net  expenditures . j  1,276,894.85 


200  This  amount  was  reduced  by  charges  to  the  fol¬ 
lowing  accounts:  I 


Earnings  (profit  and  loss) .  $53 , 762 . 24 

Operating  expenses .  35 , 000 . 00 

Premium  on  capital  stock .  28 , 893 . 00 

Profit  and  loss,  debit .  5S4 , 239 . 61 


Total,  debit .  70 1,894.  $5 

Profit  and  loss,  credit .  253 , 887 . 40 

- r-  $448,007.45 


Net  charge  for  equipment  transferred  to  lessee . i .  828,887.40 


Cost  of  shop  machinery . — The  Providence  and  Worcester 
returned  $80,580  as  costs  of  shop  machinery.  This  repre¬ 
sents  shop  machinery  located  in  the  shops  at  Valley  Falls, 
K.  I.  This  has  been  compared  with  the  accounting  records 
and  shows  $12,844  as  actual  costs  supported  by  accounting 
records  and  $67,736  as  estimates  by  the  Providence  and 
Worcester. 


Miscellaneous  Physical  Property. ; 

i 

The  accounts  of  the  Providence  and  Worcester  do  not 
record,  as  such,  any  investment  in  miscellaneous  physical 
property  on  date  of  valuation.  However,  certain  lands, 
with  costs  of  $53,594.69  charged  to  the  account  for  invest¬ 
ment  in  road  and  equipment  and  $334.59  not  identified  in  the 
accounts,  have  been  classified  herein  as  noncarrier  lands. 
On  the  other  hand,  other  lands  owned  by  the  company  and 
charged  to  its  account  for  investment  in  road  and  equip¬ 
ment  have  been  classified  herein  as  partly  carrier  and  partly 
noncarrier,  as  detailed  hereunder.  j 

i 

Costs  sup-  Amounts  not 
ported  by  supported  by 
accounting  accounting 

Classification.  records.  |  records. 

Lands  classified  as  partly  carrier  and  partly  non- 

carrier,  owned,  leased  to  carrier .  $74,291.84 

Lands  classified  as  partly  carrier  and  partly  non¬ 
carrier,  jointly  owned,  leased  to  the  carrier, 
portion  of  the  Providence  and  Worcester .  10,910.68 

24—5466o 


$50.00 
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The  amount  that  would  be  includible  in  the  miscellaneous 
physical  property  account  to  represent  the  investment  in 
noncarrier  lands  has  not  been  fully  determined. 

Investments  in  Other  Companies. 

The  Providence  and  Worcester  has  no  investments  in 
other  companies.  Prior  to  date  of  valuation  it  had  acquired 
and  disposed  of  notes  receivable  for  the  following  con¬ 
siderations. 

201 


Recorded  Recorded 

value  in  ac-  value  in  dis¬ 
quisition.  Consideration.  posal. 

$53,670.90  Cash .  $288,080.20 

1 39 , 230 . 00  Stock  installments. 

1 , 500 . 00  Part  payment  for  two  bonds. 

1 6 , 989 . 70  Other  notes  receivable. 

123 , 540 . 12  Other  considerations .  32 , 963 . 92 

Property,  road .  10,414.63 

Part  payment  for  Providence  and  Worcester  stock . .  500.00 

Uncollectible  notes  canceled .  2,971.97 

126,615.00  Renewals .  126,615.00 


461,545.72  Total .  461,545.72 


Leased  Railway  Property. 

On  May  1, 1888,  the  Providence  and  Worcester  leased  its 
property  to  the  New  York,  Providence  and  Boston  Rail¬ 
road  Company  for  99  years.  On  April  1,  1892,  the  New 
York,  Providence  and  Boston  Railroad  Company  leased  its 
property  to  the  carrier,  which  also  took  over  the  Provi¬ 
dence  and  Worcester’s  road  under  the  lease  of  May  1, 1888. 
A  new  lease  was  made  on  December  17, 1892,  to  be  effective 
from  July  1, 1892,  and  to  run  for  99  years.  The  lessee  pays 
as  rent  each  year  10  per  cent  on  the  lessor’s  capital  stock, 
interest  on  the  debt  and  $6,000  a  year  for  maintenance  of 
the  Providence  and  Worcester’s  organization.  The  rent  is 
payable  quarterly.  The  lessee  maintains  the  property  and 
pays  all  taxes.  Additions  and  betterments  to  the  leased 
property  made  by  the  lessee  become  the  property  of  the 
lessor  without  liability  for  payment  therefor.  The  lessee  is 
liable  to  the  Providence  and  Worcester  at  the  termination 
of  the  lease  for  equipment  and  personal  property  taken  by 
the  former  lessee  to  the  amount  of  $909,635.37,  of  which 
$828,887.40  represents  equipment.  For  the  year  ended  on 


j 
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date  of  valuation  the  payments  to  the  lessor  under  pro¬ 
visions  of  the  lease  amounted  to  $416,000. 

Chatham  Railroad. 

Development  of  Fixed  Physical  Property. 

i 

The  road  of  the  Chatham  Railroad,  7.100  miles  in  length, 
was  opened  for  operation  November  21,  1887. 

History  of  Corporate  Financing.  ! 

The  capital  stock  authorized  is  700  shares  of  $100  each, 
or  $70,000,  of  which  682  shares  have  been  issued  at  par  for 
cash.  The  town  of  Chatham  Railroad  holds  3lf)  shares  and 
the  remainder  is  held  in  small  lots  by  316  shareholders. 
First-mortgage  6  per  cent  bonds,  par  value  $30,000,  dated 
November,  1887,  due  in  15  and  20  years,  were  issued  at  par 
for  cash  and  were  retired  with  cash  at,  or  before,  maturity. 
Notes  payable  issued  for,  and  retired  by,  cash  at  par 
amounted  to  $20,500.  On  date  of  valuation  all  evidences  of 
debt  had  been  retired  and  only  the  capital  stock,  $68,200, 
was  outstanding. 

202  Results  of  Corporate  Operations.  j 

Income  account. — The  income  account  of  the  Chatham 
Railroad  for  the  year  ended  on  date  of  valuation  and  for 
the  period  from  November  21, 1915,  to  date  of  valuation,  is 
stated  as  follows: 


Operating  income: 

Railway  tax  accruals . 

Net  deficit . 

Nonoperating  income: 

Income  from  lease  of  road . 

Other  income . 

Total . 

Gross  income . 

Deductions  from  gross  income: 

Miscellaneous  rents . 

Interest  on  funded  debt . 

Interest  on  unfunded  debt . ...... 

Maintenance  of  investment  organization 


Year,  j 

J 

Period. 

$4,542.89 

| 

- r 

4,542.89 

$3,610.00 

1 

97,502.31 

3,557.08 

3,610.00 

101,059.39 

3,610.00 

96,516.50 

i 

156.00 

25.00 

29,256.00 

1.144.37 

4.828.38 

Total .  156.00 

Net  income .  3 , 454 . 00 

Disposition  of  net  income: 

Dividend  appropriations  of  income .  3 , 410 . 00 

■  “  -  i 

Income  balance  transferred  to  credit  of  profit 
and  loss .  44.00 


35.253.75 

61.262.75 
26,939.00 

34.323.75 
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Profit  and  loss  account . — The  profit  and  loss  account  for 
the  period  from  November  21,  1887,  to  date  of  valuation, 
as  shown  by  records  of  the  Chatham  Railroad  is  as  follows: 


Credits: 

Credit  balances  transferred  from  income . .  $36 , 270 . 27 

Miscellaneous  credits . .  516 . 37 


Grand  total .  36,786.64 

Debits: 

Debit  balances  transferred  from  income .  1 , 946 . 52 

Loss  on  retired  road  and  equipment  (car  house  destroyed) _  1,000.00 

Credit  balance  on  date  of  valuation . .  33 , 840 . 12 


Grand  total . .  36 , 786 . 64 


Investment  in  Road  and  Equipment. 

The  investment  in  road  (no  equipment  is  owned),  includ¬ 
ing  land,  on  date  of  valuation,  is  stated  in  the  books  of  the 
Chatham  Railroad  to  be  $99,491.12,  consisting  entirely  of 
recorded  money  outlay,  of  which  $96,543.21  was  for  orig¬ 
inal  construction  and  $3,947.92  for  additions  and  better¬ 
ments,  from  which  was  deducted  $1,000  representing  the 
amount  charged  to  profit  and  loss  for  car  house  destroyed. 
The  actual  outlay  of  the  Chatham  Railroad  in  the  car 
house,  which  was  destroyed,  is  not  known,  nor  is  it  known 
whether  this  item  covers  all  the  property  retired  or  aban¬ 
doned,  the  Chatham  Railroad  having  made  no  return  of 
abandoned  property. 

The  outlays  by  the  Chatham  Railroad  may  also  include 
some  of  the  cost  of  noncarrier  lands  and  some  of  the  cost 
of  partly  carrier  and  partly  noncarrier  land.  In  its 
203  return  of  lands  the  Chatham  Railroad  reports  costs 
supported  by  accounting  records  of  $125  of  noncar¬ 
rier  lands  and  of  $373  for  lands  devoted  partly  to  carrier 
and  partly  to  noncarrier  purposes. 

The  carrier  has  stated  that  the  above  outlays  include 
$125  and  $373,  the  cost  of  certain  lands  classified  herein  as 
noncarrier  lands  and  as  partly  carrier  and  partly  non¬ 
carrier  lands,  respectively.  These  amounts  are  shown  in 
the  chapter  on  original  cost  to  date  as  supported  by  the 
accounting  records.  The  portion  of  the  cost  of  the  partly 
carrier  and  partly  noncarrier  lands  equitably  assignable  to 
the  noncarrier  uses  of  these  lands  has  not  been  determined. 

Original  Cost  to  Date. 

The  original  cost  to  date  of  all  common-carrier  property 
owned  by  the  Chatham  Railroad  can  not  be  ascertained 
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from  the  records  that  are  obtainable.  The  recorded  money 
outlay  for  road,  including  land,  to  date  of  valuation,  is  as 
follows : 

By  the  Chatham  Railroad . j. .  $100,491 . 13 

By  the  carrier  (charged  to  improvements  on  leased  railway 

property) . L.  205.17 

i 


Total . . .  100,696.30 

From  the  above  should  be  deducted  the  original  outlay 
for  the  car  house  destroyed,  charged  off  at  $1,000,  and  the 
original  outlay  attaching  to  lands  devoted  to  noncarrier 
purposes,  and  further  the  original  outlay  representing 
additional  property  retired  or  abandoned  if  such  there  be. 

The  carrier  has  stated  that  the  above  outlays  include  $125 
and  $373,  the  cost  of  certain  lands  classified  herein  as  non¬ 
carrier  lands  and  as  partly  carrier  and  partly  noncarrier 
lands,  respectively.  These  amounts  are  showp  in  the  sec¬ 
tion  of  this  chapter  devoted  to  the  cost  of  lands,  as  sup¬ 
ported  by.  the  accounting  records.  The  portion  of  the  cost 
of  the  partly  carrier  and  partly  noncarrier  lands  equitably 
assignable  to  the  noncarrier  uses  of  these  lajads  has  npt 
been  determined. 

Cost  of  lands. — The  Chatham  Railroad  reports  the  origi¬ 
nal  cost  of  all  lands  owned,  including  carrier  and  non¬ 
carrier  lands,  as  $5,908.31,  which,  after  a  check  thereof,  may 
be  classified  as  follows : 


Classification. 


Cost  sup¬ 
ported  by 
accounting 
records. 


Carrier  lands  owned . 1  $5,410 . 31 

Noncarrier  lands  owned . . . . . ■  125.00 

Lands  classified  partly  as  carrier  and  partly  as  noncarrier,  owned.  373 . 00 


Miscellaneous  Physical  Property.; 

i 

The  accounts  of  the  Chatham  Railroad  do  not  record,  as 
such,  any  investment  in  miscellaneous  physical  property  on 
date  of  valuation.  However,  certain  lands,  'vtdth  costs  of 
$125,  owned  by  the  company  and  charged  to  its  account  for 
investment  in  road  and  equipment,  have  been  classified 
herein  as  noncarrier  lands.  On  the  other  hand;,  other  lands 
owned  by  the  company  and  charged  to  its  account  for  in¬ 
vestment  in  road  and  equipment,  have  been  classified  herein 
as  partly  carrier  and  partly  noncarrier.  These  lands  are 
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returned  with  costs  of  $373,  which  are  supported  by 
204  the  accounting  records.  The  amount  that  would  be 
includible  in  the  miscellaneous  physical  property 
account  to  represent  the  investment  in  noncarrier  lands  has 
not  been  fully  determined. 

Leased  Kailway  Property. 

The  property  of  the  Chatham  Railroad  is  leased  to  the 
carrier  under  date  of  March  15, 1911,  which  lease  runs  from 
January  1,  1911,  for  81  years  and  2  months.  The  lessee 
pays  as  rent  each  year  $5  per  share  on  682  shares  of  capi¬ 
tal  stock  and  $200  for  maintenance  of  the  lessor’s  organiza¬ 
tion.  The  rent  is  payable  semiannually.  The  lessee  pays 
all  taxes  and  maintains  the  road.  The  rent  for  the  year 
ended  on  date  of  valuation  was  $3,610.  Prior  to  the  effec¬ 
tive  date  of  the  present  lease  the  rent  was  a  proportion  of 
the  gross  revenues.  From  the  date  of  operation,  November 
21, 1887,  the  road  was  operated  by  the  Old  Colony  Railroad 
under  contract,  to  March  1,  1893.  At  that  date  the  Old 
Colony  Railroad  leased  all  of  its  property  to  the  carrier, 
which  operated  the  Chatham  Railroad  under  the  same  con¬ 
tract  until  June  16,  1905,  when  a  new  agreement  was  made. 
On  March  15,  1911,  a  lease  for  81  years  and  2  months  from 
January  1,  1911,  was  executed,  and  under  this  lease  the 
property  is  now  held. 

Norwich  and  Worcester. 

Corporate  History. 

The  following  chart  shows  the  short  titles  of  the  corpora¬ 
tions,  the  respective  dates  of  incorporation,  and  for  each 
predecessor  the  date  of  succession,  the  immediately  suc¬ 
ceeding  corporation,  and  the  manner  of  succession.  Refer¬ 
ence  to  each  of  these  corporations  is  made  in  the  last 
column  by  its  respective  number  shown  in  the  first  column. 

No.  Name.  Incorporation.  Succession. 

1  Norwich  and  Worcester  In  Connecticut  and  Mas- 

Railroad  Company.  sachusetts,  June  22, 

1836. 

2  Boston,  Norwich  and  New  In  Connecticut,  May  1,  Consolidated  with  3 

London  Railroad  Com-  1832.  to  form  1,  June 

panv.  22,  1836. 

3  The  Worcester  and  Nor-  In  Massachusetts,  Mar.  Consolidated  with  2 

wich  Railroad  Com-  15,  1833.  to  form  1,  June 

pany.  22,  1836. 
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Development  of  Fixed  Physical  Property. 

j 

On  date  of  valuation  the  Norwich  and  Worcester  owned 
70.545  miles  of  railroad,  extending  from  Worcester,  Mass., 
to  Groton,  Conn.,  with  a  branch  of  about  0.22  mile  in  the 
city  of  Worcester.  The  road  was  built  under  contract,  and 
the  sections  were  put  into  operation  as  completed,  as 
follows : 

Mileage 


Worcester,  Mass.,  to  Norwich,  Conn.,  1840 . . .  59 

Norwich,  Conn.,  to  Allyn’s  Point,  Conn.,  1843 . j. .  6 

Allyn’s  Point,  Conn.,  to  Groton,  Conn.,  1889 . L .  6 


Total . ! .  71 


History  of  Corporate  Financing. 


The  Norwich  and  Worcester  has  issued  and  retired,  and 
had  outstanding  on  date  of  valuation,  securities  &s  follows : 

205 

Issued.  Retired.  Outstanding. 

Common  stock . $2,400,000.00  $2,393,400.00  $6,600.00 

Preferred  stock .  3,000,000.00  .  3,000,000.00 

Funded  debt .  3,752,270.59  2,552,270.59  i  1,200,000.00 


Total .  9,152,270.59  4,945,670.59  :  4,206,600.00 

The  recorded  considerations  received  for  th@  securities 
issued  were : 


Par  value 
issued. 

$1,052,445.87 

4,583,200.00 

44,500.00 

400,000.00 

200,000.00 

99,824.72 

328,900.00 

419,000.00 

1,974,400.00 

50,000.00 


9,152,270.59 


342,777.22 

96,675.00 

96,113.00 

20,000.00 


Consideration. 


Recorded 

value. 


Unknown . |$1 ,052,445.87 

Cash . |  4,507,653.26 

Bills  receivable . i  44,500.00 

Massachusetts  certificates  of  debt .  420,000.00 

City  of  Norwich  certificates  of  debt .  200,000.00 

Retirements  of  dividend  scrip . ]  .  99,824.72 

Stock  of  Norwich  and  New  York  Transportation  , 

Company . i  420,575.00 

Treasury  stock  canceled . j  419,000.00 

Common  stock  retired  by  preferred .  1 , 974 , 400 . 00 

Loan  of  credit  to  Norwich  and  New  London 
Steamboat  Company . ;  50 , 000 . 00 


Total  par  value  of  securities. 

Total  considerations . :  9 , 188 , 398 . 85 

Premium  on  stock  sold  for  cash. 

Premium  on  stock  issued  for  securities. 

Premium  on  bonds  sold  for  cash. 

Premium  on  certificates  of  debt. 

Discount  on  stock  sold  for  cash .  514 , 436 . 96 

Commissions  on  bonds  issued  for  other  securities.  I  5 , 000 . 00 


9,707,835.81 


i 


9,707,835.81 


376  ST.  Y.,  X.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 

Of  the  common  stock,  $1,974,400  par  value  was  retired  by 
conversion  into  preferred  stock,  and  $419,000  canceled. 
There  is  outstanding  a  balance  of  $6,600  par  value,  the 
holders  of  which  are  unknown,  and  on  which  no  dividends 
are  accrued.  Funded  debt  was  retired  as  follows:  $1,210,- 
750  by  cash,  $503,000  by  notes  payable,  $788,470.59  by  notes, 
$50,000  by  loan  canceled,  and  $50  by  gain  in  retirement 
charged  to  profit  and  loss,  making  a  total  of  $2,552,270.59. 

The  funded  debt  outstanding  on  date  of  valuation  con¬ 
sisted  of  a  single  issue  of  30-year  4  per  cent  bonds,  dated 
March  1,  1987,  which  were  authorized  to  the  extent  of  $2,- 
000,000,  but  of  which  only  $1,200,000  was  issued. 

Short-term  notes. — From  date  of  incorporation  to  date  of 
valuation  the  Norwich  and  Worcester  issued  and  retired 
short-term  notes  for  consideration  as  follows: 


Issued.  Consideration.  Retired. 

S3, 029, 956. 77  Cash .  S3, 945, 860.51 

7,190,382.81  Renewals .  7,190,382.81 

83 , 143 . 24  Construction. 

108,734.45  Equipment. 

129,726.05  Operating  materials. 

503 ,  COO .  00  Other  securities  retired. 

125,000.00  Loan  of  credit,  canceled .  125,000.00 

42 , 000 . 00  Guarantee  of  loan. 

49 , 300 . 00  Unknown. 

11,261,243.32  11,261,243.32 


There  is  no  outstanding  liability  at  date  of  valua¬ 
tion. 

206  Scrip. — Interest  bearing  scrip  was  issued  as  divi¬ 

dends  on  stock  in  1855  and  1856  to  the  par  value  of 
$95,017.50,  which,  with  interest  amounting  to  $7,655.72,  was 
redeemed  by  cash,  $2,848.50,  and  bonds,  $99,824.72. 

Results  of  Corporate  Operations. 

Income  account. — The  income  account  of  the  Norwich  and 
Worcester  for  the  year  ended  on  date  of  valuation,  and  for 
the  period  from  March  1, 1843,  to  date  of  valuation,  may  be 
stated  as  follows : 


Year.  Period. 

Operating  income: 

Railway  operating  revenues .  $23 , 406 , 977 . 82 

Railway  operating  expenses .  14 , 7S9 , 933 . 59 


Net  revenue  from  railway  operations .  8,617, 044 . 23 
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Year. 

Nonoperating  income: 

Income  from  lease  of  road .  $290 , 500 . 00 

Dividend  income . 

Income  from  unfunded  securities  and  ac¬ 
counts  . . .  1 , 262 . 27 

Contributions  from  other  companies . 


Period. 

50,082.42 

75,307.95 

68,503.93 

513,921.01 


Total .  291,762.27  |  707,815.31 

Gross  income .  291, 762 .27  9 , 324 , 859 . 54 

Deductions  from  gross  income: 

Joint-facility  rents .  301 , 263 . 08 

Interest  on  "funded  and  unfunded  debt .  48 , 000 .00  j  1 , 672 , 469 . 30 

Maintenance  of  investment  organization ....  3 , 806 .98  I  33 , 333 . 72 

Income  transferred  to  other  companies .  j  100,170.67 

-  — j - 

Total .  51,806.98  2,107,236.77 

Net  income .  239,955.29  :  7,217,622.77 

Disposition  of  net  income:  j 

Dividend  appropriations  of  income .  240 , 000 .00  6 , 428 , 137 . 35 


Income  balance  transferred  to  profit  and  loss: 

Credit . 

Debit . 


44.71 


789,485.42 


The  books  of  account  from  1887  to  1915  do  not  reflect  the 
receipt  of  the  rental  from  the  lessee,  nor  the  disbursement 
of  the  interest  and  dividends.  The  above  statement  for  the 
year  is  adjusted  to  show  the  result  if  these  entries  had  been 
made.  j 

Profit  and  loss  account . — The  profit  and  loss  account,  for 
the  period  from  March  1, 1843,  to  date  as  shown  by  records 
of  the  Norwich  and  Worcester,  is  as  follows: 

Credits: 

Credit  balances  transferred  from  income . i$l  ,203 ,785.64 


Profit  on  road  and  equipment  sold . i 

Delaved  income  credits  (net  profit  from  steamboat  operation 

1861  to  1862)... . j 

Miscellaneous  credits — 

Property  turned  over  by  land  agent .  $5 , 000 . 00  j 

Old  claim  collected .  9 , 300 . 92 j 

Sundry  credits  unexplained .  10 , 726 . 13; 

Release  of  sinking  fund .  401,816.36: 

Premium  on  capital  stock .  439,517.32; 

Premium  on  bonds .  96,113.00: 

Gain  in  retirement  of  funded  debt .  50 . 00 

Other  miscellaneous  credits .  9 , 545 . 99! 


3,300.00 

423,724.16 


972,069.72 


Total . I  2,602,879.52 
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Debits: 

Debit  balances  transferred  from  income . 

Surplus  applied  to  sinking  and  other  reserve  funds . 
Delayed  income  debit— surplus  transferred  to  lessee 


Miscellaneous  debits — 

Depreciation  of  road  and  equipment .  §314,422.40 

Adjustment  of  charges  to  road  and  equip¬ 
ment .  20,342.99 

Loss  on  book  assets .  135 , 556 . 45 

Balance  of  loss  account  wreck  of  steamer 

Atlantic .  16,932.54 

Fraudulent  land  claims .  28 , 737 . 19 

Other  miscellaneous  debits .  281 . 04 

Expense  of  issuing  funded  debt .  797.63 

Adjustment  of  account  with  the  Erie  Rail¬ 
road  Company . . .  132 , 639 . 86 

Loss  on  sale  of  Norwich  and  New  York 
Transportation  Company  stock  to  the 
New  England  Navigation  Company.  . .  110,000.00 

Premium  paid  on  Norwich  and  New  York 

Transportation  Company  stock .  425 . 00 

Adjustment  of  book  value  of  Norwich  and 
New  York  Transportation  Company 

stock .  50.00 

Repairs  to  Norwich  and  New  York  Trans¬ 
portation  Company  boats .  12,332.00 

Net  proceeds  of  land  sale  turned  over  to 
the  New  York  and  New  England  Rail¬ 
road  Company .  15 , 149 . 29 

Loss  from  guarantee  of  loans .  15 , 597 . 96 

Loss  from  operation  of  steamboat  Com¬ 
modore  .  13,038.85 

Estimated  value  of  old  rail .  10 , 000 . 00 

Other  miscellaneous  debits .  30 , 908 . 24 


Credit  balance  on  date  of  valuation 


§414,300.22 
170,995.57 
47,495. 76 


857,211.44 

1,112,876.53 


Total 


2,602,879.52 


Only  partial  data  is  available  for  the  period  prior  to  December  1,  1853. 


208  Investment  in  Road  and  Equipment. 


The  investment  in  road  and  equipment,  including  land,  on 
date  of  valuation,  is  stated  in  the  books  of  the  Norwich  and 
Worcester  to  be  $5,417,182.82,  made  up  as  follows: 


Construction: 

Charges — 

Cash . §3,170,236.81 

Bills  payable .  79 , 443 . 24 

Book  transfer  of  surplus  real  estate  —  3 , 000 . 00 

Interest . .  116, 140 . 24 

Advances  from  the  New  England  Rail¬ 
road  Company .  113,772.39 

Advances  from  the  carrier .  1 , 633 ,217.87 

Land  at  Worcester,  Mass.,  conveyed  by 
the  Boston  and  Albany  Railroad 

Company  . . . . . . .  42 , 529 . 00 

Cost  of  reacquisition  of  interest  on  the 

Junction  Railroad .  37,452.99 


§5,195,792.54 
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Credits — 

Cash . 

Advances  from  the  New  England  Rail¬ 
road  Company  repaid . 

Settlement  with  the  Providence  and 
Worcester,  in  relation  to  Union  Sta¬ 
tion  at  Worcester,  Mass . 

Bills  receivable . 

Book  transfer  of  surplus  real  estate .... 
Erroneous  charges  by  land  agent  de¬ 
ducted  . . . 

Division  of  cost  of  the  Junction  Rail¬ 
road . 

Miscellaneous  credits . 


325,481.15 

13,037.11 


16,291.50  ! 

9,665.00  i 
39,096.00  j 

i 

28,737.19  ; 

60,735.27  I 
467.75 

-  i  493,510.97 


Net  charges  for  construction 


;4, 702,281 .57 


Other  items: 

Charges — 

Loss  on  capital  stock .  513, 574 . 02 

Loss  from  bad  notes  and  book  debts 
(apparently  defaulted  stock  subscrip¬ 
tions)  .  99 , 409 . 55 

Loss  on  bonds .. ; .  5,311.87 

Loss  from  operation  of  steamboats ....  238 , 764 . 35 

Loss  on  Massachusetts  State  stock. . . .  16,844.45 

Loss  on  Norwich  City  stock .  2,528.26 

Loss  on  Worcester  and  Nashua  Railroad 

Company  stock .  119, 360 . 49 

Allowance  for  release  of  collateral .  20,031.96 

Estimated  value  of  tools  and  machinery.  14 , 159 . 43 
Miscellaneous  items,  not  definitely  de¬ 
scribed  .  5 , 229 . 79 


Credits — 

Estimated  depreciation  charged  profit 


and  loss .  314, 422 . 40 

Miscellaneous  credits .  5 , 890 . 52 


1,035,214.17 


!  320,312.92 


Net  charges  for  other  items 


714,901.25 


Book  investment  in  road  and  equipment  at  date  of 
valuation .  15,417,182.82 

The  net  total,  $4,702,281.57,  includes  $42,478.62  called 
‘‘estimated  value  of  materials  and  supplies  on  hand  Feb¬ 
ruary  1,  1869/ ’  which  was  the  date  when  the  lease  of  the 
property  to  the  Boston,  Hartford  and  Erie  Railroad  Com¬ 
pany  became  effective.  This  is  included  in  the  total  of 
$113,772.39  which  represents  the  credit  to  the  New  England 
Railroad  Company  for  advances.  If  the  “other  items”  are 
eliminated,  because  they  are  improperly  include#  in  the  ac¬ 
count  for  investment  in  road  and  equipment,  and  the  bal¬ 
ance  is  further  reduced  by  the  agreed  value  of;  the  equip¬ 
ment  and  personal  property  leased,  $630,620.32,  the 
amended  balance  will  be  $4,071,661.25,  representing  invest- 
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ment  in  road  only.  This  balance,  as  adjusted,  would,  so  far 
as  it  is  resolvable  into  its  constituent  elements,  comprise  the 
following  classes  of  outlay: 


Recorded  money  outlay .  S3 , 368 ,891.59 

Notes  payable  at  par .  79 , 443 . 24 

Advances .  1,691,474.23 


Less  deductions  not  assignable  specifically  to  any  one  or  more 
of  the  classes  of  outlay: 

Proportion  of  cost  of  joint  track  of  the  Junction  Railroad 

re-collected  from  interested  companies .  60 , 735 . 27 

Amount  of  overcharges  made  in  the  account  for  investment 
in  road  and  equipment,  as  relating  to  land  purchased, 

transferred  to  profit  and  loss .  28 , 737 . 19 

Settlement  by  Providence  and  Worcester  Railroad  Company 

for  land  taken  by  it . . . .  16,291.50 

Lands  withdrawn  from  carrier  uses  and  credited  in  the 

account  for  investment  in  road  and  equipment  at .  39,096.00 

Agreed  value  of  equipment  leased .  5S8, 141 . 70 

Notes  receivable  taken  in  payment  for  lands  sold  and  cred¬ 
ited  in  the  account  for  investment  in  road  at  their  face 

value .  9 , 665 . 00 

Cash  proceeds  of  sales  of  real  estate . .  301,899.91 

Cash  proceeds  of  sales  of  materials  and  buildings .  6 , 940 . 27 

Insurance  recovered  on  property  destroyed . . . .  1 , 176.20 

Judgment  recovered  in  connection  with  cost  of  freight  sta¬ 
tion  at  Worcester,  not  definitely  described  but  probably  an 
actual  recovery  of  money  previously  paid  as  land  damages .  5 , 572 . 68 

Expenditures  charged  in  the  account  for  investment  in  road 

and  equipment  and  re-collected . _ - .. .  5 , 572 . 6S 

Rents  and  revenues  collected  and  credited  in  the  account 

for  investment  in  road  and  equipment . .  8,417.76 

Contribution,  not  otherwise  described,  credited  in  the  ac¬ 
count  for  investment  in  road  and  equipment .  260 . 00 


210  There  was  no  separate  account  for  equipment  and 
the  amount  included  in  this  total  to  represent  the 
cost  thereof  can  not  be  given.  When  the  property  was 
leased  at  February  1,  1869,  all  equipment  then  owned  was 
delivered  to  the  lessee  and  none  was  subsequently  acquired. 
There  was  no  record  made  of  the  value  or  cost  of  the  equip¬ 
ment  delivered  to  the  lessee,  but  in  1897,  after  the  lease  had 
passed  to  the  New  England  Railroad  Company,  the  agreed 
value  of  the  leased  equipment  was  fixed  at  $588,141.70, 
which,  with  $42,478.62  representing  material  and  supplies 
delivered  to  the  original  lessee  in  1869,  made  $630,620.32  the 
liability  of  the  lessee  to  the  lessor  to  be  discharged  at  the 
termination  of  the  lease.  In  1906,  the  carrier  having  suc¬ 
ceeded  as  lessee,  the  equipment  was  recorded  in  its  books  as 
of  the  value  of  $469,100  and  the  remainder  of  the  stated 
liability  was  described  as  machinery  and  tools,  $77,223.67, 
and  material  and  supplies,  $84,296.65.  The  carrier,  in  its 
return  of  equipment,  has  included  equipment  in  use  on  date 
of  valuation,  both  owned  and  leased,  as  it-  owned  equipment. 
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It  has  recorded  its  liability  to  the  Norwich  and  Worcester 
in  the  sum  of  $630,620.32,  which  has  been  deducted  from  the 
book  investment  in  road  and  equipment  in  lieu  of  the  origi¬ 
nal  cost  of  the  property  represented. 

The  carrier  has  stated  that  the  foregoing  outlays  include 
$29,055.57  as  the  cost  of  certain  lands  classified  herein  as 
noncarrier  lands.  Of  that  amount,  the  chapter  on  original 
cost  to  date  shows  $28,980.57  as  supported  by  the  account¬ 
ing  records  and  $75  not  so  supported.  The  carrier  also 
states  that  the  outlays  include  $67,726.77  as  the  cost  of 
lands  classified  herein  as  partly  carrier  and  partly  non¬ 
carrier,  all  of  which  is  shown  in  the  chapter  on  original  cost 
to  date  as  supported  by  the  accounting  records.  ;  The  por¬ 
tion  of  the  cost  of  the  partly  carrier  and  partly  noncarrier 
lands  equitably  assignable  to  the  noncarrier  uses  of  those 
lands  has  not  been  determined.  I 

Certain  tracts,  extending  from  Madison  Street  to  Park 
Street  and  thence  across  the  Common  in  Worcester,  were 
abandoned  and  removed,  but  no  deduction  was  mkde  in  the 
investment  account  therefor.  The  amount  that  should  be 
deducted  is  not  known.  Title  to  the  land  is  still  h^ld  by  the 
Norwich  and  Worcester  and  the  cost  is  in  the  account  for  in¬ 
vestment  in  road  and  equipment.  The  Norwich  and  Wor¬ 
cester  made  no  return  of  abandoned  property. 

Original  Cost  to  Date. 

i 

The  original  cost  of  the  property  owned  by  the  Norwich 
and  Worcester  and  used  for  common-carrier  purposes  on 
date  of  valuation,  can  not  be  accurately  determined.  The 
accounting  records  are  incomplete  and  inadequate.  There 
are  some  deductions  in  the  property  accounts  for  property 
sold  or  otherwise  retired,  but  the  records  are  not  sufficient 
to  warrant  the  statement  that  all  property  wotn  out,  or 
withdrawn  from  carrier  uses,  was  renewed  by  charges  to 
operating  expenses  or  completely  written  out  of  j  the  prop¬ 
erty  accounts.  The  obtainable  accounting  records,  and  a 
record  of  disbursements  kept  by  the  treasure^  for  the 
period  for  which  the  accounting  records  are  incomplete, 
show  the  following  outlays  recorded  as  made  for  road,  in¬ 
cluding  land : 
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Recorded  money  outlay: 

By  the  Norwich  and  Worcester .  $3 , 368 , 891 . 29 

Charged  as  improvements  on  leased  railway 
property — 

By  the  carrier .  57,612.93 

By  the  New  York  and  New  England 

Railroad  Company .  29,165.71 

-  $3,455,669.93 


Notes  payable  at  par  value .  79 , 443 . 24 

Advances . .  1,691,474.53 

From  which  should  be  deducted  the  portions  not  definitely  ascer¬ 
tainable,  that  may  be  represented  by — 

The  proportion  of  the  cost  of  a  joint  track  called  the  Junc¬ 
tion  Railroad,  re-collection  from  interested  companies, 

^  credited  at . . .  60 , 735 . 27 

Expenditures  charged  in  the  account  for  investment  in  road 
and  equipment  but  re-collected  from  sundry  individuals 

and  companies,  credited  at .  5 , 572 . 68 

Rents  and  revenues  collected  and  credited  in  the  account  for 

investment  in  road  and  equipment  at .  8,417.76 

Amount  of  overcharges  made  in  the  account  for  investment 
in  road  and  equipment,  as  relating  to  land  purchased, 

transferred  to  profit  and  loss  at .  28,737. 19 

Agreed  value  of  equipment  leased .  5 88 ,141.70 

Settlement  by  the  Providence  and  Worcester  for  lands  taken 

by  it,  credited  at . .  16,291.50 

Lands  withdrawn  from  carrier  uses  and  credited  at .  39,096.00 

Lands  sold  for  notes  receivable  taken  at  their  face  value ...  9 , 665 . 00 

Lands  sold  for  cash  proceeds  of .  301, 899 . 9 1 

Materials  and  buildings  sold  for  cash  proceeds  of .  6,940.27 

Insurance  recovered  on  property  destroyed,  credited  at.  . . .  1,176.20 

Judgment  recovered  in  connection  with  cost  of  freight  sta¬ 
tion,  credited  at .  1,214.33 


These  outlays  may  include  some  or  all  of  the  cost  of 
lands  classified  by  us  as  devoted  wholly  to  noncarrier  pur¬ 
poses,  arid  they  may  include  some  or  all  of  the  indetermi¬ 
nable  part  of  the  cost  of  lands  devoted  partly  to  carrier  and 
partly  to  noncarrier  purposes,  for  it  was  not  determined 
what  part  of  the  costs  of  these  lands  was  included  by  the 
carrier  in  its  balance  on  date  of  valuation,  purporting  to  be 
its  investment  in  miscellaneous  physical  property.  The 
outlays  may  also  include  an  indeterminable  amount  repre¬ 
senting  that  part  of  the  cost  of  property  abandoned,  sold 
or  destroyed  that  is  in  excess  of  the  credits  made  to  the 
account  for  salvage,  proceeds  from  sale,  and  loss  from 
such  property,  for  the  Norwich  and  Worcester  has  made 
no  return  of  abandoned  property. 

In  addition  to  the  foregoing  data  obtainable  from  rec¬ 
ords  supporting  the  content  of  its  investment  in  road  and 
equipment  account,  the  carrier  has  filed  with  this  commis¬ 
sion  a  statement  in  which  $1,546.50  is  shown  as  expendi¬ 
tures  charged  to  other  accounts,  representing  assessments 
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for  public  improvements,  which  it  claims  should  be  consid¬ 
ered  in  arriving  at  the  original  cost  of  the  property. 
212  Cost  of  lands. — The  Norwich  and  Worcester  re¬ 
ports  the  original  cost  of  all  lands  and  rights  owned, 
including  carrier  and  noncarrier  lands,  as  $969,730.77.  In 
verifying  these  returns  we  have  excluded  $75  for  one  water 

i 

right.  j 

The  return  further  includes  $21,655.05  of  costs  that  can 
not  be  allocated  to  parcels  and  which  may  be  duplicated  in 
the  return.  With  respect  to  this  item,  the  carrier  returns 
$21,655.05  which  it  could  not  assign  to  parcels,  and,  on  the 
other  hand,  it  returns  a  number  of  parcels  foi*  which  it 
could  not  ascertain  the  recorded  costs,  but  for  which  it  re¬ 
ported  the  considerations  named  in  deeds  and  awards. 
Therefore,  it  is  not  improbable  that  this  $21,655.05  is  in¬ 
cluded,  at  least  in  part,  in  these  considerations.  Further¬ 
more,  the  carrier  disposed  of  certain  lands,  and  these  costs, 
that  can  not  be  allocated,  may  be  applied,  in  part,  to  lands 
that  it  no  longer  owns.  It  will  be  seen,  therefore,  that  a 
definite  statement  that  the  $21,655.05  is  or  is  not  duplicated 
in  the  return  can  not  be  made. 

The  return  further  includes  costs  of  $183,027.94  which 
represent  claimed  expenditures  for  land,  landj  damages, 
and  other  expenses  in  connection  with  the  elimination  of 
grade  crossings. 

The  carrier  has  filed  a  claim  for  the  Norwich  arid  Worces¬ 
ter  with  our  Bureau  of  Valuation,  amounting  to  $30,- 
153.20,  in  connection  with  the  cost  of  grade-crossing  elimi¬ 
nation  which  includes  a  part  of  the  cost  of  lands  returned 
by  the  company.  If  the  original  cost  of  the  lands  is  used 
in  lieu  of  the  ascertained  present  value  of  lands,  and  the 
carrier’s  claim  is  included  in  the  cost  of  reproduction  new, 
there  will  be  a  duplication  of  some  indeterminate  part  of 
the  amount  of  that  claim.  For  that  reason  this  item  is 
hereinafter  classified  and  explained  separately!  from  the 
items  for  land  concerning  which  no  further  explanation  ap¬ 
pears  to  be  necessary. 

After  excluding  the  above  items  the  resulting  balance 
would  show  $764,972.78  of  cost,  classified  as  follows: 


i 
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Classification. 

.4  s  a  whole. 

Carrier  lands  owned . 

Carrier  lands  jointly  owned,  the  Norwich  and 

Worcester's  portion . 

Noncarrier  lands  owned . 

Lands  classified  partly  as  carrier  and  partly  as 
noncarrier,  owned . 

In  Massachusetts. 

Carrier  lands  owned . 

Carrier  lands  jointly  owned,  the  Norwich  and 

Worcester’s  portion . 

Noncarrier  lands  owned . 

In  Connecticut. 

Carrier  lands  pwned . 

Noncarrier  lands  owned . . 

Lands  classified  partly  as  carrier  and  partly  as 
noncarrier,  owned . 

Not  allocated  to  States. 

Carrier  lands  owned  (attendant  costs) . 


Cost 

supported 
by  accounting 
records. 

Amounts  not 
supported  by 
accounting 
records. 

$555,701.33 

$77,854.71 

34,634.40 

28 , 9S0 . 57 

75.00 

67,726.77 

26S , 623 . 88 

62,374. 9S 

34,634.40 

8,887.24 

275,116.63 

20,093.33 

15,479.73 

75.00 

67,726.77 

11,960.82 

The  carrier  has  stated  that  the  foregoing  outlays  in¬ 
clude  $29,055.57  as  the  cost  of  certain  lands  classified  here¬ 
in  as  noncarrier  lands.  Of  that  amount,  the  section  of  this 
chapter  devoted  to  cost  of  lands  shows  $28,980.57  as  sup¬ 
ported  by  the  accounting  records  and  $75  as  not  so  sup¬ 
ported.  The  carrier  also  states  that  the  outlays  include 
$67,726.77  as  the  cost  of  lands  classified  herein  as 
213  partly  carrier  and  partly  noncarrier,  all  of  which 
is  shown  in  the  section  of  this  chapter  devoted  to 
cost  of  lands  as  supported  by  the  accounting  records.  The 
portion  of  cost  of  the  partly  carrier  and  partly  noncar¬ 
rier  lands  equitably  assignable  to  the  noncarrier  uses  of 
these  lands  has  not  been  determined. 

The  recorded  cost  of  land  and  land  damages  incident  to 
the  elimination  of  grade  crossings,  hereinbefore  referred 
to,  was  assumed  by  the  respective  participants  as  follows : 


Norwich  and  Worcester .  $104,041.65 

Others . .  78,986.29 

Total .  1  S3, 027. 94 


The  proportion  expended  by  the  Norwich  and  Worcester 
has  been  verified  in  the  accounting  records  and  consists  of 
recorded  money  outlay  classified  as  for  carrier  lands  owned 
and  used.  A  statement  has  been  submitted  by  the  com¬ 
pany  for  consequential  damages  in  connection  with  the 
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elimination  of  grade  crossings  which  it  claim^  should  be 
considered  in  the  reproduction  costs  of  its  property.  This 
claim  has  been  classified  as  shown  hereunder: 


Items  included  in  the  land  return . ;  $143,354.45 

Items  not  included  in  the  land  return . i  945.12 


Total . i  144,299.57 

Less  amount  allocated  to  other  parties . ;  114, 146 . 37 

■L. 

Balance  claimed  by  the  Norwich  and  Worcester . j  30,153.20 


Inasmuch  as  the  total  expenditures  include  such  a  large 
proportion  of  items  appearing  in  the  land  'return,  the 
amount  claimed  as  consequential  damages  must  of  neces¬ 
sity  include  an  equal  proportion  of  such  items  which,  if 
allowed  as  part  of  the  reproduction  costs  of  the  crossings 
would,  to  that  extent,  be  a  duplication  of  items,;  the  amount 
of  which  can  not  be  definitely  stated,  included  as  part  of 
the  original  cost  of  lands  if  the  original  cost  j  of  lands  is 
used  in  lieu  of  present  value. 

Cost  of  equipment. — The  Norwich  and  Worcester  has 
made  no  return  of  equipment,  but  the  carrier  has  included 
in  its  return  all  equipment  in  use  by  it  on  date  Of  valuation, 
whether  owned  or  leased,  as  its  owned  equipment. 


Investments  in  Other  Companies.' 

i 

On  date  of  valuation  the  Norwich  and  Worcester  owned 
$675,000  of  the  4  per  cent  gold  debentures  of  the  New  Eng¬ 
land  Navigation  Company,  due  January  1,  1955,  acquired 
in  exchange  for  the  following  securities  of  the  Norwich  and 
New  York  Transportation  Company. 


20,000  shares  of  stock,  par  value  $500,000 . i .  $390,000 

Notes . i .  285,000 


The  Norwich  and  Worcester  had  previously  acquired 
20,800  shares,  par  value  $520,000,  for  the  following  con¬ 
siderations  :  i 


8,000  shares  for  7  per  cent  “ steamboat ”  bonds  at  par . i .  $200,000 

3,777  shares  for  cash . i .  94,850 

9,023  shares  for  1,289  shares  of  stock  of  the  Norwich  and  Worcester 
at  $175 . 1 .  225,575 


Total . j .  520,425 

i 

214  It  disposed  of  these  shares  for  the  following: 
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For  cash  S20,000,  at  150  per  cent .  $30,000 

For  New  England  Navigation  Company  debentures,  $500,000  at  7$ 
per  cent .  390 , 000 

Total .  420,000 

The  difference  between  the  cost  of  acquisition  and  the 
amount  realized  is  made  up  as  follows : 

Loss  on  20,000  shares .  $110,000 

Premium  paid  on  170  shares .  425 


Less  premium  on  800  shares  sold  at  $37.50 . 


110,425 

10,000 


Net  difference .  100,425 

The  amounts  of  $110,000  and  $425  are  shown  in  profit 
and  loss  as  separate  items;  the  amount  $10,000  is  herein¬ 
before  described  as  a  part  of  the  profit  and  loss  credit 
item  “Net  profit  from  operations  of  steamboats,  $423,- 
724.16.” 

The  Norwich  and  Worcester  loaned  its  credit  to  the 
Norwich  and  New  York  Transportation  Company  to  the 
extent  of  $462,502.95,  of  which  there  was  repaid  in  cash 
$177,502.95  and  the  balance  was  exchanged  for  securities 
of  the  New  England  Navigation  Company,  as  above. 

Prior  to1  the  initial  date  of  obtainable  accounting  rec¬ 
ords,  the  Norwich  and  Worcester  acquired  2,500  shares  of 
the  capital  stock  of  the  Worcester  and  Nashua  Railroad 
Company  at  par  for  the  following  considerations: 

Cash .  $25 , 000 

Notes .  25,000 

6  per  cent  bonds  due  June  1,  1850 .  150,000 

7  per  cent  bonds  due  Jan.  1,  1860 . .  50,000 

Total .  250,000 

The  stock  was  apparently  sold,  and  a  loss  of  $119,360.49 
was  charged  in  1850  to  cost  of  road.  The  obtainable  rec¬ 
ords  indicate  that  a  condition  of  the  sale  was  the  proposed 
surrender  by  the  Worcester  and  Nashua  Railroad  Com¬ 
pany  of  $200,000  of  bonds  held  by  that  company.  The 

stock  had  been  pledged  as  collateral  security  for  $150,000 
of  bonds,  due  June  1,  1850.  The  records  do  not  disclose 
the  consideration  received  from  the  sale  of  the  stock. 

1  Miscellaneous  Physical  Property. 


The  book  investment  in  miscellaneous  physical  property 
on  date  of  valuation  is  $3,017.88,  stated  in  the  annual  re- 
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port  to  us  for  1915  to  represent  real  estate  at  Webster, 
Mass.,  $2,800,  and  at  Oxford,  Mass.,  $307.08.  .  The  obtain¬ 
able  records  do  not  permit  an  accurate  analysis  of  this  ac¬ 
count.  This  account  should  be  increased  by  $28,980.57,  the 
recorded  cost  of  lands  classified  herein  as  noncarrier  which 
is  included  in  the  account  for  investment  in  road  and  equip¬ 
ment,  and  by  an  amount  not  definitely  ascertained,  repre¬ 
senting  the  cost  of  noncarrier  lands  returned  with  costs  of 
$75  which  could  not  be  identified  in  the  accounts.  It  should 
also  be  increased  by  an  amount,  not  now  ascertainable, 
which  represents  the  noncarrier  use  off  lands  re- 
215  turned  with  recorded  costs  of  $67,726.77  which  are 
classified  herein  as  partly  carrier  and  partly  non¬ 
carrier. 

Leased  Railway  Property. 


On  February  9,  1869,  the  entire  property  of  the  Norwich 
and  Worcester  was  leased  to  the  Boston,  Hertford  and 
Erie  Railroad  Company  for  a  term  of  100  years  from  Feb¬ 
ruary  1,  1869,  at  an  annual  rent  of  10  per  cent  on  its  out¬ 
standing  capital  stock.  It  was  provided  that  the  Norwich 
and  Worcester  should  retain  the  custody  of  its  revenues 
and  disbursements,  paying  over  to  the  lessee  any  surplus 
after  the  payment  of  operating  expenses,  taxjes,  interest, 
and  dividends,  the  lessee  to  make  good  an d  deficiency  in 
income  to  meet  these  requirements.  By  an  agreement  of 
April  26,  1886,  with  the  New  York  and  New  England  Rail¬ 
road  Company,  successor  to  the  first  lessee,  the;  annual  rent 
was  reduced  to  8  per  cent  on  the  stock,  but  the  other  pro¬ 
visions  of  the  lease  remained  in  force. 

The  lease  was  further  amended  on  December  31,  1897, 
by  an  agreement  with  the  New  England  Railroad  Com¬ 
pany,  successor  to  the  New  York  and  New  England  Rail¬ 
road  Company,  canceling  the  provision  for  the  custody  by 
the  Norwich  and  Worcester  of  the  income  and  disburse¬ 
ments,  and  providing  for  the  payment  of  the  interest  on 
the  outstanding  funded  and  floating  debt  in  addition  to 
the  8  per  cent  dividend.  This  agreement  stipulated  that 
the  inventory  value  of  the  equipment  and  personal  prop¬ 
erty  of  the  lessor,  $630,620.32,  should  be  a  liability  of  the 
lessee,  to  be  accounted  for  at  the  termination  of  the  lease. 
Further  provision  was  made  for  investment  in  permanent 
improvements  of  the  proceeds  from  the  sale  |  of  property 
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not  needed  for  transportation  purposes;  and,  for  the  pay¬ 
ment  by  the  issue  of  capital  securities  for  such  improve¬ 
ments  upon  the  request  of  the  lessee. 

The  carrier,  as  successor  to  the  New  England  Eailroad 
Company  on  July  1, 1898,  pays  an  annual  rent  of  8  per  cent 
on  the  outstanding  preferred  stock,  the  interest  on  funded 
and  floating  debt,  the  taxes,  and  contributes  annually  $2,- 
500  for  the  maintenance  of  the  investment  organization  of 
the  Norwich  and  Worcester.  The  agreed  rent  is  payable 
quarterly.  The  lease  provides  for  the  reimbursement  of 
the  lessee  for  any  expenditures  for  additions  and  better¬ 
ments  agreed  to  by  the  lessor. 

216  Exhibit  2. 

Extracts  from  Texas  Midland  Railroad ,  75  7.  C.  C.  1. 

Appendix  3. 

Page  108,  at  122. 

“To  Whom  Carrier  Property  Is  Inventoried.” 

“Ordinarily  carrier  property  is  inventoried  in  the  name 
of  the  owner;  that  is,  the  details  are  shown  in  the  inven¬ 
tory  of  the  owner  and  not  elsewhere.  In  case  of  jointly 
owned  property  the  details  would  appear  in  the  inventory 
of  each  owner. 

Where  property  is  owned  by  one  carrier  and  exclusively 
used  by  another  carrier  the  details  would  appear  in  the 
inventory  of  the  owner,  but  the  total  amount  would  be 
shown  in  the  inventory  of  the  user  as  property  used  by  that 
carrier.  To  illustrate:  The  Boston  &  Lowell  leases  its 
property  to  the  Boston  &  Maine.  The  details  of  that  por¬ 
tion  of  the  Boston  &  Maine  system  which  is  leased  from  the 
Boston  &  Lowell  would  appear  in  the  Boston  &  Lowell  in¬ 
ventory,  but  in  the  inventory  of  the  Boston  &  Maine  the 
cost  of  reproducing  this  property  would  appear  in  the  used 
column.  The  Boston  &  Lowell  inventory  would  ordinarily 
be  bound  up  with  and  treated  as  a  part  of  the  inventory  of 
the  Boston  &  Maine  system.  All  other  properties  making 
up  that  system  would  receive  the  same  treatment. 

It  may  sometimes  happen  that  the  details  of  a  property 
will  be  given  in  the  inventory  of  the  user  only,  the  amount 
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being  stated  in  the  inventory  of  the  owner,  but  Isuch  an  in¬ 
stance,  if  it  occurs,  will  be  especially  noted  in  the  inventory 
itself. 

It  often  happens  that  a  carrier  which  owns  and  uses  its 
property  gives  to  some  other  carrier  a  qualified  use 

217  in  that  property  in  common  with  itself.  Such  use  is 
generally  denominated  a  trackage  right,;  and  is  the 

right  to  use  the  tracks  of  the  owner  for  a  compensation 
usually  varying  with  the  extent  of  the  use.  Where  such 
an  arrangement  exists  as  to  property  which  is  |of  sufficient 
value  to  be  of  significance,  the  portion  in  which  trackage  or 
similar  rights  are  granted  is  inventoried  by  itself  and  the 
fact  and  nature  of  the  use  described  in  the  inventories  both 
of  the  owner  and  the  user. 

This  will  be  made  clear  by  an  illustration.  The  trains  of 
the  Texas  Midland  Railroad  run  from  Paris  upon  the  north 
to  Ennis  upon  the  south.  Beginning  at  Paris  the  first  37 
miles  of  line  are  owned  bv  the  Texas  Midland  ;j  the  next  14 
miles  between  Commerce  and  Greenville  are  o’ivned  by  the 
St.  Louis  Southwestern  Railway  Company  of  Texas,  com¬ 
monly  known  as  the  Cotton  Belt;  the  remaining  74  miles 
are  the  property  of  the  Texas  Midland.  It  yrill  be  seen, 
therefore,  that  the  use  of  this  portion  of  the  line  between 
Greenville  and  Commerce  makes  up  a  part  of  ;the  through 
line  of  the  Texas  Midland  from  Paris  to  Ennis. 

The  portion  between  Greenville  and  Commerce  is  made  a 
valuation  section  upon  the  Cotton  Belt  and  the  various 
costs  are  determined  wfith  respect  to  that  valuation  sec¬ 
tion  and  reported  in  detail  in  the  inventory  of  the  Cotton 
Belt.  The  inventory  of  the  Texas  Midland  shows  the  fact 
of  this  use  and  the  valuation  report  upon  the!  Texas  Mid¬ 
land  gives  the  terms  and  conditions  of  that  use.  The  cost 
of  reproducing  this  valuation  section  is  not,  however,  car¬ 
ried  into  the  used  column  of  the  Texas  Midland. 

The  reason  for  this  is  obvious.  If  this  reproduction  cost 
appears  in  the  used  column  of  the  Cotton  Belt  and 

218  again  in  the  used  column  of  the  Texas  Midland,  the 
cost  has  been  duplicated.  It  has  been  the  desire  of 

the  Commission  to  appraise  all  the  carrier  property  oper¬ 
ated  by  carriers  subject  to  its  jurisdiction,  but  to  report 
that  property  but  once.  When  the  used  colurhn  of  all  car¬ 
riers  covered  by  this  appraisal  is  totaled,  it  should  give  the 
total  reproduction  costs  of  all  common-carrier  property  in 
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the  United  States  without  duplication.  This  cannot  be 
done  if  the  claim  of  the  carriers  that  all  property  over 
which  a  particular  carrier  operates  shall  be  included  as 
used  both  by  the  owner  and  by  the  user. 

It  is  believed  that  the  method  adopted  fully  complies 
with  the  statute.  For  example,  the  portion  of  the  Cotton 
Belt,  above  referred  to,  is  inventoried.  The  fact  of  its  use 
is  referred  to  both  in  the  inventory  of  the  Cotton  Belt  and 
in  the  inventorv  of  the  Texas  Midland.  The  conditions 

m/ 

under  which  the  use  exists  are  set  forth  in  detail  both  in  the 
report  upon  the  Cotton  Belt  and  in  that  upon  the  Texas 
Midland.  When  in  the  valuation  of  these  properties  it  be¬ 
comes  essential  to  know  the  cost  of  reproduction  new  or  of 
reproduction  less  depreciation,  the  facts  can  be  ascertained 
by  reference  to  these  reports ;  and  the  same  of  original  cost 
if  that  can  be  shown.  The  physical  property  is  not  changed 
by  this  dual  use.  It  can  exist  but  once.  If  a  part  of  the 
cost  of  that  property  is  to  be  credited  to  the  Texas  Midland 
by  virtue  of  the  fact  that  it  operates  its  trains  over  it,  a 
corresponding  portion  should  be  deducted  from  the  cost  of 
the  Cotton  Belt.  This  property  is  used  but  once  for  the 
benefit  of  the  public  and  ought  not  to  be  reported  as  twice 
used. 

219  While  the  foregoing  is  true  as  to  all  pieces  of 
property  which  are  significant  in  character,  there 
are  many  instances  of  small  and  comparatively  insignifi¬ 
cant  items  of  railroad  property  which  are  used  under  lease 
with  the  owner  which  are  not  separately  inventoried  to  the 
owner,  and  winch  could  not  be  distinguished  in  the  same 
manner  as  could  these  14  miles.  For  example,  the  Texas 
Midland  uses  the  passenger  station  of  the  St.  Louis  &  San 
Francisco  at  Paris.  That  station  is  carried  as  a  separate 
item  in  the  inventory  of  the  St.  Louis  &  San  Francisco  and 
could  be  identified  if  desired.  In  reaching  the  station  the 
tracks  of  the  St.  Louis  &  San  Francisco  are  used  by  the 
Texas  Midland  to  a  limited  extent.  These  tracks  are  not 
embraced  in  the  inventory  of  the  station,  and  the  portion 
of  the  track  which  is  used  by  the  Texas  Midland  in  entering 
the  station  is  not  inventoried  separately  from  the  other 
tracks  of  the  St.  Louis  &  San  Francisco  at  that  point.  This 
had  not  been  done,  because  it  would  involve  an  immense 
amount  of  labor  without  any  corresponding  beneficial 
result. 
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A  carrier  may  lease  for  its  city  ticket  office  ai  room  in  a 
building  belonging  to  some  private  party  and  nsed  mostly 
for  private  purposes.  That  room,  however,  is  used  by  the 
carrier  for  its  purposes  as  a  common  carrier.  It  can 
scarcely  be  claimed  that  it  is  the  duty  of  the  Commission  to 
attempt  to  segregate  that  room  from  the  balance  of  the 
building  and  show  with  respect  to  it  the  various  6osts.  And 
this  would  be  true  if  the  building  were  entirely  owned  by 
some  other  common  carrier  which  used  the  balance  of  it  for 
common-carrier  purposes,  in  which  event  the  entire  build¬ 
ing  would  be  inventoried  to  the  owner.  This  act  must  re¬ 
ceive  a  sensible  and  practical  interpretation. 

220  These  trackage  rights,  while  often  of  great  impor¬ 
tance,  run  into  most  minute  uses.  A  few  feet  are 
frequently  involved.  Sometimes  the  use  will  be  occasional, 
but  once  a  week,  or  even  once  a  year.  To  say  th^t  the  Com¬ 
mission  must  seek  out  every  instance  of  that  hind,  make 
each  of  these  pieces  of  track  a  valuation  section,  distinguish 
between  those  pieces  which  are  used  by  one  carrier  in  com¬ 
mon  with  the  owner,  or  bv  several  carriers  in  common  with 
the  owner,  would  be  to  impose  a  most  intolerable  burden 
and  to  confuse  beyond  reason  the  reports  themselves  with¬ 
out  practical  benefit.” 


Decision. 


Page  20. 

4 ‘Property  Used  but  not  Owned.”  j 

! 

“In  addition  to  the  use  of  property  owned,  many  common 
carriers  have  made  arrangements  by  contracts  j  for  the  use 
of  property  for  common-carrier  purposes  which  is  owned 
by  others.  In  instances  where  property  is  used  individu¬ 
ally  by  a  carrier  for  common-carrier  purposes  aind  is  owned 
by  some  party  other  than  a  common  carrier  the  Commis¬ 
sion  includes  the  property  in  detail  in  the  inventory  of  the 
using  carrier.  The  inventory  also  includes  a  description  of 
the  ownership  and  of  the  use.  Ordinarily  where  property 
is  used  by  one  carrier  for  common-carrier  purposes  and  is 
owned  by  another  carrier,  the  inventory  of  the  owning 
carrier  shows  in  detail  the  three  cost  values  required  by  the 
act  to  be  reported.  The  inventory  also  shows  the  terms  of 
the  use.  The  inventory  of  the  carrier  using  such  a  piece  of 
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property  shows  the  totals  for  the  three  cost  values,  and  also 
sets  forth  the  ownership  and  terms  of  the  use.  It 

221  sometimes  happens  that  the  details  with  respect  to 
a  property  of  this  kind  are  reported  in  the  inventory 

of  the  using  carrier.  This  is  true  in  instances  where  the 
whole  property  of  a  common  carrier  is  operated  by  another 
common  carrier  and  the  records  of  the  property  are  in  the 
possession  of  the  using  carrier.  Where  private  property 
is  partially  used  by  a  carrier  for  common-carrier  purposes, 
but  it  is  impossible  or  impracticable  to  segregate  such  prop¬ 
erty  and  place  a  separate  value  upon  it,  we  report  the  rental 
paid.  In  an  instance  of  that  kind  the  property  itself  is  not 
included  in  any  inventory  made  by  us.  Where  property  is 
owned  by  a  common  carrier  and  is  used  by  it  jointly  with 
another  carrier  or  carriers  for  common-carrier  purposes, 
the  property  is  included  in  detail  in  the  inventory  of  the 
owning  carrier  and  reference  is  made  to  the  use  by  the 
other  carrier  or  carriers.  The  extent  and  terms  of  the  use 
appear  also  in  the  inventory  of  the  using  carrier  or 
carriers. 

It  has  been  our  endeavor  to  adopt  a  method  with  respect 
to  this  class  of  property  which  will  permit  of  reporting  the 
three  cost  values  for  all  property  used  for  common-carrier 
purposes  without  duplication.  When  it  is  borne  in  mind 
that  many  railroads  are  not  operated  exclusively  by  their 
owners,  but  that  certain  portions  thereof  are  used  by  one 
or  more  carriers  by  virtue  of  trackage  rights,  etc.,  it  is  ap¬ 
parent  that  duplication  of  values  for  such  jointly  used 
property  will  result  unless  a  proper  course  of  procedure  is 
pursued.  The  necessity  of  securing  reproduction  new  and 
reproduction  less  depreciation  values  without  duplication 
is  manifest,  since  these  values  must  necessarily  be  con¬ 
sidered  as  factors  entering  into  the  determination  of  an 
ultimate  value  of  railroad  property. 

222  In  its  protest  the  carrier  makes  no  complaint  con¬ 
cerning  the  property  used  exclusively  by  it,  but  in¬ 
sists  that  the  procedure  above  outlined  is  erroneous  to  the 
extent  that  it  results  in  omitting  from  the  inventorv  the 
three  cost  values  of  property  used  but  not  owned  by  it  and 
the  value  of  its  right  to  use  such  property. 

As  stated  above,  in  instances  where  private  property  is 
used  only  partially  by  a  carrier  for  common-carrier  pur¬ 
poses  the  property  does  not  appear  in  any  inventory  made 
by  us.  Items  of  this  character  are,  as  a  rule,  insignificant 
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in  amount.  To  attempt  to  ascertain  the  cost  figures  for 
property  of  this  kind  would  entail  the  expenditure  of  a 
large  amount  of  time  and  money  entirely  out  of  proportion 
to  the  benefits  to  be  derived  from  the  results  which  would  be 
obtained.  For  example,  in  practically  every  large  city  in 
the  country  carriers  have  rented  offices  in  public  buildings 
for  the  sale  of  tickets,  solicitation  of  traffic,  etc.  These 
buildings  are  owned  by  private  business  interests.  The 
space  occupied  by  the  carrier  devoted  to  comrhon-carrier 
purposes  is  but  a  small  part  of  the  entire  building.  It  can 
safely  be  assumed,  we  believe,  that  the  act  nevler  contem¬ 
plated  an  appraisal  of  property  which  is  merely  incidental 
to  the  common-carrier  business.  In  instances  o|f  this  kind 
we  report  the  rental  paid.  Since  under  the  accounting  rules 
of  the  Commission  the  carrier  is  permitted  to  deduct  rental 
paid  from  the  revenue  derived  from  operation,  this  method 
is  as  fair  to  the  carrier  as  to  the  public.  Of  course  if  the 
amount  of  the  rental  paid  is  more  than  the  value’  of  the  use, 
the  public  will  be  injured  to  the  extent  of  the! amount  in 
excess  of  a  fair  rental  so  far  as  the  particular  carrier  is 
concerned,  while,  on  the  other  hand,  if  the  amount  of 
223  the  rental  paid  is  less  than  the  value  of  the  use  the 
public  will  be  benefited  to  a  corresponding  extent. 

And,  further,  the  adoption  of  a  rule  requiring  the  inclu¬ 
sion  in  the  inventory  of  every  carrier  of  every  piece  of 
property  used  by  it  for  common-carrier  purposes  would 
lead  to  absurd  results.  During  certain  periods  of  the  year 
a  large  number  of  railroads  are  called  upon  to  move  the 
cars  of  circus  companies.  These  cars  are  used  by  the  trans¬ 
porting  carrier  for  common-carrier  purposes,  but  no  one 
can  seriously  contend  that  the  law  contemplates  the  ascer¬ 
tainment  of  the  cost  values  for  such  cars  with  credit  there¬ 
for  in  the  inventory  of  the  using  carrier.  It  follow’s  that 
our  practice  with  respect  to  partially  used  privately  owned 
property  is  reasonable,  and  the  results  obtained! thereunder 
are  not  in  conflict  with  a  correct  interpretation  qf  the  act. 

It  has  also  been  stated  above  that  wdiere  property  is 
ovmed  by  a  common  carrier  and  is  used  by  it  partially  with 
another  carrier  or  carriers  for  common-carrier  purposes, 
such  property  is  included  in  detail  in  the  inventory  of  the 
owning  carrier,  and  the  use  is  described  in  that  inventory 
and  also  in  the  inventory  of  the  using  carrier  or  carriers. 
This  is  a  correct  statement  of  the  general  rule,  but  the 


394 


N.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 

method  pursued  varies  with  the  circumstances  of  the  par¬ 
ticular  case. 

In  the  case  under  consideration  the  carrier  uses  jointly 
with  the  owner  that  portion  of  the  St.  Louis  Southwestern 
Railway  of  Texas,  commonly  known  as  the  Cotton  Belt, 
between  Commerce,  Tex.,  and  Greenville,  Tex.,  13.97  miles 
in  length,  as  a  part  of  its  main  line.  This  portion  of  the 
Cotton  Belt  forms  the  connecting  link  between  two  pieces  of 
track  owned  exclusively  by  the  Texas  Midland. 

224  Without  it  the  carrier  would  be  unable  to  perform 
through  transportation  service  between  points 

located  north  and  south,  respectively,  of  this  particular 
portion  of  the  Cotton  Belt.  The  13.97  miles  has  been  con¬ 
sidered  as  a  single  valuation  section.  It  has  been  inven¬ 
toried  and  priced  by  itself.  Cost  of  reproduction  new  and 
cost  of  reproduction  less  depreciation  for  it  will  be  stated 
separately.  This  detailed  information  will  appear  in  the 
inventory  of  the  Cotton  Belt  when  completed,  with  a  state¬ 
ment  that  this  section  is  used  by  the  Texas  Midland,  to¬ 
gether  with  a  description  of  the  terms  of  the  use.  In  the 
tentative  valuation  under  consideration  it  is  stated  ‘the 
tracks  of  the  St.  Louis  Southwestern  Railway  Company  of 
Texas  between  Greenville  and  Commerce,  a  distance  of  14 
miles,  are  used  under  a  trackage  arrangement  to  unite  the 
two  pieces  of  the  Texas  Midland  *  *  *,’  so  that  if  it 

becomes  essential  it  will  be  possible  at  any  time  to  refer  to 

the  inventory  of  the  Cotton  Belt  and  ascertain  the  cost 
* 

values  for  that  particular  piece  of  property. 

The  allegation  has  been  made  that  as  a  result  of  this 
practice  the  valuation  which  has  been  served  in  this  pro¬ 
ceeding  is  incomplete,  for  the  reason  that  the  valuation  of 
the  Cotton  Belt  has  not  been  made  public,  and  therefore  the 
cost  values  of  this  13.97  miles  used  by  the  Texas  Midland 
are  not  included  in  any  records  available  to  the  public.  If 
the  wishes  of  the  carrier  in  this  regard  were  to  be  followed, 
we  would  be  unable  to  announce  the  valuation  of  any  rail¬ 
road  'which  uses  property  for  common-carrier  purposes 
owned  by  another  carrier  or  carriers  until  such  time  as  the 
valuation  of  the  other  carrier  or  carriers  is  completed. 
This  would  seriously  embarrass  the  valuation  work  and 
could  not  result  in  any  benefit  to  the  public.  We 

225  wduld  not  be  justified,  therefore,  in  delaying  the 
service  of  the  tentative  valuation  of  a  particular  car- 
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rier  until  the  completion  of  the  valuations  of  other  carriers 
which  would  include  detailed  figures  with  respect  to  prop¬ 
erty  used  but  not  owned  by  that  carrier. 

There  is,  however,  a  considerable  amount  of  jointly  used 
property  which  will  not  be  separately  inventoried  and  for 
which  detailed  figures  will  not  be  reported  separately.  De¬ 
tailed  information  of  this  kind  could  only  be  secured  after 
the  expenditure  of  a  large  amount  of  time  and  money,  and 
it  is  felt  that  the  result  obtained  would  not  be  com¬ 
mensurate  with  such  expenditures.  Certain  classes  of 
trackage  rights  are  illustrative.  Many  instances  have  been 
found  where  a  carrier  secures  the  right  to  use  the  tracks  of 
other  carriers  for  common-carrier  purposes  for'  distances 
ranging  from  0.01  of  a  mile  upward.  Sometimes  the  right 
to  use  these  tracks  is  only  occasional.  The  restricted  right 
to  use  these  tracks  is  merely  incidental.  The  tracks  over 
which  such  inconsequential  and  incidental  rights  of  use 
are  granted  are  inventoried  as  a  part  of  the  property  of  the 
owner;  reference  is  made  in  that  inventorv  to  the  use  and 
also  in  the  inventory  of  the  using  carrier  or  carriers,  so  that 
the  statute  will  be  literally  complied  with,  because  every 
piece  of  railroad  property  which  is  owned  or  used  for  com¬ 
mon-carrier  purposes  will  be  inventoried. 

In  addition  to  its  claim  that  the  three  cost  values  of  the 
property  used  but  not  owned  should  be  included  in  its  in¬ 
ventory,  the  carrier  asserts  that  it  is  our  duty  to  report 
separately  a  figure  as  the  value  of  the  right  to  u$e.  It  is  a 
sufficient  answer  to  this  contention  to  state  it  is  now  uni¬ 
versally  accepted  that  it  is  the  fair  value  of  the  prop- 
226  erty  used  by  the  public  service  corporation  in  serving 
the  public  which  is  to  govern  in  fixing  rates.  San 
Diego  Land  Co.  v.  National  City,  174  U.  S.,  739;  This  be¬ 
ing  true,  the  value  of  that  property  can  not  be  increased  or 
diminished  by  contracts  or  other  arrangements  between  the 
carriers  themselves.  In  the  absence  of  an  improper  pay¬ 
ment  as  rental  the  public  is  not  concerned  with  the  acts  of 
carriers  between  themselves.  The  law  requires  l  the  ascer¬ 
tainment  of  values  for  property  owned  or  used,  but  not  the 
value  of  the  use. 

The  attempt  to  fix  the  value  of  use  would  be  speculative, 
because  of  the  absence  of  any  sound  basis  upon  which  to 
proceed,  and  if  obtained  would  result  in  the  inflation  of  the 
property  values  of  the  carriers  upon  which  the  public  may 
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be  required  to  pay  a  fair  return.  Indeed,  such  a  finding  by 
us  would  have  the  effect  of  inviting  the  carriers  to  make  ar¬ 
rangements  between  themselves  with  the  view  of  increas¬ 
ing  the  value  of  their  property. 

It  should  be  further  noted  that  if  the  carrier  is  correct  in 
its  claim  that  the  right  of  joint  use  may  be  of  more  value 
than  the  rental  paid  and  that  therefore  the  Commission 
should  appraise  this  right,  and  we  do  not  intend  to  inti¬ 
mate  that  this  can  be  so,  still  in  such  event  the  carrier 
should  make  its  claim  and  introduce  its  evidence  showing 
•  the  value  of  the  use  to  the  end  that  an  intelligent  finding 
might  be  had.  The  mere  putting  of  the  property  into  the 
inventory  would  signify  nothing  and  would  only  result  in 
duplication. 

When  the  valuation  work  has  been  completed  for  all 
the  railroads  in  the  United  States,  the  Commission,  the 
Congress,  and  the  public  will  be  informed  with  respect  to 
every  piece  of  property  used  in  serving  the  public, 

227  with  the  single  exception  of  that  insignificant  portion 
which  is  privately  owned  and  partially  used  by  com¬ 
mon  carriers.  The  inventories  of  the  individual  carriers 
will  contain  the  cost  values  in  detail  with  respect  to  prop¬ 
erty  owned;  the  cost  values  in  detail  for  property  ex¬ 
clusively  used  by  them  but  owned  by  a  non-carrier;  total 
cost  values  for  property  exclusively  used  by  them  but  owned 
by  a  common  carrier ;  a  description  of  the  terms  and  use  of 
jointly  used  property  of  others  with  a  reference  to  the  re¬ 
port  of  the  owning  carrier  for  details  in  regard  thereto;  and 
a  description  of  the  terms  and  use  of  jointly  used  property 
owmed  by  them  with  a  reference  to  the  reports  of  the  using 
carrier  or  carriers  for  details  in  regard  thereto.  All  the 
property  used  in  serving  the  public  will  be  inventoried  and 
valued,  and  will  be  inventoried  and  valued  once  and  only 
once.  There  will  be  and  should  be  no  duplications. 

It  follows  that  the  method  adopted  is  approved.” 

228  Exhibit  3. 

Before  the  Interstate  Commerce  Commission. 

Valuation  Docket  No.  311. 

The  New  York,  New  Havex  &  Hartford  Railroad 

Compaxy  et  al. 

Application  for  Rehearing. 

The  petitioners  New  York,  New  Haven  &  Hartford  Rail¬ 
road  Company,  Old  Colony  Railroad  Company,  Boston  and 
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Providence  Railroad  Corporation  (Massachusetts),  Boston 
and  Providence  Railroad  Corporation  (Rhode  Island), 
Providence,  Warren  and  Bristol  Railroad  Company,  The 
Harlem  River  and  Port  Chester  Railroad  Company, 
Holyoke  and  Westfield  Railroad  Company,  Providence  and 
Worcester  Railroad  Company,  Chatham  Railroad  Com¬ 
pany  and  Norwich  and  Worcester  Railroad  Company  (here¬ 
inafter  together  referred  to  as  the  Carrier)  respectfully 
make  application  to  the  Interstate  Commerce  Commission 
for  rehearing  in  respect  of  the  following  matters  involved 
in  the  decision  and  order  of  the  Commission  dated  Novem¬ 
ber  13,  1929,  made  public  and  served  on  the  Carrier 
229  on  or  about  January  14,  1930,  purporting  to  be  the 
final  report  by  the  Commission  of  the  value  of  the 
property  owned  or  used  by  the  Carrier : 

1.  The  failure  of  the  Commission  to  assign  any  value 
for  the  rights  of  the  Carrier  to  use  the  Grand  Central 
Terminal  and  the  approaches  thereto; 

2.  The  failure  of  the  Commission  to  assign  jany  value 
for  the  rights  of  the  Carrier  to  use  the  property  of  The 
Boston  Terminal  Company;  and 

3.  The  action  of  the  Commission  in  valuing  the  prop¬ 
erty  “for  rate-making  purposes.” 

I.  I 


The  Carrier’s  Rights  to  Use  Grand  Central  Terminal  and 

Approaches  Thereto. 

The  section  of  the  report  dealing  with  these  rights  is  en¬ 
titled  “Terminal  Property  at  New  York  City.”  The  Com¬ 
mission  has  failed  to  assign  any  value  for  the  rights  of  the 
Carrier  to  use  the  tracks  of  the  New  York  and  Harlem 
Railroad  Company  from  Woodlawn  Junction  to  Forty-third 
Street,  New  York  City,  or  for  its  right  to  the  joiht  use  with 
The  New  York  Central  Railroad  Company  of  the  Grand 
Central  Terminal. 

The  agreements,  leases,  statutes  and  other  data  estab¬ 
lishing  the  Carrier’s  rights  were  submitted  at  the  hearing 
on  the  Carrier’s  protest  of  the  tentative  valuation. 

The  Carrier’s  rights  to  the  use  of  the  tracks  from  Wood- 
lawn  to  Forty-third  Street  were  acquired  by  agree- 
230  ments  with  the  New  York  and  Harlem  d^ted  Janu¬ 
ary  22,  1846,  and  March  17,  1848,  authorizing  the 
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New  York  and  New  Haven,  the  Carrier’s  predecessor,  to 
exercise  them  during  the  term  of  its  charter,  which  was 
perpetual.  The  second  agreement  was  filed  with  the  Sec¬ 
retary  of  State  of  New  York  pursuant  to  an  act  of  the 
Legislature  of  New  York  confirming  the  agreement  as  a 
franchise.  The  indenture  of  August  1,  1873,  whereby  the 
New  York  and  Harlem  leased  its  entire  railroad  to  the 
New  York  Central  for  401  years  was  made  expressly  sub¬ 
ject  to  the  rights  of  the  New  York  and  New  Haven  to  use 
that  part  of  the  railroad  from  Woodlawn  to  Forty-third 
Street  and  the  New  York  Central  covenanted  to  perform 
the  New  York  and  Harlem’s  obligations  under  the  agree¬ 
ment  of  March  17,  1848. 

The  rights  of  the  Carrier  and  the  New  York  Central  in 
the  property  now  occupied  by  the  Grand  Central  Terminal 
were  precisely  the  same  prior  to  August  1,  1873,  when  New 
York  Central  leased  the  railroad  of  the  New  York  and 
Harlem.  Under  the  tripartite  lease  of  November  1,  1872, 
the  New  York  and  Harlem  as  owner  of  the  property  was 
to  construct  the  original  Grand  Central  Depot  at  Forty- 
second  Street  and  lease  it  to  the  New  York  and  New  Haven, 
the  Carrier’s  predecessor,  and  the  New  York  Central  for 
the  joint  use  and  occupation  of  all  three  companies.  The 
rights  of  the  New  York  Central  were  not  only  the  same  in 
substance  as  those  of  the  New  York  and  New  Haven,  but 
granted  by  the  very  same  language  in  the  very  same  instru¬ 
ment,  and  they  were  to  continue  during  the  terms  of  their 
respective  charters,  the  New  York  and  New  Haven’s  being 
perpetual.  In  the  indenture  of  August  1,  1873,  the 
231  New  York  Central  covenanted  to  perform  the  obliga¬ 
tions  of  the  New  York  and  Harlem  under  the  tripar¬ 
tite  lease.  Upon  the  construction  of  the  present  Grand 
Central  Terminal  the  Carrier  and  the  New  York  Central 
entered  into  an  agreement  dated  July  24,  1907,  whereby 
they  use  the  terminal  property  and  approaches  jointly  and 
share  the  expenses  in  proportion  to  the  use  made  by  each. 

The  figures  submitted  by  the  Carrier  at  the  hearing  on 
its  protest,  as  set  forth  in  the  report,  show  the  percentages 
of  use  by  the  Carrier  of  the  several  parts  of  the  property 
as  of  June  30,  1915,  to  have  been: 


Grand  Central  Terminal . 41.93% 

Fifty-ninth  Street  to  Mott  Haven . 41.93% 
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Mott  Haven  to  Woodlawn . ] .  .62.95% 

Mott  Haven  Yard . i .  .43.74% 

Power  Distribution  System . [ . .  24  % 

and  the  Carrier  placed  a  value  of  $55,490,531  on  its  rights  in 
the  property  based  on  that  proportion  of  use. 

The  rights  of  the  New  York  Central  in  the  railroad  of 
the  New  York  and  Harlem  under  the  lease  of  -August  1, 
1873,  were  made  therein  expressly  subject  to  the  right  of 
the  Carrier  to  use  the  tracks  from  Woodlawn  |to  Forty- 
third  Street,  and  prior  to  that  lease  the  rights  of  the  New 
York  Central  in  the  Grand  Central  Depot  were;  precisely 
the  same  and  derived  through  the  same  instrument,  the 
tripartite  lease  of  November  1,  1872,  as  those  of  the  Car¬ 
rier.  The  lease  from  the  New  York  and  Harlem  to  the 
New  York  Central,  to  which  the  Carrier  was  not  a  party, 
could  not  change  the  rights  of  the  Carrier  in  the  j  property. 
Yet  the  Commission  has  valued  the  entire  property  to  the 
New  York  Central  in  conformity  with  its  rule,  estab- 
232  lished  for  rate-making  purposes ,  that  where  a  car¬ 
rier  has  an  exclusive  lease  of  the  entire  railroad  of 
another  carrier  the  entire  property  will  be  included  in  its 
inventory  as  though  it  were  the  owner,  but  where  'the  rights 
of  a  carrier  are  not  exclusive  the  entire  value  of  j  the  prop¬ 
erty  will  be  assigned  to  the  owning  carrier  or  itsj  exclusive 
lessee. 

This  rule  was  adopted  in  the  early  valuations  under  the 
Act  of  1913  at  a  time  when,  as  the  Commission  said  in 
Texas  Midland  Railroad ,  75  I.  C.  C.  1,  6,  decided  July  31, 
1918:  j 

I 

1  ‘The  act  does  not  specify  any  purpose  for  which  a  valu¬ 
ation  is  to  be  found  or  to  which  the  valuation  is  fo  be  put. 


* 


#  ?  ? 


The  Amendment  of  1920  making  the  final  valuation  prima- 
facie  evidence,  not  only  for  rate-making  purposes,  but  also 
for  purposes  of  recapture  and  consolidation,  had  not  then 
been  passed.  Accordingly  the  Commission  assumed  that 
the  valuations  would  be  used  chiefly  for  rate-making  pur¬ 
poses,  and  for  that  purpose,  where  the  Commission  is  con¬ 
cerned  primarily  with  the  value  of  the  property  of  the 
carriers  as  a  whole  rather  than  the  value  as  between  one 


i 
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carrier  and  another,  it  was  deemed  sufficient  to  treat  the 
carrier  having  the  exclusive  lease  as  the  owner  and  simply 
note  in  the  inventory  of  the  other  carriers  having  rights 
therein  the  extent  and  terms  of  their  use.  As  stated  in  the 
Texas  Midland  case,  p.  21 : 

“Where  property  is  owned  by  a  common  carrier  and  is 
used  by  it  jointly  with  another  carrier  or  carriers  for  com¬ 
mon  carrier  purposes,  the  property  is  included  in  detail  in 
the  inventory  of  the  owning  carrier  and  reference  is  made 
to  the  use  by  the  other  carrier  or  carriers.  The  ex- 
233  tent  and  terms  of  the  use  appear  also  in  the  inven¬ 
tory  of  the  using  carrier  or  carriers” — 

it  being  only  the  “extent  and  terms  of  the  use,”  not  the 
value,  which  appear  in  the  inventories  of  the  using  car¬ 
riers,  to  the  end  that — 

“When  the  valuation  work  has  been  completed  for  all 
the  railroads  in  the  United  States,  the  Commission,  the 
Congress  and  the  public  will  be  informed  with  respect  to 
every  piece  of  property  used  in  serving  the  public.  *  *  * 
All  the  property  used  in  serving  the  public  will  be  inven¬ 
toried  and  valued,  and  will  be  inventoried  and  valued  once 

and  onlv  once.” 

•/ 

Now  that  the  Amendment  of  1920  makes  the  final  valua¬ 
tion  prima-facie  evidence  for  purposes  of  recapture  and 
consolidation,  such  rights  of  use  must  necessarily  be  sep¬ 
arately  valued  and  assigned  to  the  using  carriers  in  pro¬ 
portion  to  their  respective  interests  in  order  that  the 
amount  of  excess  earnings  to  be  taken  from  any  particular 
one  of  them  or  the  amount  of  securities  to  which  it  mav 
be  entitled  upon  consolidation  may  be  accurately  deter¬ 
mined. 

No  duplication  would  result  from  valuing  their  rights 
to  the  using  carriers.  The  value  of  those  rights  would 
be  included  in  their  inventories,  and  the  value  of  the  prop¬ 
erty  subject  to  those  rights  would  be  included  in  the  in¬ 
ventory  of  the  owning  carrier  or  its  exclusive  lessee.  The 
sum  of  the  two  valuations  would  equal  the  value  of  the 
property  and  no  more.  The  property  will  have  been  val¬ 
ued  “once  and  only  once.” 
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234  n. 

i 

The  Failure  of  the  Commission  to  Assign  An^  Value  for 
the  Rights  of  the  Carrier  to  Use  the  Property  of  the 
Boston  Terminal  Company. 

i 

The  section  of  the  report  dealing  with  these  rights  is  en¬ 
titled  “The  Boston  Terminal  Company/ ’  The'  act  of  the 
Legislature  of  Massachusetts  of  June  9,  1896,  incorporat¬ 
ing  The  Boston  Terminal  Company  provided  for  the  con¬ 
struction  of  the  South  Station  in  Boston,  the  property  to 
be  owned  by  the  terminal  company  for  use  by  the  several 
entering  railroad  companies,  and  “all  said  railroad  com¬ 
panies  upon  the  completion  of  said  station  shall  use  the 
same”  instead  of  their  existing  stations,  and  |“ shall  pay 
for  such  use  of  said  station  and  facilities”  in  the  propor¬ 
tions  in  which  they  use  it,  and  the  courts  were  given  power 
to  compel  the  making  of  such  payments.  The  Carrier  now 
owns  80%  of  the  capital  stock  of  the  terminal  company 
and  made  use  as  of  June  30,  1915,  of  75%  of;  its  station 
facilities.  This  statute  vested  in  the  Carrier  a  right  of  use 
in  the  nature  of  a  franchise  upon  which  the  Carrier  placed 
a  value  of  $17,802,000.  j 

The  Commission  valued  the  entire  property  to|the  owning 
carrier,  The  Boston  Terminal  Company,  assigning  no  part 
thereof  to  the  using  carriers.  Following  its  rule  laid  down 
in  the  Texas  Midland  case  it  simply  stated  the  ^ extent  and 
terms  of  the  use”  in  the  inventories  of  the  carriers,  but 
assigned  no  value  therefor.  In  its  report  the  Commission 
stated  that  the  omission  of  a  value  for  the  Carrier’s  rights 
in  this  property  “is  in  accord  with  our  previous  decisions 
and  our  finding  herein  with  respect  to  the  contentions 

235  that  a  finding  should  be  reported  for  its  right  to  use 
the  Grand  Central  terminal  properties  in  New  York 

City.”  The  same  arguments  which  the  Carrier  now  ad¬ 
dresses  to  the  Commission  in  respect  of  the  !  New  York 
terminal  property  therefore  apply  with  equal  force  to  the 
Boston  terminal  property. 


26 — 5466a 
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III. 

The  Action  of  the  Commission  in  Valuing  the  Property 

“for  Rate-making  Purposes”. 

The  fundamental  error  of  the  Commission  in  its  report 
and  order  lies  in  its  conception  that  the  value  it  should  find 
is  the  value  “for  rate-making  purposes.” 

Subdivision  (a)  of  section  19a  of  the  Interstate  Com¬ 
merce  Act  provides — 

“That  the  Commission  shall,  as  hereinafter  provided, 
investigate,  ascertain  and  report  the  value  of  all  the  prop¬ 
erty  owned  or  used  by  every  common  carrier  subject  to  the 
provisions  of  this  act.” 

Nothing  here  or  elsewhere  in  the  act  authorizes  the  Com¬ 
mission  to  find  a  value  “for  rate-making  purposes”  or  for 
any  other  particular  purpose  or  limited  use.  The  Commis¬ 
sion  cannot  decline  to  value  any  of  the  property  owned  or 
used  by  the  Carrier  on  the  ground  that  it  forms  no  proper 
part  of  a  rate  base.  In  fact,  the  property  to  be  valued  is 
not  confined  to  property  used  “for  the  purposes  of  a  com¬ 
mon  carrier”  under  subdivision  (b)  (Second),  but  includes 
property  “held  for  other  purposes”  under  subdivision  {b) 
(Third/. 

In  respect  of  jointly  used  property  the  Commission  con¬ 
ceives  that  it  performs  its  full  duty  by  including  the 
236  value  of  the  property  in  the  inventory  of  the  own¬ 
ing  carrier,  treating  an  exclusive  lessee  as  an  owner, 
and  is  not  required  to  apportion  any  part  of  that  value  to 
the  using  carriers  even  though  their  perpetual  rights  to 
its  use  have  an  actual  commercial  value  which  the  Commis¬ 
sion  recognizes.  In  connection  with  the  Grand  Central 
terminal  property  the  report  states : 

“We  do  recognize  that  the  advantages  to  the  carrier 
of  these  rights  are  valuable  and  essential  to  the  operation 
of  its  property  as  a  whole.” 

It  goes  on  to  say,  however,  that  “for  the  purpose  of  finding 
a  rate  base”  it  is  distinguished  only  by  its  magnitude  from 
the  many  other  similar  rights  of  carriers  to  the  joint  use  of 
property  wholly  owned  by  other  carriers. 
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This  attitude  might  find  support  were  the  Commission 
still  valuing  the  properties  of  the  carriers  as  4  whole  for 
rate-making  purposes  on  the  theory  set  forth  in  the  Texas 
Midland  case.  Since  the  Amendment  of  1920  making  the 
final  valuation  prima-facie  evidence  not  only  for  rate-mak¬ 
ing,  but  also  for  recapture  and  consolidation:  where  the 
value  of  the  separate  property  of  each  individual  carrier 
becomes  important,  the  word  “ every’ ’  in  subdivision  (a) 
of  section  19a  directing  the  Commission  to  M  report  the 
value  of  all  the  property  owned  or  used  by  eve'ry  common 
carrier”  assumes  added  significance.  The  Commission 
must  value  the  property  owned  or  used  by  each  indivdual 
carrier  as  a  separate  unit,  and  it  is  not  a  sufficient  com¬ 
pliance  with  the  statute  merely  to  state  in  a  particular  car¬ 
rier’s  inventory  the  4 4 extent  and  terms,”  in  the  language  of 
the  Texas  Midland  case,  of  its  right  to  use  property. 

237  Where,  as  here,  the  Commission  expressly  recognizes 
that  such  rights  are  valuable,  that  value  must  be  as¬ 
certained  and  reported. 

i 

Wherefore  the  petitioners  respectfully  pray  that  the  Com¬ 
mission  reopen  the  proceeding  for  reargument,  reconsidera¬ 
tion  and  rehearing  upon  and  in  respect  of  each  and  all  of 
the  matters  in  this  petition  contained.  By  making  this  ap¬ 
plication  for  rehearing  in  respect  of  those  parts  of  the  re¬ 
port  and  order  which  are  referred  to  herein,  the:  petitioners 
do  not  accept  or  assent  to  any  part  of  said  report  or  order 
or  acknowledge  the  correctness  of  any  valuation  or  finding 
made  therein. 

Respectfully  submitted, 

JOHN  L.  HALL,  ! 

CHARLES  0.  PE^GRA, 
JAMES  GARFIELD, 

Attorneys . 

30  State  Street,  Boston,  Massachusetts. 

238  Rule  to  Show  Cause . 

i 

Filed  July  3,  1930. 

| 

*  *  *  *  *  •  |  • 

i 

Upon  consideration  of  the  petition  filed  in  the  above  en¬ 
titled  cause,  it  is,  this  3d  day  of  July,  A.  D.  1930, 
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Ordered,  That  the  defendant,  the  Interstate  Commerce 
Commission,  show  cause  on  or  before  the  30th  day  of  July, 
A.  D.  1930,  why  the  prayer  of  the  petition  should  not  be 
granted,  and  the  writ  of  mandamus  issued,  compelling  the 
defendant,  the  Interstate  Commerce  Commission  to  per¬ 
form  its  ministerial  duty  in  accordance  with  the  provisions 
of  the  Interstate  Commerce  Commission  Act,  and  investi¬ 
gate,  ascertain  and  report  the  true  value  of  all  the  car¬ 
rier’s  property  and  to  include  therein  the  value  of  the 
estates  and  franchises  of  the  carrier  in  the  tracks  of  the 
New  York  and  Harlem  Railroad  Company  for  Woodlawn 
to  Forty-Third  Street  and  in  the  Grand  Central  Terminal 
and  the  Boston  Terminal  Company  Properties  and  to  take 
such  other  action  as  by  law  is  required,  provided  a  copy  of 
this  order  and  the  petition  are  served  upon  the  defendant 
on  or  before  the  10th  day  of  July,  A.  D.  1930. 

Bv  the  Court. 

JESSE  C.  ADKINS, 

Justice. 


Return. 

Served  a  copy  of  the  within  order  upon  the  defendant, 
Interstate  Commerce  Commission,  on  the  3rd  day  of  July, 
1930,  by  serving  G.  B.  McGinty,  Sectv.  Personally. 

EDGAR  C.  SNYDER, 

Marshal . 

By  CHAS.  G.  COWLEY, 

Deputy. 

239  Filed  November  21, 1930. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

78291. 

The  United  States  of  America  at  the  Relation  of  the  New 
York,  New  Haven  &  Hartford  Railroad  Company  et  al., 
Relators, 

v. 

Interstate  Commerce  Commission,  Respondent. 

Answer. 

Comes  now  Interstate  Commerce  Commission,  the  re¬ 
spondent  named  in  the  above-entitled  action,  and  by  leave 
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of  the  Court  withdraws  its  motion  to  dismiss  t;he  petition 
and  discharge  the  rule  to  show  cause  heretofore  filed 
herein,  and  answering  says: 

1.  Answering  paragraph  I  of  the  petition,  ^respondent 
admits  for  the  purposes  of  this  suit,  the  allegations  therein 
contained. 

Respondent  alleges  that  third  parties  not  parties  to  this 
proceeding  have  rights  vitally  affected  by  any; determina¬ 
tion  of  the  issues  hereinafter  raised  and  that  mandamus 
should  not,  therefore,  be  issued  in  this  cause. 

2.  Answering  paragraph  II  of  the  petition  respondent 
admits  that  it  entered  upon  an  investigation  pursuant  to 

the  provisions  of  the  Valuation  Act  to  i  “  ascertain 

240  and  report  the  value  of  all  the  property  owned  or 
used”  by  the  relators  and  that  about  December  2, 

1922,  it  issued  a  tentative  report  of  its  findings  made  in 
accordance  with  said  Valuation  Act,  and  admits  that  it  did 
not  report  the  value  of  the  carrier’s  rights  to  use  the  pas¬ 
senger  terminals  and  the  approaches  thereto  in  New  York 
City  and  in  Boston,  for  the  reasons  fully  set  forth  at  pages 
31  to  37  of  Exhibit  1  attached  to  the  petition ;  that  the  car¬ 
rier  filed  a  protest  against  the  tentative  report  qnd  that  ex¬ 
tensive  hearings  were  held  and  evidence  submitted  upon  all 
the  issues  raised  by  the  protest,  and  a  large  amount  of  tes¬ 
timony  and  evidence  was  presented  by  the  carrier  in  sup¬ 
port  of  its  protest  relating  to  the  terminals  and  ap¬ 
proaches.  It  admits  that  the  issues  raised  were  submitted 
to  the  Commission  on  May  18,  1926,  and  fully  discussed  by 
distinguished  counsel  representing  the  carrier,  and  that  on 
January  14,  1930,  the  Commission  made  its  report  to  Con¬ 
gress  as  required  by  the  act,  and  served  the  saitie  upon  the 
carrier,  which  report  is  attached  to  the  petition  as  Exhibit 
1,  and  is  here  referred  to  and  adopted  as  stating  the  con¬ 
sideration  given  by  the  Commission  to  the  carrier’s  claims 
and  as  the  decision  thereon.  As  stated  at  page  90  of  the 
report,  Exhibit  1,  the  methods  of  valuation,  including  those 
governing  the  consideration  of  the  terminals  determined 
upon  in  the  first  valuation  case,  the  Texas  Midland  Rail¬ 
road,  were  incorporated  in  this  report  by  reference 

241  and  are  adopted  here  with  the  report  itself  (Exhibit 
1)  as  a  part  of  this  answer  to  the  petition. 

Respondent  admits  that  the  carrier  filed  a  petition  to  re¬ 
open  and  reargue  the  stated  issues  involved  in  the  final 
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report,  a  copy  of  which  petition  is  filed  as  Exhibit  3  to  the 
petition  herein,  and  that  the  petition  for  rehearing  was 
den-ed  by  the  respondent  as  alleged  and  it  denies  each  and 
every  allegation  of  paragraph  II  not  herein  expressly  ad¬ 
mitted  to  be  true. 

Respondent  alleges  that  the  jurisdiction  to  Redetermine 
the  issues  here  raised  is  committed  to  it  by  Congress  and 
that  in  the  exercise  of  its  judgment  and  discretion  it  fully 
exercised  its  jurisdiction  and  fully  decided  the  issues 
before  it  and  that  mandamus  can  not  be  made  to  serve  the 
office  of  an  appeal,  writ  of  error,  or  certiorari  to  review 
and  correct  its  decision. 

3.  Answering  paragraph  III  of  the  petition,  respondent 
admits  that  the  passenger  trains  of  the  carrier  operate 
from  the  Grand  Central  Terminal  in  New  York  to  South 
Station  in  Boston ;  that  the  carrier  engages  in  a  general 
passenger-carrying  business  and  has  held  itself  out  by 
tariffs,  regularly  filed  with  the  Commission,  and  by  sched¬ 
ules  of  service,  regularly  published,  to  carry  passengers  to 
and  from  these  terminals;  that  the  carrier  serves  a  large 
number  of  passengers  at  these  terminals,  and  that  such 
service  is  a  great  convenience  to  the  traveling  public. 
242  Respondent  admits  that  the  terminal  property  and 
approaches  in  New  York  consist  of  the  Grand 
Central  Terminal  facing  on  42nd  Street  in  New  York  City, 
approximately  12  miles  of  tracks  from  Woodlawn  Junction 
into  the  terminal,  a  portion  of  the  coach  yard  at  Mott 
Haven,  and  the  electrical  generation  and  transmission  sys¬ 
tem,  and  admits  this  property  is  jointly  used  by  the  car¬ 
rier  and  the  New  York  Central  Railroad  Company  but  al¬ 
leges  the  carrier’s  use  is  by  virtue  of  certain  written  con¬ 
tracts  referred  to  in  paragraph  YII  of  the  petition  and  in 
the  Commission’s  report,  Exhibit  1,  and  that  said  property 
is  owned  and  used  by  the  New  York  Central,  or  its  lessor 
the  New  York  and  Harlem.  Respondent  admits  that  at  the 
hearing  before  it  the  carrier  claimed  and  presented  evi¬ 
dence  purporting  to  show  its  proportionate  use  and  the  al¬ 
leged  value  of  said  contractual  rights  to  the  use  of  the  said 
property  as  shown  in  the  tabulation  in  the  petition,  but 
respondent  specifically  denies  that  the  carrier  has  any 
estate  in  the  property  and  refers  to  its  report,  Exhibit  1, 
attached  to  the  petition  for  its  conclusions  respecting  such 
claims. 
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Eespondent  admits  the  terminal  property;  and  ap¬ 
proaches  in  Boston  consist  of  the  South  Station  and  the 
tracks  into  and  out  of  it  for  a  distance  of  nearly  one  mile; 
and  that  it  is  owned  and  operated  by  the  Boston  Terminal 
Company  and  is  jointly  used  by  the  carrier  and  the  New 
York  Central  Eailroad  Company,  as  lessee  of  the 

243  railroad  of  the  Boston  and  Albany  Eailroad  Com¬ 
pany.  It  admits  that  the  carrier  offered  testimony 

to  the  effect  that  its  proportion  of  the  total  use  of  this  prop¬ 
erty,  as  of  valuation  date,  was  75  per  cent  and  admits  that 
the  carrier  claimed  $17,802,000  as  the  value  of  its  propor¬ 
tionate  use.  Further  answering  said  paragraph  III,  re¬ 
spondent  denies  each  and  every  material  allegation  of  said 
paragraph  not  herein  expressly  admitted  to  be  true  and 
specifically  denies  that  the  carrier’s  rights  to  operate  its 
trains  into  and  out  of  the  said  terminals  are  either  absolute 
or  perpetual,  and  refers  to  its  report,  Exhibit  1,  pages 
31-37,  44,  203  for  its  position  concerning  the  carrier’s  con¬ 
tractual  rights. 

Further  answering  paragraph  III  respondent  alleges 
that  the  allegations  of  the  petition  and  those  of  the  an¬ 
swer  herein  above  made  thereto  place  in  issue  |the  title  to 
property  and  that  mandamus  is  not  an  appropriate  remedy 
for  the  determination  of  such  issue. 

4.  Answering  paragraph  IV  of  the  petition,  respondent 
admits  that  it  was  under  a  statutory  duty  to  value  ‘ 4  all 
the  property  owned  or  used  by  every  common  carrier”  and 
to  report  the  value  thereof  pursuant. to  the  Valuation  Act; 
it  admits  the  correctness  of  the  quotations  from  Section 
19a  and  refers  to  the  full  and  complete  text  of  said  Section 
19a  of  the  act  for  a  definition  of  its  statutory  j  duty.  Ee¬ 
spondent  denies  that  the  carrier’s  interpretation  of 

244  the  statute  is  a  correct  interpretation  and  alleges 
that  it  has  fully  complied  with  said  statute  and  has 

fully  performed  its  duty  of  valuation  thereufider,  as  is 
hereinafter  more  fully  set  forth. 

Further  answering  said  paragraph  IV,  respondent  de¬ 
nies  each  and  every  material  allegation  thereof  not  herein 
expressly  admitted  to  be  true. 

Further  answering  said  paragraph  IV  respondent  al¬ 
leges  that  it  necessarily  had  to  interpret  the  statute  in 
order  to  determine  its  duty  thereunder,  that  the  interpre¬ 
tation  of  the  statute  involved  the  exercise  of  judgment  and 
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discretion,  and  that  the  carrier  is  attempting  to  require  the 
respondent  to  make  a  particular  interpretation  of  the  act 
not  in  accordance  with  its  proper  judgment  and  discretion. 

5.  Answering  paragraph  V  of  the  petition,  respondent 
admits  that  the  whole  steam  railroad  of  the  New  York  & 
Harlem  Railroad  Company  is  now  leased  to  the  New  York 
Central  for  the  term  of  401  years  from  April  1,  1873.  It 
admits  that  the  carrier  contends,  as  set  forth  in  said  para¬ 
graph,  and  that  these  contentions  were  incorporated  in  the 
carrier’s  protest,  were  made  the  subject  of  testimony  at 
the  hearing,  and  are  considered  and  discussed  by  the  re¬ 
spondent  in  its  final  valuation  under  the  headings  alleged. 
Respondent  admits  that  it  has  not  reported  a  specific  value 
for  the  carrier’s  right  of  use  of  the  property;  and  that  it 
decided  that  in  ascertaining  the  value  “for  rate-making 
purposes”  of  “property  owned  or  used”  by  the  car- 
245  rier  no  specific  value  should  be  reported  for  these 
rights.  Respondent  admits  the  correctness  of  the 
quotations  from  its  report  and  refers  to  the  said  report, 
Exhibit  1,  for  the  full  and  complete  text  of  its  decision. 
Further  answering  said  paragraph,  respondent  denies 
each  and  every  allegation  not  herein  expressly  admitted 
to  be  true  and  specifically  denies  that  it  has  arbitrarily 
refused  to  find  a  value  for  what  are  admitted  in  its  report 
to  be  valuable  rights  of  the  carrier  or  that  it  has  acted  arbi- 
trarilv  in  anv  manner  whatsoever  in  connection  therewith ; 
and  alleges  that  it  considered  each  and  every  contention  of 
the  carrier  as  set  forth  in  said  paragraph  V,  and,  in  the  ex¬ 
ercise  of  its  judgment  and  discretion,  decided  said  conten¬ 
tions  adversely  to  the  carrier  as  set  forth  in  its  report  at¬ 
tached  to  the  petition  as  Exhibit  1. 

Further  answering  said  paragraph  V,  the  Commission 
alleges  that  it  has  valued  all  of  the  physical  property  men¬ 
tioned  in  the  petition;  that  the  entire  New  York  Terminal 
property  was  inventoried  in  detail  and  valued  together 
with  all  intangible  elements  of  value  inhering  therein  by 
the  respondent  in  its  final  report  on  the  value  of  the  rail¬ 
road  property  of  the  New  York  Central  Railroad  system 
(including  its  lessor,  the  New  York  and  Harlem  Railroad 
Company) ;  that  the  carrier’s  joint  use  is  therein  set  out; 
that  in  Exhibit  1  attached  to  the  petition,  the  use  of  this 
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property  by  the  carrier  is  referred  to  at!  pages  31- 

246  36,  44,  93,  and  203 ;  that  the  entire  physical  property 
of  the  Boston  Terminal  Company  was  inventoried 

in  detail  and  likewise  valued  by  the  Commission  in  its  final 
report  on  the  value  of  that  company’s  property,  that  the 
carrier’s  joint  use  of  this  property  was  referred  to  in  said 
report  on  the  Boston  Terminal  Company’s  value,  and  that 
in  the  respondent’s  report  on  the  value  of  the  carrier,  Ex¬ 
hibit  1,  said  joint  use  is  referred  to  and  set  out  on  pages 
31  and  203.  Respondent  alleges  that  the  carrier  is  a  joint 
user  of  these  terminal  properties  by  virtue  of  trackage 
rights  as  set  forth  on  page  44  of  Exhibit  1  attached  to  the 
petition  and  hereinbefore  adopted  as  a  part  of  this  answer. 

Further  answering  said  paragraph  V  respondent  alleges 
that  in  order  to  inventory  and  value  the  “property  owned 
or  used  by  every  common  carrier”  it  had  to  inierpret  the 
phrase  “property  owned  or  used”;  that  in  the  exercise  of 
its  judgment  and  discretion  it  interprets  the  act!  to  require 
the  inventory  and  valuation  of  each  piece  of  “property 
owned  or  used”  to  the  owning  carrier  or  an  operating  les¬ 
see  of  the  owning  carrier,  and  that  said  inventory  and  val¬ 
uation  of  the  property  should  be  exclusive  of  aiky  value  of 
the  use.  Respondent  further  alleges  that  its  rules  and  reg¬ 
ulations  and  its  methods  and  decisions  all  follow  this  inter¬ 
pretation  of  the  act;  that  in  making  the  final  report  com¬ 
plained  of,  the  Commission  interprets  the  act  as  requiring 
a  differentiation  between  the  joint  use  of  terminal 

247  facilities  under  trackage  rights  or  terininal  con¬ 
tracts  for  a  rental  varying  with  the  extent  of  the 

use,  and  the  use  of  all  the  railroad  property  of  a  nonoper¬ 
ating  owner  by  an  operating  lessee  with  full  control  and 
possession  of  the  property  under  the  lease,  and  respondent 
refers  to  Exhibit  2  attached  to  the  petition  for  i  statement 
of  its  rules,  regulations,  and  methods  of  valuation  adopted 
by  it  pursuant  to  the  authority  given  it  by  statute  to  pro¬ 
mulgate  rules  and  regulations  having  “the  full  force  and 
effect  of  law.”  Respondent  further  alleges  that  the  meth¬ 
ods  of  valuation  here  drawn  in  question  have  been  followed 
in  all  of  its  more  than  800  valuation  reports  published  to 
Congress  since  the  beginning  of  its  work  under!  the  Valua¬ 
tion  Act. 

Further  answering  paragraph  V,  respondent  alleges 
that  the  allegations  of  the  petition  and  those  of  'the  answer 
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hereinabove  made  show  that  the  carrier  seeks  to  have  this 
Court  annul,  set  aside,  and  suspend  a  final  valuation  made 
by  the  respondent  in  accordance  with  the  provisions  of 
Section  19a  of  the  act,  and  to  have  the  respondent  change 
its  rules  and  regulations  and  revise  its  published  reports 
in  respect  of  matters  committed  by  Congress  to  the  re¬ 
spondent  ’s  jurisdiction. 

6.  Answering  paragraph  VI  of  the  petition,  respondent 
admits  that  subdivision  (4),  erroneously  alleged  as  subdi¬ 
vision  (2),  of  Section  15a  provides  that  when  the  value  of 
the  railway  property  of  any  carrier  held  for  and  used  in 
the  service  of  transportation  has  been  finally  ascer- 

248  tained  under  Section  19a,  the  value  so  ascertained 
shall  be  deemed  by  the  Commission  to  be  the  value 

thereof  for  the  purpose  of  determining  such  aggregate 
value  under  Section  15a  and  refers  to  the  full  and  complete 
text  of  Section  15a  for  its  authority  and  duty  to  determine 
a  value  4 4 for  rate-making  purposes.”  Respondent  admits 
that  in  the  ascertaining  of  a  value  for  rate-making  pur¬ 
poses  of  the  carrier’s  physical  property  it  has  refused  to 
place  a  specific  value  upon  the  carrier’s  contractual  rights 
of  use  for  reasons  set  forth  in  its  report  attached  to  the 
petition  as  Exhibit  1.  It  admits  that  the  rent  paid  by  the 
carrier  for  these  rights  of  use  is  chargeable  to  joint  facil¬ 
ity  rents  in  determining  the  carrier’s  “net  railway  operat¬ 
ing  income,”  as  defined  in  subdivision  (1)  of  Section  15a; 
it  admits  the  correctness  of  the  quotation  from  its  report 
and  refers  to  pages  34  and  36  of  its  report,  Exhibit  1,  for 
the  reasons  for  its  determination  that  duplication  would 
result  from  reporting  a  specific  value  for  the  carrier’s  con¬ 
tractual  rights  to  jointly  use  the  property  in  issue.  Re¬ 
spondent  admits  the  substantial  correctness  of  the  para¬ 
phrasing  in  the  petition  of  various  subdivisions  of  Sec¬ 
tions  5,  15,  15a,  19a,  and  20a  but  refers  to  the  full  and 
complete  text  of  said  sections  for  its  power  and  duty  there¬ 
under.  Respondent  further  answering  paragraph  VI  ad¬ 
mits  that  the  whole  value  of  the  New  York  Terminal  prop¬ 
erty  is  included  here  to  the  New  York  Central.  Respond¬ 
ent  also  admits  that  for  purposes  of  group  rate  making 
it  has  recognized  New  England  as  a  separate  rate 

249  group  from  Trunk  Line  territory  and  that  the  entire 
system  of  the  carrier  has  been  included  in  the  New 
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England  group  and  the  New  York  Central  has  been  in¬ 
cluded  in  the  Trunk  Line  territory. 

Further  answering  said  paragraph  VI,  respqndent  de¬ 
nies  each  and  every  material  allegation  of  said  paragraph 
not  herein  expressly  admitted  to  be  true  and  alleges  that 
many  of  the  allegations  thereof  are  carrier’s  conclusions  of 
law  and  are  argumentative  and  do  not  call  for  respondent’s 
answer  by  affirmation  or  denial  and  respondent  specifically 
denies  that  it  was  without  authority  to  report  a!  value  for 
‘ 6 rate-making  purposes”  or  for  any  other  particular  pur¬ 
pose;  or  that  it  has  exercised  legislative  power  not  vested 
in  it  by  law;  or  that  proper  or  any  allocation  of  the  value 
of  the  jointly  used  New  York  City  terminal  facilities  be¬ 
tween  the  carrier  and  any  other  parties  is  essential  for 
rate-making  purposes. 

Further  answering  paragraph  VI  of  the  petition,  re¬ 
spondent  alleges  that  the  allegations  of  said  paragraph  of 
the  petition  and  the  allegations  of  the  answer  hereinabove 
made  thereto  raise  an  issue  of  the  correctness  of  an  inter¬ 
pretation  of  the  statute  made  by  the  Commission  in  the  ex¬ 
ercise  of  its  judgment  and  discretion  and  respondent  al¬ 
leges  that  mandamus  should  not  be  used  to  require  it  to 
exercise  its  discretion  in  a  particular  manner. 

7.  Answering  paragraph  VII,  respondent  admits  that 
the  carrier’s  contractual  rights  are  coipmercially 
250  valuable  as  set  forth  in  its  report  attached  to  the 
petition  as  Exhibit  1  and  heretofore  adopted  as  part 
of  this  answer.  Respondent  admits  that  subdivision  (b) 
of  Section  19a  directs  it  to  “ascertain  and  report  sepa¬ 
rately  other  values,  and  elements  of  value,  if  any,  of  the 
property.”  It  admits  the  correctness  of  the  excjerpts  from 
its  report  and  refers  to  the  full  and  complete  text  of  the  re¬ 
port  for  the  reasons  for  its  decision. 

Further  answering  paragraph  VII,  and  particularly 
parts  A  and  B  of  said  paragraph  of  the  petition,  the  re¬ 
spondent  admits  that,  except  in  particulars  hereinafter 
specified,  the  matters  of  fact  alleged  in  respect  to  the  his¬ 
tory,  development,  and  contractual  relationships  of  the 
several  corporations  as  alleged  in  this  paragraph  are  sub¬ 
stantially  correct;  it  further  admits  the  correctness  of  the 
quotations  as  made  by  the  carrier  from  the  pertinent  stat¬ 
utes,  agreements,  contracts,  and  other  documents,  but  it  al¬ 
leges  that  the  entire  statutes,  agreements,  and  contracts  are 
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material  aiid  necessary  to  a  true  interpretation  of  the  car¬ 
rier’s  rights,  and  alleges  that  said  statutes,  agreements,  and 
contracts  contain  the  hereinafter  quoted  stipulations  which 
are  especially  relevant  and  material  to  a  determination  of 
the  nature  of  the  carrier’s  rights. 

Respondent  alleges  that  an  Act  of  the  Legislature  of  New 
York,  passed  May  11, 1846,  provided,  inter  alia,  authority  to 
the  carrier — 

to  continue  and  extend  their  railroad  from  the 
dividing  line  of  the  States  of  New  York  and  Con- 
251  necticut,  *  *  *  to  the  New  York  and  Harlem  Rail¬ 
road  Company’s  line  *  *  *  and  to  unite  or  con¬ 
nect  with  said  New  York  and  Harlem  at  or  near  Williams 
Bridge. 


####*#* 

Sec.  10.  The  Legislature  may  at  any  time  alter  or  re¬ 
peal  this  Act. 

Respondent  also  alleges  that  the  contract  of  March  17, 
1848,  contained  the  following  especially  pertinent  pro¬ 
visions  in  addition  to  the  portions  quoted  by  carrier,  to  wit: 

This  agrement  and  contract  of  transportation  made  and 
concluded  this  seventeenth  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  forty-eight,  between  The  New 
York  and  Harlem  Rail  Road  Company  of  the  one  part  and 
The  New  York  and  New  Haven  Railroad  Company  of  the 
other  part  witnesseth  *  *  * : 

******* 

Sixth.  It  is  mutually  understood  and  agreed  that  the 
New  York  and  New  Haven  Railroad  Company  shall 
pay,  *  *  *,  and  the  New  York  and  Harlaem  Railroad 

Company  shall  receive  as  full  compensation  for  the  use  and 
occupation  of  their  track  or  tracks  as  aforesaid ,  a  certain 
sum  for  each  passenger  transported  by  the  said  New  York 
and  New  Haven  Railroad  Company  in  their  several  trains, 
to  be  dependent  upon  and  adjusted  by  the  total  number  so 
transported  daily  *  *  *. 
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252  Eleventh.  It  is  mutually  understood  and  agreed 
that  the  New  York  and  Harlem  Railroad  Company 

shall  without  delay  proceed  to  grade  and  construct  a  second 
line  of  rails  or  track  with  heavy  H  rails  from  thp  termina¬ 
tion  of  their  present  double  track  to  the  aforesaid  point  of 
junction,  *  *  *.  | 

*  #  *  #  *  *  ,  * 

I 

I 

Thirteenth.  It  is  mutually  understood  and  agreed  that 
the  New  York  and  Harlem  Railroad  Company  shall  keep  its 
road  from  the  aforesaid  point  of  junction  to  the  termina¬ 
tion  of  the  part  thereof  to  be  used  by  the  New  York  and 
New  Haven  Railroad  Company  in  good  and  sufficient  repair 
to  ensure  the  greatest  speed,  accommodation  and;  safety  to 
passengers.  (Italics  ours.) 

j 

Respondent  alleges  that  the  401-year  lease  by  the  New 
York  and  Harlem  to  the  New  York  Central  contained  the 
following  especially  pertinent  provisions  in  addition  to 
those  quoted  by  the  carrier,  to  wit : 

j 

First.  The  said  party  of  the  first  part  hereby  demises  and 
leases  unto  the  said  party  of  the  second  part,  its  Successors 
and  assigns,  the  said  railroad  of  the  said  party  of  the  first 
part,  extending  from  Forty-second  street,  in  the  city  of 
New  York,  to  Chatham  Four  Corners,  *  *  *  j  together 

with  all  the  lands  on  yrhieh  the  said  railroad,  *'  *  *  is 
constructed,  or  which  are  connected  with  or  necessary  for 
its  use,  and  all  the  rights,  easements,  franchises,  and 

253  privileges  in  connection  therewith,  or  which  are  ap¬ 
purtenant  thereto;  *  *  *  and  ap  other  the  real 

estate  and  chattels  real  of  the  said  party  of  the  first  part, 
situate,  lying  and  being  north  of  Forty-second  street,  in  the 
city  of  New  York,  *  *  *  whether  used  for  railroad 

purposes  or  not.  *  *  *  subject,  however,  tq  the  pro¬ 

visions  of  a  certain  contract  with  The  New  York  and  New 
Haven  Railroad  Company,  *  *  *. 

i 

*  #  #  #  #  *  |  * 


To  have  and  to  hold  the  said  demised  railroad,  *  *  * 
premises,  equipments  and  appliances,  rights,  privileges  and 
franchises  unto  the  said  party  of  the  second  part,  its  suc¬ 
cessors  and  assigns,  for  and  during  the  full  term  4nd  period 
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of  four  hundred  and  one  years  from  the  first  day  of  April, 
one  thousand  eight  hundred  and  seventy-three. 

####*#* 


Sixteenth.  *  *  *  the  said  party  of  the  second  part,  its 
successors  or  assigns,  may,  at  any  time  during  the  con¬ 
tinuance  of  the  demised  term,  change  and  alter  the  line, 
way  and  gauge  of  the  said  demised  railroad,  or  branch,  and, 
in  so  doing  may  discontinue  any  part  of  the  present  way  or 
track  of  said  railroad  or  branch,  and  any  of  the  machine 
shops  or  depots  not  required  for  the  use  of  the  line,  and 
may  also  change  the  grade  or  grades  of  the  road,  and  alter 
or  change  the  location  of  any  of  the  tracks ,  water  stations, 
buildings  or  erections  appurtenant  thereto,  or  con- 

254  nected  therewith,  and  may  also,  if  it  shall  deem  it 
necessary,  purchase  and  acquire  title  to  any  addi¬ 
tional  real  estate  for  the  use  of  said  road,  or  may  exchange 
its  lands  or  buildings  for  other  lands  more  convenient  or 
necessary  for  its  use,  and  of  equal  value  for  the  uses  and 
purposes  of  the  said  road ;  but  all  such  alterations,  changes, 
purchases  or  exchanges  are  to  be  made  at  the  proper  cost 
and  charge  of  the  said  party  of  the  second  part;  and  the 
said  party  of  the  second  part,  its  successors  and  assigns, 
may  also,  from  time  to  time,  during  the  continuance  of  the 
said  term,  sell  and  dispose  of  such  part  of  the  demised 
premises  and  property  as  may  not  be  necessary  for  the  use 
of  the  said  demised  railroad  *  *  *.  (Italics  ours.) 

Respondent  alleges  that  on  May  7,  1903,  the  Legislature 
of  New  York  passed  an  act  known  as  Chapter  425,  Laws  of 
1903,  and  that  the  following  provisions  of  said  act  (con¬ 
tained  in  carrier’s  Exhibit  88  in  the  record  before  the  Com¬ 
mission)  are  pertinent  to  the  issues  herein: 

Section  1.  *  *  *  the  New  York  and  Harlem  *  *  *, 
and  its  lessee  the  New  York  Central  *  *  *  are  and  each 
of  them  is  hereby  authorized  and  directed  to  depress  all 
of  the  existing  tracks  of  the  New  York  and  Harlem  *  *  * 
between  Fifty-seventh  street  and  Forty-second  street,  and 
Madison  avenue  and  Lexington  avenue,  in  the  city  of  New 
York  *  *  \ 

255  §4.  *  *  *  after  the  expiration  of  five  years 
*  *  *  it  shall  not  be  lawful  *  *  *  for  any 
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railroad  corporation  to  operate  trains  by  steam  locomotives 
in  Park  avenue  in  the  city  of  New  York  south  of  the  Harlem 
river  *  *  *.  And  the  New  York  and  Harlem  *  *  * 

and  its  lessee,  the  New  York  Central  *  *  *,  so  long  as 

it  remains  such  lessee,  and  the  New  York,  New  Ijaven  and 
Hartford  *  *  *,  so  long  as  it  has  any  contract  or  other 

rights  to  operate  its  trains  in  Park  avenue  soiith  of  the 
Harlem  river,  and  such  other  railroad  companies  as  may 
hereafter  obtain  permission  therefor ,  are  hereby  authorized 
to  run  their  trains  by  electricity  *  *  *  through  the 
tunnel,  *  *  *  and  over  the  route  of  the  said  railroad 
and  in  and  upon  the  depot  at  Forty-second  street^  *  *  * 

and  the  approaches  thereto,  *  *  *.  (Italics  ours.) 

§5.  The  New  York  and  Harlem  and  its  lessee  the  New 
York  Central  *  *  *  are,  and  either  of  them  iis,  hereby 

authorized  and  empowered  to  acquire  from  the  city  of  New 
York,  and  the  city  of  New  York,  *  *  *  is  hereby  au¬ 
thorized  and  empowered,  *  *  *  to  grant  to  j  said  rail¬ 

road  corporations,  or  to  either  of  them,  any  and;  all  lands, 
or  rights,  interests  or  easements  in  lands  in  anywise  owned, 
occupied  or  controlled  by  the  city  of  New  York*  *  *  * 

which  may  be  necessary  or  required  for  the  purpose  of 
making  any  alterations,  *  *  *  in  *  j*  *  the 
256  yards  and  structures  forming  the  terminals  of  the 
New  York  and  Harlem  *  *  *  and  the  approaches 
thereto  *  *  *.  I 

Respondent  alleges  that  the  “tripartite  agreement’ ’ 
executed  on  July  24, 1907,  was  entered  into  by  the ‘parties  to 
supersede  the  “tripartite  lease”  of  November  1;  1872,  re¬ 
ferred  to  by  the  carrier,  and  that  it  was  executed  prior  to 
the  construction  of  the  present  Grand  Central ;  Terminal 
and  provided  for  the  changes  necessary  to  be  made  in  the 
terminal  area  and  the  approaches  thereto  under  tjhe  laws  of 
1903,  including  the  depressing  of  tracks  and  the  elimination 
of  steam  operation.  This  substitute  “tripartite  agree¬ 
ment”  is  the  contract  governing  the  carrier’s  rights  to  the 
use  of  Grand  Central  Terminal  extending  from  Forty- 
second  street  to  Fifty-ninth  street  in  New  York  City,  the 
Mott  Haven  coach  yard  and  the  power  system  appurtenant 
to  electrical  operation  and  contains  the  following  | especially 
pertinent  provisions  not  quoted  by  the  carrier : 

2.  The  Central  Company  covenants  and  agrqes,  at  its 
own  expense ,  to  procure  or  furnish  all  land  and  ihterests  in 
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land  and  all  rights  in  any  ways  on  which  the  said  land  may 
abut  not  now  owned  by  it  or  by  the  Harlem  Company  and 
required  for  the  said  Railroad  Terminal,  and  to  construct 
the  said  Railroad  Terminal  *  *  * 

******* 

257  4.  The  New  Haven  Company  covenants  and  agrees 
with  the  Central  Company  to  pay  to  the  Central 

Company  *  *  *  as  compensation  *  *  *  a  propor¬ 
tion  annually  of  *  *  *  interest  *  *  *  on  actual 

net  expenditures  (specifying  the  various  expenditures  of 
the  Central  for  the  present  terminal)  *  *  *  a  propor¬ 
tion:  *  *  *  (h)  Of  all  net  cost  of  maintenance,  repairs 

and  renewals  of  the  Railroad  Terminal;  (i)  Of  all  net  ex¬ 
penditures  for  the  operation  of  the  Railroad  Terminal; 
*  *  (production  based  upon  the  extent  of  use). 

******* 

6.  *  *  *  these  presents  are  upon  the  express  condi¬ 

tion,  that  if  the  New  Haven  Company  shall  at  any  time 
during  the  term  of  this  lease  make  default  in  the  perform¬ 
ance  of  any  of  the  covenants  and  agreements  herein  con¬ 
tained  to  or  with  the  Central  Company ;  and  continue 
therein  for  a  period  of  sixty  days  after  notice  *  *  *, 

these  presents  and  the  term  hereby  granted  shall,  as  to  the 
New  Haven  Company,  cease  and  become  void  at  the  option 
of  the  Central  Company;  *  *  * 

******* 

23.  All  the  rights  and  obligations  of  the  parties  hereto 
granted,  created,  assumed  or  imposed  in  and  by  said  Tri¬ 
partite  Lease,  dated  the  first  day  of  November,  1872,  and 
the  said  four  agreements  supplemental  thereto, 

258  *  *  *  shall  he  terminated  on  the  day  on  which 

this  agreement  takes  effect.  (Italics  ours.) 

The  respondent  expressly  denies  the  correctness  of  the 
conclusions  and  inferences  drawn  by  the  carrier  from  the 
facts  alleged  in  the  petition,  and  expressly  denies  that  the 
carrier’s  rights  are  property  interests  owned  and  used  by  it 
for  its  purposes  as  a  common  carrier  within  the  meaning  of 
Section  19a  of  the  act,  or  required  to  be  valued  thereunder ; 
or  that  the  Commission  admits  their  value  should  have  been 
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ascertained  and  reported;  or  that  the  evidence  showed  the 
carrier  has  a  perpetual  easement  in  the  railroad  Of  the  New 
York  &  Harlem  from  Woodlawn  Junction  to  Forty-third 
Street  and  an  undivided  interest  in  the  Grand  Central  Sta¬ 
tion  under  a  perpetual  lease  and  an  undivided  interest  in 
the  property  of  the  Boston  Terminal  Company  under  the 
charter  of  that  Company;  or  that  the  rights  granted  by  the 
contract  of  January  22, 1846,  were  in  perpetuity;  or  that  the 
agreement  of  July  24, 1907,  was  entered  into  4  4  upon  the  con¬ 
struction  of  the  present  Grand  Central  Terminal.” 

Further  answering  paragraph  VII  of  the  petition,  the 
respondent  particularly  denies  that  under  the  statutes, 
agreements,  and  contracts  referred  to  by  the  carrier,  it  has 
an  estate  in  perpetuity,  the  legal  equivalent  of  an  estate  in 
fee  simple,  or  that  it  has  any  estate  or  perpetual 
259  franchise  in  any  of  the  property  in  question,  but  on 
the  contrary  alleges  that  the  carrier  has  a  mere  right 
of  use  of  the  said  properties  upon  the  payment  of  rental 
based  upon  the  extent  of  the  carrier’s  use  of  sucih  facilities, 
the  extent  of  which  said  use  varies  from  day  to  day;  that 
the  carrier  has  made  no  investment  in  the  lands  and  struc¬ 
tures  so  used ;  that  the  law  of  the  State  of  New  York  gov¬ 
erns  the  determination  of  the  nature  of  the  carrier’s  con¬ 
tractual  rights  of  use,  and  that  said  contractual  rights  of 
use  constitute  a  mere  license  and  are  not  an  estate  in  prop¬ 
erty  ;  that  said  rights  are  of  indeterminate  duration  and  are 
not  perpetual,  as  alleged  by  the  carrier ;  that  uilder  the  law 
of  New  York  the  carrier’s  contracts  give  it  only  a  license  to 
use  the  property  of  the  New  York  and  Harlem  and  New 
York  Central  Railroad  Company,  and  that  as  such  licensee 
it  is,  under  said  law,  estopped  to  deny  or  j  dispute  its 
licensor’s  title  to  any  of  the  said  New  York  terminal  prop¬ 
erty;  that  in  each  of  and  all  the  carrier’s  sworn  annual 
reports  to  the  respondent,  carrier  has  reported  its  use  of 
the  New  York  and  Harlem’s  property  as  4 4 line  operated 
under  trackage  rights”;  and  that  trackage  rights  are  de¬ 
scribed  in  these  annual  reports  as  those  in  which  4  4  the  re¬ 
spondent  has  no  proprietary  rights;  only  the  rights  of  a 
licensee.” 

Respondent  further  alleges  that  the  New  York  Central 
Railroad  Company  has  an  estate  in  the  New  York  and  Har- 
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lem  Railroad  Company’s  property  by  virtue  of  the 

260  lease  of  all  the  steam-railroad  property  of  the  New 
York  and  Harlem  for  tha  term  of  401  years  from 

April  1,  1873;  that  under  said  lease,  the  New  York  Central 
operates  the  railroad  property  of  the  New  York  and  Har¬ 
lem  and  possesses  for  the  term  of  the  said  lease,  the  benefits 
and  privileges  of  possession  and  control  of  the  terminal 
property,  and  likewise  possesses  and  enjoys  all  the  benefits 
and  privileges  of  the  New  York  and  Harlem’s  ownership 
interest  therein,  and  stands  in  the  place  and  stead  of  the 
New  York  and  Harlem  in  respect  of  the  receiving  of  the 
rents  for  the  carrier’s  enjoyment  of  its  trackage  rights; 
that  the  New  York  Central  purchased  several  large  tracts 
of  land  pursuant  to  the  agreement  of  July  24,  1907,  and 
that  it  erected  upon  these  lands,  at  its  own  expense,  the 
additional  tracks,  structures,  and  buildings  constituting  the 
present  Grand  Central  building;  that  the  original  double 
track  of  the  New  York  and  Harlem  has  been  enlarged  to  a 
four-track  main  line  all  the  way  from  Woodlawn  to  the 
Grand  Central  Terminal  and  that  all  grade  crossings  have 
been  eliminated  at  the  expense  of  the  New  York  Central. 
Respondent  also  alleges  that  the  carrier  contributed  no  part 
of  the  purchase  money  for  these  additional  lands  nor  of  the 
money  expended  in  the  placing  or  erecting  of  the  common- 
carrier  structures  thereon;  that  there  is  no  agreement  by 
the  carrier  to  perpetually  use  its  trackage  rights 

261  over  the  tracks  of  the  New  York  and  Harlem  and  the 
carrier  may  cease  to  use  these  facilities  at  any  time 

without  further  obligation  on  its  part.  Respondent  further 
alleges  that  the  carrier  has  no  proprietary  interest  in  the 
Boston  Terminal  Company’s  property;  that  the  Boston 
Terminal  Company  owns  and  operates  the  said  property 
and  that  the  carrier  enjoys  solely  a  right  of  use  thereof  for 
which  it  pays  a  rental  chargeable  to  operating  expenses. 

And  further  answering  said  paragraph  VII,  the  respond¬ 
ent  alleges  that  in  its  report,  Exhibit  I,  consideration  was 
given  to  the  ascertainment  of  “other  values,  and  elements 
of  value,  if  any,  of  the  property”  and  that  such  as  were 
found  to  exist  were  given  consideration  by  the  respondent 
in  its  finding  of  the  final  single  sum  values  for  rate-making 
purposes  therein  determined  and  reported  to  Congress 
pursuant  to  Section  19a  of  the  act. 
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Further  answering  the  said  paragraph,  respondent  re¬ 
spectfully  shows  to  the  Court  that  the  allegations  of  this 
paragraph  of  the  petition  and  the  answer  hereinabove 
made  raise  issues  in  respect  of  the  ownership  of  property 
in  the  States  of  New  York  and  Massachusetts,  Tyhich  issues 
are  not  proper  to  be  tried  in  a  proceeding  by  mandamus, 
and  that  accordingly,  the  said  petition  should  be|  dismissed. 

8.  Answering  paragraph  VIII  of  the  petition,  respond¬ 

ent  admits  the  Interstate  Commerce  Adt  provided 

262  the  carrier  with  no  remedy  by  appeal  jor  writ  of 
error  to  review  the  final  valuation  made ’under  sec¬ 
tion  19a  prior  to  its  use  in  evidence  in  some  controversy 
arising  under  the  act,  and  that  on  December  j  9,  1929,  it 
proposed  and  published  a  tentative  plan  for  the  consolida¬ 
tion  of  the  railroad  properties  of  the  country  in^o  a  limited 
number  of  systems;  and  further  answering  said  paragraph 
respondent  denies  each  and  every  material!  allegation 
thereof  not  herein  expressly  admitted  to  be  true. 

Further  answering  said  paragraph,  respondent  specifi¬ 
cally  denies  that  any  of  the  carrier’s  owned  or  used  physi¬ 
cal  property  has  been  excluded  from  the  respondent’s  final 
valuation,  or  that  the  carrier  will  suffer  great j  or  any  in¬ 
jury  by  reason  of  said  final  valuation  of  the  Commission, 
and  further  specifically  denies  that  the  relator$  are  with¬ 
out  adequate  remedy  for  the  correction  of  any  errors  in 
the  said  final  valuation;  and  alleges  that  as  and  when  the 
final  valuation  is  introduced  in  evidence  in  any  specific  con¬ 
troversy  under  the  Interstate  Commerce  Act  the  carrier 
will  have  adequate  remedies  for  the  correction  of  any 
errors  which  may  be  found  to  exist  therein.  Respondent 
further  alleges  that  the  absence  of  an  immediate  remedy 
by  appeal  or  writ  of  error  furnishes  no  ground  for  the 
issuance  of  a  writ  of  mandamus. 

9.  Further  answering  the  petition  herein,  the  respond¬ 
ent  alleges  that  all  the  physical  property  over  which  the 

carrier  herein  is  shown  to  have  a  trackage  right  has 

263  been  inventoried  and  included  once  in  the  valuation 
of  the  New  York  Central  or  the  Boston  Terminal 

Company  by  reason  of  the  ownership  or  dominion  by  way 
of  lease  of  the  said  companies  therein ;  that  in  arriving  at 
the  valuation  of  the  said  properties  all  elements  of  value 
have  received  due  consideration;  that  the  carrier’s  enjoy¬ 
ment  of  the  use  of  such  physical  property  is1  dependent 
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upon  the  payment  of  rental  for  such  use,  which  payments 
become  a  part  of  the  carrier’s  operating  expenses  paid 
for  in  rates  by  the  users  of  transportation ;  that  to  include 
in  the  valuation  of  the  carrier’s  property  a  portion  of  the 
value  of  the  property  owned  or  held  by  the  said  other  com¬ 
panies  for  the  use  of  which  such  rental  is  paid  would  result 
in  duplication  of  values  which  would  require  users  of  trans¬ 
portation  to  pay  a  second  time  in  rates  for  the  property  so 
used. 

Respondent  respectfully  shows  to  the  Court  that  the 
principal  issues  presented  to  the  respondent  by  the  car¬ 
rier  and  now  here  presented  to  the  Court  are: 

1.  Did  the  carrier  by  the  grant  of  trackage  rights  and 
the  payment  of  rent,  acquire  any  joint  ownership  in  the 
jointly  used  terminal  property? 

2.  Under  the  Valuation  Act,  is  the  respondent  required 
to  report  a  specific  value  for  the  carrier’s  trackage  rights? 

Respondent  respectfully  shows  the  Court  that  its  re¬ 
port,  Exhibit  1  attached  to  the  petition,  and  the  alle- 
264  gations  of  its  answer  hereinabove  made,  show  that 
it  fully  considered  these  issues  on  the  merits  and 
fully  determined  them  adversely  to  the  carrier’s  conten¬ 
tions,  and  that  the  writ  sought  herein  is  not  appropriate 
to  review  and  reverse  the  respondent’s  decision  upon  these 
issues. 

10.  Further  answering  the  petition,  respondent  alleges 
that  the  petition  does  not  contain  statements  or  allegations 
of  fact  which  entitle  the  carrier  to  the  relief,  or  any  of  the 
relief,  prayed  for  in  and  by  said  petition,  and  does  not 
state  a  cause  of  action  over  which  this  court  has  jurisdic¬ 
tion,  for  the  following  reasons,  to  wit: 

A.  The  petition  shows  that  respondent  has  not  refused 
or  neglected  to  assume  or  exercise  jurisdiction  over  the 
matters,  or  any  of  the  matters,  referred  to  in,  and  cov¬ 
ered  by,  the  petition,  but  has  fully  exercised  its  jurisdic¬ 
tion  and  fullv  decided  said  matters  committed  to  it  for 
decision. 

B.  The  petition  shows  that  the  carrier  seeks  herein  to 
compel  a  particular  exercise  of  judgment  and  discretion 
on  the  part  of  the  respondent  and  to  compel  respondent 
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to  act  in  a  particular  way  which  is  not  the  function  of  a 
writ  of  mandamus. 

C.  The  petition  seeks  the  determination  of  j  a  question 
of  title  to  property  between  the  carrier  and  third  parties 
not  parties  to  this  proceeding,  and  such  controversy  can 
not  be  determined  in  an  action  for  mandamus,  j 

D.  The  petition  shows  that  the  carrier  is  hot  seeking 

to  have  the  respondent  take  jurisdiction  and  “inves- 

265  tigate,  ascertain,  and  report”  the  value  bf  the  phy¬ 
sical  property  mentioned  in  the  petition,  but,  on  the 

contrary,  that  the  carrier  seeks  the  apportionment  or  allo¬ 
cation  to  the  carrier  of  a  proportionate  part  of  the  respond¬ 
ent’s  value  found  and  reported  to  Congress  as|  a  result  of 
its  investigation  of  the  value  of  other  railroad  properties 
under  the  act. 

E.  The  petition  shows  that  the  carrier  seeks  by  manda¬ 
mus  to  have  relief  against  “imminent  danger  of  use  of  the 
final  valuation  to  the  prejudice  of  the  carrier’s  interests” 
which  is  not  a  proper  function  for  the  writ  of  mandamus. 

F.  The  petition  shows  that  the  relators  are;  attempting 
to  use  the  peremptory  writ  of  this  court  to  correct  alleged 
error  in  the  final  valuation  and  to  use  said  writ  to  serve  the 
office  of  an  appeal,  writ  of  error,  or  certiorari  which  is  not 
the  function  of  such  writ. 

G.  The  petition  shows  that  the  carrier  is  attempting  to 
have  this  court  set  aside,  annul,  and  suspend  the  final  val¬ 
uation  report  made  by  the  respondent  in  a  valuation  pro¬ 
ceeding  before  it  under  and  in  accordance  with  the  provi¬ 
sions  of  Section  19a  of  the  Interstate  Commerce  Act;  that 
in  said  proceeding  respondent  accorded  to  each  of  and  all 
of  the  relators  the  full  hearing  provided  for  by  paragraph 
(i)  of  said  section;  that  in  said  proceeding  testimony  and 
evidence  bearing  upon  the  matters  covered  by  the  valuation 

report  were  submitted  to  be  considered  and  dis- 

266  cussed  by  respondent  in  said  report ;  that  all  matters 
covered  by  the  petition  herein  were  fully  considered 

by  the  respondent  and  by  the  exercise  of  its  judgment  and 
discretion,  determined  adversely  to  said  relators  in  its  said 
report,  issued  under  and  in  accordance  with  the  authority 
conferred  upon  the  respondent  by  Congress  in  isaid  Section 
19a.  | 

H.  The  petition  does  not  show  that  the  respondent  has 
been  guilty  of  any  act  or  omission,  which  act;  if  done,  or 
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which  omission  if  made,  would  entitle  the  carrier  to  the 
relief,  or  any  of  the  relief,  prayed  by  it  in  and  by  said  peti¬ 
tion. 

11.  Further  answering  the  petition,  the  respondent 
denies  the  truth  of  each  and  all  of  the  material  allegations 
contained  in  said  petition  in  so  far  as  said  allegations  con¬ 
flict  either  with  the  respondent’s  allegations  herein  made, 
or  with  any  of  the  respondent’s  findings  and  statements 
contained  in  its  final  valuation  of  the  property  of  the  rela¬ 
tors,  attached  to  the  petition  as  Exhibit  1,  or  with  any  of 
the  statements  of  its  rules,  regulations,  and  methods  con¬ 
tained  in  the  extracts  from  the  Texas  Midland  valuation 
report  attached  to  and  made  a  part  of  the  petition  as  Ex¬ 
hibit  2,  which  said  Exhibits  1  and  2  are  herein  referred  to 
and  made  a  part  hereof ;  and  further  alleges  that  many 
allegations  of  the  petition  are  carrier’s  conclusions  of  law 
and  are  argumentative  and  do  not  call  for  respondent’s 
answer  by  affirmation  or  denial. 

267  Wherefore  the  Interstate  Commerce  Commission, 
respondent  herein,  prays  that  the  petition  be  dis¬ 
missed,  that  the  rule  to  show  cause  heretofore  issued  herein 
be  discharged,  and  that  it  may  go  hence  without  day  and 
recover  of  the  relators  its  costs  herein  expended. 

INTERSTATE  COMMERCE  COM¬ 
MISSION, 

By  CHARLES  W.  NEEDHAM, 

General  Solicitor. 
THOMAS  M.  ROSS, 

Assistant  General  Solicitor. 
ROBERT  E.  FREER, 

Senior  Attorney. 
MARY  B.  LINKINS, 

Junior  Attorney. 


United  States  of  America, 

District  of  Columbia: 

Personally  appeared  before  me  Ernest  I.  Lems,  who, 
being  duly  sworn,  made  oath  that  he  is  a  member  of  the 
Interstate  Commerce  Commission,  respondent  herein,  that 
he  has  read  the  foregoing  answer,  and  that  the  statements 
of  fact  therein  contained  are  true  to  the  best  of  his  knowl¬ 
edge  and  belief. 

(Signed)  ERNEST  I.  LEWIS. 
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Sworn  to  before  me  and  subscribed  in  my  presence  this 
21st  day  of  Nov.,  1930. 

( Signed )  G.  P.  WERNER, 

[seal.]  Notary  Public. 

| 

268  Reply  of  Relators  to  Answer  of  Respondent. 

Filed  December  9,  1930.  j 

#  #  #  #  *  *  \  * 

I 

The  New  York,  New  Haven  &  Hartford  Railroad  Com¬ 
pany,  et  al.,  relators  in  the  above-entitled  cause,  (herein¬ 
after  referred  to  collectively  as  the  Carrier)  now  and  at 
all  times  hereafter  saving  and  reserving  to  itself  all  and  all 
manner  of  benefit  and  advantage  of  exception  tty  the  many 
errors  and  insufficiencies  contained  in  the  answer  of  the 
respondent  (hereinafter  referred  to  as  the  Commission)  re¬ 
plying  thereto,  or  to  so  much  and/or  such  parts  thereof  as 
it  is  advised  is  material  or  necessary  for  it  to  reply  unto, 
says: 

1.  Replying  to  paragraph  1  of  the  answer  the  Carrier 
denies  that  third  parties  not  parties  to  this  proceeding  have 
rights  vitally  affected  by  any  determination  of  the  issues 
raised  herein  and  alleges  that  said  allegation  contained  in 
said  paragraph  is  insufficient  in  fact  and  law  in  that  the 
third  parties  referred  to  are  not  named  nor  their  rights  de¬ 
fined.  The  Carrier  understands  the  allegation  that  manda¬ 
mus  should  not  be  issued  to  be  a  conclusion  of  law  which 
does  not  call  for  reply  by  affirmation  or  denial.  I 

2.  Replying  to  paragraph  2  of  the  answer  the  Carrier 
denies  that  jurisdiction  to  determine  the  issues  raised  herein 
is  committed  to  the  Commission  by  Congress  and  denies  the 
Commission  has  fully  exercised  its  jurisdiction  or  fully  de¬ 
cided  the  issues  before  it.  The  Carrier  alleges  that  the 
Commission  was  not  authorized  to  exercise  anjr  judgment 
or  discretion  as  to  whether  any  part  of  the  property  owned 
by  the  Carrier  should  be  valued,  but  was  under  a  statutory 
duty  to  ascertain  and  report  the  value  of  all  the  property 
owned  by  the  Carrier  including  its  property  rights  in  the 

New  York  and  Boston  terminals  and  approaches. 

269  The  Carrier  is  not  attempting  to  use  mandamus  to 

serve  the  office  of  appeal,  writ  of  error  or  certiorari, 

but  to  compel  the  Commission  to  perform  its  said  statutory 
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duty  in  that  respect.  All  other  allegations  in  said  para¬ 
graph  except  to  the  extent  that  they  admit  allegations  of 
the  petition  are  hereby  denied. 

3.  Replying  to  paragraph  3  of  the  answer  the  Carrier  al¬ 
leges  that  its  title  to  the  New  York  and  Boston  terminals 
and  approaches  was  in  issue  before  the  Commission  and 
that  nowhere  in  its  report,  Exhibit  1,  to  which  the  Commis¬ 
sion  refers  in  its  answer  for  a  statement  of  its  conclusions 
in  respect  thereof,  did  the  Commission  decide  adversely  to 
the  claim  of  the  Carrier  that  it  had  an  estate  in  said  prop¬ 
erty  and  that  its  rights  to  operate  trains  into  and  out  of 
said  terminals  are  absolute  and  perpetual.  The  Carrier 
further  alleges,  on  the  contrary,  that  according  to  the  con¬ 
clusions  of  the  Commission  as  set  forth  in  said  report  it 
refused  to  place  a  value  on  what  it  admitted  to  be  valuable 
rights  of  the  Carrier,  not  because  those  rights  were  not  an 
estate  in  property,  not  because  those  rights  were  not  abso¬ 
lute  and  perpetual,  but  because  in  violation  of  its  statutory 
duty  it  insisted  on  making  a  valuation  “for  rate-making 
purposes”  and  excluded  for  that  purpose  all  rights  of 
this  character,  whether  constituting  an  estate  in  property 
or  not.  The  Carrier  denies  that  the  petition  and  answer 
place  in  issue  before  this  Court  the  title  to  property,  de¬ 
nies  that  said  paragraph  correctly  states  the  conclusions 
of  the  Commission  in  respect  thereof  as  set  forth  in  said 
report  and  denies  all  other  allegations  in  said  paragraph 
except  to  the  extent  that  they  admit  allegations  in  the  peti¬ 
tion. 

4.  Replying  to  paragraph  4  of  the  answer  the  Carrier  ad¬ 
mits  that  the  Commission  necessarily  had  to  interpret  the 

statute,  but  alleges  that  in  so  far  as  the  interpreta- 
270  tion  thereof  involved  its  duty  thereunder  it  was 

bound  to  interpret  its  duty  correctly  and  was  not 
vested  with  any  judgment  or  discretion  in  that  respect ;  that 
the  question  of  whether  the  valuation  should  be  “for  rate¬ 
making  purposes”  and  whether  for  that  purpose  rights 
of  the  character  claimed  by  the  Carrier  were  entitled  to 
valuation  required  an  interpretation  of  the  statute  involv¬ 
ing  the  duty  of  the  Commission  thereunder;  and  that  this 
question  as  to  whether  they  should  be  valued  at  all,  as  dis¬ 
tinguished  from  the  question  of  what  their  value  was,  was 
not  left  by  Congress  to  the  judgment  or  discretion  of  the 
Commission,  but  required  a  correct  interpretation  of  its 
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duty  under  the  statute  for  which  mandamus  is  the  proper 
remedy.  The  Carrier  denies  that  the  Commission’s  inter¬ 
pretation  of  the  statute  was  correct,  denies  that  the  Com¬ 
mission  has  fully  performed  its  duty  thereunder  and  denies 
all  other  allegations  in  said  paragraph  except  to!  the  extent 
that  they  admit  allegations  of  the  petition. 

5.  Replying  to  paragraph  5  of  the  answer  the  Carrier  for 
reasons  hereinbefore  stated  denies  that  the  Commission 
decided  the  contention  of  the  Carrier  as  set  forth  in  para¬ 
graph  5  of  the  petition  adversely  to  the  Carrier  and  alleges, 
on  the  contrary,  that  the  report,  Exhibit  1,  expressly  states 
that  the  Commission  found  it  unnecessary  to  decide  said 
contention  in  making  a  valuation  “for  rate-making  pur¬ 
poses.”  The  Carrier  admits  for  the  purpose  of  this  cause 
that  the  Commission  has  valued  all  the  physical  property 
mentioned  in  the  petition;  that  the  entire  New  York  ter¬ 
minal  property  was  inventoried  in  detail  and  valued  by  the 
Commission  in  its  final  report  on  the  value  of  the  railroad 
property  of  the  New  York  Central  Railroad  system;  that  the 
Carrier’s  joint  use  is  therein  set  out;  that  the  entire  physi¬ 
cal  property  of  The  Boston  Terminal  Company  was  in¬ 
ventoried  in  detail  and  likewise  valued  bf  the  Corn- 
271  mission  in  its  final  report  on  the  value  of  that  com¬ 
pany’s  property;  that  the  Carrier’s  joint  use  of  this 
property  was  referred  to  in  said  report  on  The  Boston 
Terminal  Company’s  value,  but  denies  that  the  Commission 
has  inventoried  or  valued  the  rights  of  the  Carrier  therein 
or  all  intangible  elements  of  value  inhering  therein.  The 
Carrier  admits  that  it  is  a  joint  user  of  these  terminal  prop¬ 
erties,  but  denies  that  such  use  is  by  virtue  of  mere  “track¬ 
age  rights”  in  the  sense  in  which  that  expression  is  used  in 
the  answer  and  alleges  that  its  rights  constitute  an  estate 
in  said  physical  property  and  that  whetherj  an  estate 
therein  or  not  they  were  entitled  to  valuation  for  any  pur¬ 
pose  under  the  act  including  “rate-making  purposes.”  The 
Carrier  admits  that  the  Commission  had  to  interpret  the 
phrase  “property  owned  or  used,”  but  denies  that  the  in¬ 
terpretation  which  in  said  paragraph  the  Commission 
places  on  that  phrase  is  correct  and  denies  that  the  Com¬ 
mission  is  vested  with  any  judgment  or  discretion  in  re¬ 
spect  of  the  interpretation  thereof.  The  Carrier  admits, 
if  material,  that  the  interpretation  of  that  phrase  and  of 
the  statute  in  general  as  set  forth  in  said  paragraph  has 
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been  followed  in  certain  of  the  commission’s  own  decisions, 
but  denies  that  such  interpretation  is  in  accordance  with 
any  rules  or  regulations  of  the  Commission,  whether  hav¬ 
ing  the  force  and  effect  of  law  or  otherwise,  and  denies  that 
the  Commission  is  authorized  to  promulgate  rules  and 
regulations  interpreting  its  duty  to  “ascertain  and  report 
the  value  of  all  the  property  owned  or  used  by  every  com¬ 
mon  carrier”  in  a  manner  inconsistent  with  the  correct 
legal  interpretation  thereof.  The  Carrier  denies  that  the 
allegations  of  the  petition  and  answer  show  that  it  seeks  to 
have  this  Court  annul,  set  aside  or  suspend  a  final  valuation 
made  by  the  respondent  in  accordance  with  the  pro- 
272  visions  of  Section  19a  of  the  act,  alleges  that  in  the 
respects  set  forth  in  the  petition  the  final  valuation 
in  question  is  not  in  accordance  with  those  provisions  and 
that  any  rules  and  regulations  of  the  Commission  and  its 
published  reports  inconsistent  with  a  correct  legal  interpre¬ 
tation  of  those  provisions  are  immaterial  to  the  issues 
raised  herein  and  constitute  no  authority  in  support  of  the 
Commission’s  position.  So  far  as  not  herein  expressly  ad¬ 
mitted  the  Carrier  denies  all  allegations  in  said  paragraph 
except  to  the  extent  that  they  admit  allegations  in  the 
petition. 

Further  replying  to  said  paragraph  the  Carrier  alleges 
that  if  the  position  taken  by  the  Commission  that  its  duty 
was  confined  to  ascertaining  and  reporting  the  value  only 
of  the  physical  or  corporeal  property  irrespective  of  the 
various  estates,  interests  and  other  incorporeal  rights 
therein,  which  in  law  constitute  property  to  the  same  extent 
as  physical  or  corporeal  property,  be  correct  then  the  re¬ 
capture  provisions  under  Section  15a  which  limit  the  net 
railway  operating  income  of  a  carrier  to  a  fair  return  on 
the  aggregate  value  of  all  its  property  held  and  used  in  the 
service  of  transportation  would  deprive  a  carrier  of  prop¬ 
erty  without  due  process  of  law  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  by 
denying  it  a  fair  return  on  its  incorporeal  property. 

6.  Replying  to  paragraph  6  of  the  answer  the  Carrier 
admits  that  the  rent  which  it  pays  in  respect  of  its  rights  in 
the  New  York  and  Boston  terminals  and  approaches  is 
charged  to  “joint  facility  rents”  in  determining  its  “net 
railway  operating  income”  under  Subdivision  1  of  Section 
15a,  but  only  because  the  Commission  in  the  exercise  of  its 
authority  under  Subdivision  5  of  Section  20  to  prescribe 
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‘‘the  forms  of  all  accounts  to  be  kept  by  the  carriers”  has 
defined  “joint  facility  rents”  to  include  “amounts  payable 
accrued  as  rent  for  tracks,  yards,  terminals  and 

273  other  facilities  owned  or  controlled  by  other  carriers 

*  *  *  and  in  the  joint  use  of  which  the  carrier 

participates.”  The  Carrier  does  not  admit  the  correctness 
of  this  definition  of  “joint  facility  rents”  or  that  the  rents 
in  question  should  be  deducted  in  determining  j“net  rail¬ 
way  operating  income.”  The  Carrier,  however,  denies 
that  there  would  be  any  duplication  by  reason  cjf  such  de¬ 
duction  if  the  value  of  said  terminals  and  approaches  were 
properly  apportioned  as  between  the  several  carriers 
having  interests  therein.  The  Carrier  denies  that  the 
Commission  had  authority  to  exercise  any  judgment  or  dis¬ 
cretion  in  respect  of  the  issues  herein  raised  ajnd  insofar 
as  not  herein  expressly  admitted  denies  all  other  allega¬ 
tions  in  said  paragraph  except  to  the  extent  |  that  they 
admit  allegations  of  the  petition. 

7.  Replying  to  paragraph  7  of  the  answer  the  Carrier 
admits  the  correctness  of  the  quotations  made  by  the  Com¬ 
mission  from  the  statutes  and  agreements  therein  referred 
to  and  that  the  entire  statutes,  agreements  and  contracts 
are  material  and  necessary  to  a  true  interpretation  of  its 
rights,  but  alleges  that  in  certain  respects  additional  ma¬ 
terial  quotations  therefrom  should  be  set  forth1  Herein. 

Paragraph  4  of  the  “Tripartite  Agreement”  of  July  24, 
1907  also  contained  a  provision  not  quoted  by  the  Com¬ 
mission  that  after  the  term  of  said  lease  datbd  April  1, 
1873,  the  payments  should  be  made  “to  the  Harlem  Com- 
pany,  its  successors  and  assigns,”  and  that  paragraph  26 
thereof  provided  as  follows : 

“Nothing  herein  contained  shall  impair  any  of  the  rights 
of  either  of  the  parties  hereto,  under  the  agreement  be¬ 
tween  the  New  York  and  Harlem  Railroad  Company  and 
the  New  York  and  New  Haven  Railroad  Company,  dated 
March  17,  1848,  as  modified  by  arbitration,  under  date  of 
June  27,  1856,  and  by  arbitration  under  date  of  Jan- 

274  uarv  19,  1861,  copy  of  which  is  hereto  annexed.  ” 

i 

The  Carrier  further  alleges  that  its  rights  iii  the  tracks 
from  Woodlawn  to  43d  Street  were  recognized;  as  a  prop¬ 
erty  interest  in  the  mortgage  of  the  New  York  and  Harlem 
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Railroad  Company  dated  June  1,  1897  securing  its  3M>% 
Gold  Bonds  providing  that  Guaranty  Trust  Company  as 
mortgagee  should  hold  the  premises 

“subject,  however,  to  the  rights  of  The  New  York,  New 
Haven  and  Hartford  Railroad  Company  in  respect  of  any 
of  the  said  property,  under  a  certain  agreement  bearing 
date  March  17,  1848,  and  a  tripartite  agreement  bearing 
date  November  1,  1872;  and  also  to  the  rights  of  the  New’ 
York  Central  and  Hudson  River  Railroad  Company  in  re¬ 
spect  of  any  of  the  said  property  under  the  said  tri-partite 
agreement  bearing  date  November  1,  1872  and  under  the 
lease  above  mentioned  bearing  date  April  1,  1873.’ ’  (Un¬ 
derscoring  ours.) 

The  Carrier  denies  that  it  has  a  mere  right  of  use  of  the 
New’  York  and  Boston  terminals  and  approaches;  that  it 
has  made  no  investments  in  the  lands  and  structures  so 
used;  that  its  rights  of  use  constitute  a  mere  license  either 
under  the  law’s  of  New  York  or  otherwise,  but  alleges  that 
its  rights  are  in  perpetuity  and  constitute  a  base  or  de¬ 
terminable  fee,  an  estate  in  property.  The  Carrier  ad¬ 
mits  that  in  certain  of  its  sw’orn  annual  reports  to  the 
Commission  it  has  reported  its  use  of  the  New  York  and 
Harlem  property  as  “line  operated  under  trackage  rights” 
and  that  trackage  rights  are  described  in  said  reports  as 
those  in  which  “the  respondent  has  no  proprietary  rights, 
only  the  rights  of  a  licensee,”  but  alleges  that  they  wrere 
so  reported  because  the  Commission  in  the  exercise  of  its 
authority  under  Subdivision  1  of  Section  20  “to  prescribe 
the  manner  in  which  such  (annual)  reports  shall  be  made” 
provided  in  its  form  of  report  no  other  classification  un¬ 
der  which  as  therein  defined  the  Carrier’s  rights 
275  could  properly  be  reported. 

The  Carrier  admits,  if  material,  that  the  New 
York  Central  Railroad  Company  is  in  possession  of  all 
the  steam  railroad  property  of  the  New  York  and  Harlem 
Railroad  Company  under  the  lease  of  April  1,  1873  for  the 
term  of  401  years,  that  the  New  York  Central  purchased 
several  tracts  of  land  pursuant  to  the  agreement  of  July 
24, 1907  and  erected  upon  these  lands  certain  tracks,  struc¬ 
tures  and  buildings  constituting  the  present  Grand  Central 
building,  and  that  the  original  double  track  of  the  New 
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York  and  Harlem  has  been  enlarged  to  a  four-tfack  main 
line  from  Woodlawn  to  the  Grand  Central  Terminal,  but 
except  as  in  this  sentence  specifically  admitted  the  Carrier 
denies  the  allegations  in  said  paragraph  relating  to  the 
rights  of  the  New  York  Central  Railroad  Company  and  the 
construction  of  the  Grand  Central  Terminal  arid  alleges 
that  they  are  not  material  to  the  issues  raised  herein  and 
in  no  way  qualify  or  affect  the  nature  and  extent  of  the 
Carrier’s  rights  in  the  New  York  terminal  and  approaches. 
The  Carrier  denies,  if  material,  that  it  is  under  no  obli<ra- 
tion  by  agreement  or  otherwise  to  exercise  its  rights  in 
the  tracks  of  the  New  York  and  Harlem  and  may  cease  to 
use  these  facilities  at  any  time  without  further  obligation 
on  its  part,  but  says  that  those  allegations  in  said  para¬ 
graph  are  immaterial  to  the  issues  raised  herein;  and  like¬ 
wise  in  no  way  qualify  or  affect  the  nature  or  extent  of  the 
Carrier’s  rights  in  said  tracks.  The  Carrier  admits  that 
The  Boston  Terminal  Company  owns  and  operates  the 
South  Station  in  Boston  and  that  the  Carrier  enjoys  a  right 
of  use  thereof  for  which  it  pays  as  rental  its  proportion  of 
the  maintenance  thereof,  but  alleges  that  its  rights  are 
absolute  and  perpetual  and  constitute  an  estate 
276  therein  and  that  the  rental  is  charged  to  joint  fa¬ 
cility  rents  by  reason  of  the  Commission^  own  re¬ 
quirements  to  which  reference  has  hereinbefore  been  made. 

So  far  as  not  herein  expressly  admitted  thb  Carrier 
denies  all  allegations  in  said  paragraph  except  to  the  extent 
that  they  admit  allegations  of  the  petition. 

8.  Replying  to  paragraph  8  of  the  answer  tile  Carrier 
understands  it  to  contain  exclusively  denials  and  conclu¬ 
sions  of  law,  which  latter  do  not  call  for  reply  by  affirma¬ 
tion  or  denial. 

9.  Replying  to  paragraph  9  of  the  answer  the  respondent 
admits,  but  only  for  the  purposes  of  this  cause,  that  all  the 
physical  property  over  which  it  has  rights  has  been  inven¬ 
toried  and  included  once  in  the  valuation  of  the  New  York 
Central  or  The  Boston  Terminal  Company  but  denies  that 
in  arriving  at  the  valuation  of  said  properties  all  elements 
of  value  have  received  due  consideration.  The  Carrier 
admits  that  its  enjoyment  of  the  use  of  such  physical  prop¬ 
erty  is  dependent  upon  the  payment  of  rental,  but  for  the 
reasons  already  set  forth  it  alleges  that  said  pajnnents  be¬ 
come  part  of  the  Carrier’s  operating  expenses  j solely  be- 
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cause  of  the  Commission’s  own  definition  of  joint  facility 
rents  in  its  accounting  rules,  but  denies  that  as  a  result 
thereof  any  duplication  of  values  would  ensue  if  the  value 
of  the  Carrier’s  rights  in  the  New  York  and  Boston  ter¬ 
minals  and  approaches  was  properly  determined.  The 
Carrier  denies  the  correctness  of  the  Commission’s  state¬ 
ment  in  said  paragraph  of  what  it  describes  as  the  prin¬ 
cipal  issues  presented  to  the  Commission  by  the  Carrier 
and  further  denies  that  the  Commission  fully  considered 
the  issues  which  were  presented  and  which  are  raised 
herein.  So  far  as  not  herein  expressly  admitted  the 
277  Carrier  denies  all  allegations  in  said  paragraph  ex¬ 
cept  to  the  extent  that  they  admit  allegations  of  the 
petition. 

10.  Replying  to  paragraphs  10  and  11  of  the  answer  the 
Carrier  understands  them  to  contain  exclusively  denials 
and  conclusions  of  law,  which  latter  do  not  call  for  reply 
by  affirmation  or  denial. 

Wherefore  relators  deny  and  join  issue  on  each  and 
every  material  allegation  in  said  answer  of  the  respondent, 
not  herein  and  hereby  expressly  admitted,  confessed  and 
avoided,  or  controverted  by  the  record  as  made  in  said 
cause,  entitled  New  York,  New  Haven  &  Hartford  Railroad 
Company,  et  al.,  Valuation  Docket  No.  311,  and  prays,  as 
in  the  first  instance,  for  a  writ  of  mandamus,  directed  to 
said  respondent,  Interstate  Commerce  Commission,  com¬ 
manding  it  forthwith  to  perform  its  ministerial  duty  in  ac¬ 
cordance  with  the  provisions  of  the  Interstate  Commerce 
Act,  as  alleged  in  the  petition. 

NEW  YORK,  NEW  HAVEN  &  HART¬ 
FORD  RAILROAD  COMPANY  and 
Other  Relators, 

By  CHOATE,  HALL  &  STEWART, 

Attorneys. 

JOHN  L.  HALL, 

CHOATE,  HALL  &  STEWART, 

P.  M.  COOK, 

Attorneys  for  the  Relators. 

State  of  Connecticut, 

County  of  New  Haven: 

New  Haven,  December  6,  1930. 

Personally  appeared  E.  G.  Buckland  and  J.  J.  Pellev 
being  respectively  the  Chairman  of  the  Board  of  Directors 
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and  the  President  of  The  New  York,  New  Haven  and  Hart¬ 
ford  Railroad  Company  and  each  of  them  made  oath 

278  that  he  has  read  the  foregoing  replication  and  that 
the  statements  of  fact  therein  contained  are  true  to 

the  best  of  his  knowledge  and  belief. 

Before  me.  i 

MAURICE  K.  DUGAN,  j  [seal.] 

Notary  Public . 

i 

j 

Rejoinder  of  Respondent  to  Replication  of  Helator. 

Filed  December  13,  1930. 

i 

t 

*  #  *  *  #  #  * 

i 

i 

Comes  now  Interstate  Commerce  Commission,  the  re¬ 
spondent  in  the  above-entitled  action,  and  saving  and  re¬ 
serving  to  itself  the  benefit  of  all  exceptions  set  forth  in 
the  answer  and  by  way  of  rejoinder  to  the  relator’s  repli¬ 
cation  herein  entered,  says : 

1.  That  it  denies  each  and  every  material  averment  of 
every  paragraph  of  the  said  reply  not  hereinafter  specifi¬ 
cally  admitted,  and  joins  issue  thereon. 

2.  In  respect  to  the  allegation  in  paragraph  3  that  4  4  its 
title  to  the  New  York  and  Boston  terminals  and  approaches 
was  in  issue  before  the  Commission,”  it  is  adniitted  that 
such  matter  was  an  issue  to  the  extent  that  it  \vas  neces¬ 
sary  for  the  Commission  to  consider  the  character  of  the 
relator’s  rights  therein  for  the  purpose  of  determining 
their  proper  treatment  for  valuation  purposes  under  Sec¬ 
tion  19a  of  the  Act;  and  it  expressly  denies  that  it  has 
failed  to  fully  decide  and  determine  such  issue. 

3.  That  it  specifically  denies  the  allegations;  of  para¬ 
graph  5  that  the  rights  of  the  relator  are  more  or  other 

than  4 ‘trackage  or  terminal  rights,”  and  denies  that 

279  it  has  failed  in  its  statutory  duty  to  “ascertain  and 
report  the  value  of  all  the  property  owned  or  used 

by  every  common  carrier,”  for  the  reason  that,;  as  shown 
in  its  report,  relator ’s  trackage  and  terminal  rights  are  not 
such  property  as  is  required  to  be  valued  under  the  said 
Valuation  Act. 

4.  That  replying  to  paragraph  7  of  the  said  reply,  it 
admits,  if  they  be  material,  the  accuracy  of  the  quotations 
therein  set  out  from  the  agreement  and  mortgage,  but 


i 
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respondent  denies  the  materiality  of  said  quotations  and 
denies  that  the  same  show  recognition  of  any  other  right 
in  respondent  than  trackage  or  terminal  rights,  and  denies 
that  the  respondent  is  required  to  value  such  rights  under 
the  Valuation  Act. 

Further  replying  to  said  paragraph  7  respondent  al¬ 
leges  that  if  the  quotation  from  paragraph  4  of  the  agree¬ 
ment  of  1907  be  material,  the  language  next  preceding  the 
words  quoted  is  also  material  to  the  issues  herein,  and  that 
this  portion  of  the  said  paragraph  when  thus  completed 
provides  that  the  New  Haven  Company  shall  pay  its  rental 

to  the  Central  Company  during  the  term  of  said 
lease  dated  April  1,  1873,  and  any  renewals  thereof ,  and 
thereafter  to  the  Harlem  Company,  its  successors  and 
assigns.  *  *  *  (Underscoring  ours.) 

Further  replying  to  that  portion  of  said  paragraph  7 
respecting  the  definition  by  relator  of  its  rights,  the  re¬ 
spondent  denies  that  the  relator  has  described  its  rights  in 
the  property  in  issue  as  4 4 trackage  rights’ ’  because  the  re¬ 
spondent’s  forms  provided  no  other  classification  therefor, 
but  alleges  on  the  contrary  that  the  relator  also  reported 
its  use  of  the  property  in  issue  as  4  4  Road  operated  under 
Trackage  Rights”  in  its  printed  reports  to  stockholders. 

Wherefore  the  respondent  joins  issue  upon  the 
280  relator’s  replication  and  denies  each  and  every  ma¬ 
terial  allegation  therein  contained,  except  such  as 
are  herein  expressly  admitted  and  renews  its  prayer  that 
the  petition  be  dismissed,  that  the  rule  to  show  cause  here¬ 
tofore  issued  be  discharged,  and  that  the  respondent  re¬ 
cover  its  costs. 

INTERSTATE  COMMERCE 
COMMISSION, 

By  CHARLES  W.  NEEDHAM, 

General  Solicitor. 
THOMAS  M.  ROSS, 

Assistant  General  Solicitor . 
ROBERT  E.  FREER, 

Senior  Attorney. 
MARY  B.  LINKINS, 

Junior  Attorney. 
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United  States  of  America, 

District  of  Columbia : 

Personally  appeared  before  me  Ernest  I.  Lewis,  who, 
being  duly  sworn,  made  oath  that  he  is  a  member  of  the 
Interstate  Commerce  Commission,  respondent  herein,  that 
he  has  read  the  foregoing  rejoinder,  and  that  the  state¬ 
ments  of  fact  therein  contained  are  true  to  the! best  of  his 
knowledge  and  belief. 

ERNEST  I.  LEWIS. 

Sworn  to  before  me  and  subscribed  in  my  presence  this 
13th  day  of  December,  1930. 

[notarial  seal.]  G.  P.  WERNER, 

Notary  Public. 

281  Stipulation. 

Filed  February  12,  1931.  ! 


# 


Counsel  for  all  parties  in  the  above  entitled  cause  hereby 
stipulate  and  agree  that  such  typewritten  or  photostatic 
copies  of  statutes,  leases,  contracts  and  agreements  as  are 
initialed  by  counsel  for  all  parties  are  true  and  correct 
copies  of  the  statutes,  leases,  contracts,  agreements  duly 
offered  and/or  read  in  evidence  before  the  Interstate  Com¬ 
merce  Commission  in  Valuation  Docket  311,  The  New 
York,  New  Haven  &  Hartford  Railroad  Company  et  al., 
and  without  further  proof  or  authentication  said  type¬ 
written  or  photostatic  copies  so  initialed  may  be  offered  in 
evidence  by  either  patfty,  subject,  however,  to  ahy  objection 
that  may  be  made  to  their  materiality  or  admissibility 
other  than  as  above  stated;  that  any  party  may  cite  in 
argument  and  brief  the  laws  or  law  of  the  States  of  New 
York,  Connecticut  and/or  Massachusetts  by !  citing  the 
volume  and  the  page  of  the  statutes,  constitutions  and  de¬ 
cisions  of  said  states  without  formal  proof  of  such  law  or 
laws  as  matters  of  fact. 

It  is  further  agreed  that  copies  of  all  or  any  parts  of 
any  annual  reports  of  any  of  the  relators  to  the  Interstate 
Commerce  Commission  or  to  their  stockholders,  initialed 
by  counsel  for  all  parties  are  true  and  correct  copies  of 

i 
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the  same,  and  without  further  proof  of  their  authenticity, 
may  be  offered  in  evidence  by  either  party,  subject,  how¬ 
ever,  to  any  objection  that  may  be  made  to  their  ma¬ 
teriality  or  admissibility  other  than  as  above  stated. 

Nothing  herein  contained  shall  preclude  any  party  from 
making  any  objection  to  the  relevancy,  materiality,  compe¬ 
tency,  or  admissibility  of  any  evidence  offered  be- 
282  fore  the  court  save  and  except  only  objections  to  the 
authenticity  of  the  documents  so  initialed  or  the 
proving  of  the  law  or  laws  of  New  York,  Connecticut 
and/or  Massachusetts  as  matters  of  fact. 

P.  M.  COOK, 

Counsel  for  Relators. 

R.  E.  FREER, 
Counsel  for  Respondent. 

Memorandum  Opinion. 

Filed  April  2,  1931. 

******* 

In  valuing  the  property  of  the  relator,  the  New  York, 
New  Haven  and  Hartford  Railroad  Company,  pursuant  to 
the  provisions  of  Section  19a  of  the  Interstate  Commerce 
Act  (United  States  Code,  Title  49,  Sec.  19a),  the  Inter¬ 
state  Commerce  Commission  refused  to  find  and  include 
the  value  of  that  Company’s  “rights”  in  the  terminal 
facilities  which  it  enjoys  in  the  Grand  Central  Station  and 
its  approaches  in  the  City  of  New  York,  and  in  the  South 
Station  and  its  approaches  in  the  City  of  Boston.  Claim¬ 
ing  that  such  refusal  disregards  a  duty  made  mandatory 
by  the  statute,  the  New  Haven  Company,  acting  for  itself 
and  the  other  relators,  its  subsidiaries  and  lessors,  asks 
this  Court,  by  mandamus,  to  require  the  Commission  to 
perform  that  duty. 

The  New  Haven  Company  operates  an  interstate  system 
of  railroads  in  Massachusetts,  Rhode  Island,  Connecticut 
and  New  York.  Its  tracks  enter  the  State  of  New  York 
from  Connecticut  at  or  near  Port  Chester,  and  at  Wood- 
lawn  connect  with  the  tracks  of  the  Harlem  Railroad,  now 
operated  under  lease  by  the  New  York  Central  and  Hudson 
River  Railroad.  From  Woodlawn,  in  a  southerly  direction 
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to  and  into  the  Grand  Central  Station,  i  a  distance 
283  of  about  twelve  miles,  the  New  Haven  trains  operate 
over  the  New  York  Central  tracks  and  the  two  Com¬ 
panies  use  the  station  in  common,  all  pursuant  to  contracts 
between  them. 

The  Commission  valued  all  the  physical  property  south 
of  the  junction  point,  including  the  station,  as  belonging 
to  the  New  York  Central,  treating  the  New  Haven’s  rights 
as  merely  contractual  rights  for  trackage  ai}d  terminal 
facilities,  the  valuation  of  which  was  not  within  the  con¬ 
templation  of  the  statute. 

i 

The  New  York  Terminal. 

i 

The  New  York  and  New  Haven  Railroad  Company,  a 
predecessor  of  the  relator,  was  incorporated  in  Connecti¬ 
cut  in  1844  to  construct  a  railroad  from  New  Haven,  Con¬ 
necticut,  to  the  New  York  State  Line.  The  New  York  and 
Harlem  Railroad  Company,  incorporated  in  Nfcw  York  in 
1831,  had  by  1844  constructed  and  opened  for  operation  a 
railroad  from  White  Plains,  in  the  State  of  New  York,  into 
New  York  City.  I 

By  Chapter  195  of  the  Laws  of  1846,  the  Legislature  of 
New  York  authorized  the  New  York  and  Nevr  Haven  to 
extend  its  road  from  the  Connecticut  State  Line  and  con¬ 
nect  with  the  road  of  the  New  York  and  Harlem  at  or  near 
Williams  Bridge,  the  present  connection,  and  the  Legisla¬ 
ture  of  Connecticut,  in  the  same  year,  “assented  to”  and 
4 4 confirmed”  that  Act,  and  authorized  the  New  York  and 
New  Haven  to  accept  the  4 4 grant  therein  made”  and  to 
exercise  and  enjoy  the  4 4 rights,  powers  and  privileges  con¬ 
ferred  thereby.” 

On  March  17,  1848,  the  two  Companies  entered  into  a 
contract  by  which  the  New  York  and  Harlem  Company 
granted  to  the  New  York  and  New  Haven  the  right 

28  4  4  4  to  run  their  trains,  engines  and  cars  fob  the  trans¬ 

portation  of  passengers,  mails,  expresses,  freight, 
etc.,  over  the  track  or  tracks  of  the  road  of  th0  New  York 
and  Harlem  Railroad  Company  from  the  point  of  junction 
aforesaid  to  and  into  the  City  of  New  York.” 

Under  this  agreement,  the  New  Haven  Company  was  to 
furnish  its  own  haulage  and  pay  the  New  York  and  Har- 


436 


X.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


lem  Company  as  full  compensation  4 ‘for  the  use  and  oc¬ 
cupation  of  their  track  or  tracks  as  aforesaid7 7  a  certain 
sum  for  each  passenger  transported,  and  the  Harlem  Com¬ 
pany  was  t6  keep  its  road  from  the  junction  point  to  the 
termination  in  repair.  The  agreement  was  to  continue  in 
force  during  the  terms  of  their  charters  respectively  and 
for  all  renewals  thereof,  but  contained  a  provision  for  re¬ 
adjustment  of  compensation  every  five  years  by  agreement 
or,  in  the  event  of  failure  to  agree,  by  arbitration. 

By  Chapter  143  of  the  Laws  of  1848,  the  New  York 
Legislature  authorized  the  New  Haven  Company  to  enter 
upon  and  run  its  cars  and  engines  over  the  road  of  the 
Harlem  Company  from  the  point  of  junction  into  the  City 
of  New  York,  upon  such  terms  and  to  such  point  “as  has 
been  or  may  hereafter  be  agreed  upon  by  and  between  said 
Companies.7  7 

Pursuant  to  these  statutes  and  this  agreement,  the  New 
Haven  Company  built  and  connected  its  tracks  with  those 
of  the  Harlem,  and  ever  since  has  operated  its  trains  over 
them  into  the  City  of  New  York. 

In  April,  1872,  the  New  York  Central  Railroad  Company, 
which  had  theretofore  entered  New  York  City  on  the  Hud¬ 
son  River  side  of  Manhattan  Island,  connected  its  road 
with  the  Harlem  road,  about  five  miles  north  of  42nd 
Street,  and  arranged  with  the  Harlem  for  the  joint  use 
of  its  tracks  from  that  point  into  the  City  of  New 
285  York. 

On  November  1, 1872,  the  Central,  the  Harlem  and 
the  New  Haven  Companies  entered  into  an  agreement 
called  “Tripartite  Lease77  under  w’hich  the  Harlem  was  to 
construct  the  original  Grand  Central  Depot  at  42nd  Street 
and  lease  to  the  Central  and  the  New  Haven  the  use  of  this 
station  jointly  with  itself. 

On  April  1, 1873,  the  Harlem  road  leased  all  of  its  steam 
railroad  property  to  the  New  York  Central  for  a  term  of 
401  years.  This  lease  was  made,  however,  subject  to  the 
provisions  of  the  contract  between  the  Harlem  and  New 
Haven  Companies,  which  was  specifically  assigned  to  the 
New  York  Central,  together  with  the  Harlem’s  ownership, 
interest  and  rights  under  the  tripartite  agreement  of  1872. 
This  lease  has  been  in  full  force  and  effect  down  to  the 
present  time. 

Bv  Chapter  425  of  the  Laws  of  1903,  the  New  York 
Legislature  required  the  Harlem  and  the  Central,  within 
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five  years  thereafter,  to  make  changes  in  the  approaches 
to  the  Grand  Central  Terminal,  including  the j  depressing 
of  the  tracks,  and  made  it  unlawful  after  the  expiration  of 
that  time  to  operate  trains  by  steam  locomotives  in  Park 
Avenue  in  the  City  of  New  York  south  of  the  Harlem 
River. 

By  agreement  dated  July  24,  1907,  between  the  Harlem, 
the  Central  and  the  New  Haven,  provision  was  made  for 
the  construction  of  the  present  Grand  Central  Station,  and 
the  Central,  acting  for  itself  and  the  Harlem  Company, 
leased  to  the  New  Haven,  during  the  term  pf  the  New 
Haven  Company’s  charter  and  all  renewals  thereof,  in¬ 
cluding  the  charter  of  any  company  which  should  operate 
the  present  railroad  of  the  New  Haven  Company, 

| 

“the  use,  in  common  with  the  Central  Company,  subject 
to  all  the  provisions  of  this  agreement,  of  the 
286  said  Railroad  Terminal  for  the  accommodation  of 
the  traffic  of  the  New  Haven  Company,:  other  than 
freight  traffic,”  j 

i 

i 

with  the  proviso  that  the  New  Haven  Company’s  right  to 
the  use  of  the  terminal  should  in  no  event  exceed  50%  of 
its  maximum  capacity;  and  as  compensatioli  the  New 
Haven  was  to  pay  a  proportion  of  the  interest  j  on  the  cost 
of  construction  and  of  the  annual  expenses  for  maintenance 
and  operation. 

Pursuant  to  the  Act  of  1907  and  these  agreements,  the 
present  Grand  Central  Station  and  the  approaches  thereto 
were  constructed. 

The  New7-  Haven  contributed  no  part  of  the  cbst  of  these 
improvements.  The  original  double-track  of  the  Harlem 
has  also  been  enlarged  to  a  four-track  main  line  from 
Woodlawn  to  the  Terminal,  and  all  grade  crossings  elimi¬ 
nated,  at  the  expense  of  the  New  York  Central^ 

South  Station  in  Boston. 

i 

By  Act  of  June  9,  1896,  the  Massachusetts  Legislature 
incorporated  the  Boston  Terminal  Company  for  the  pur¬ 
pose  of  constructing  and  maintaining  a  union  passenger 
station  in  the  City  of  Boston,  and  to  provide  adequate 
terminal  facilities  for  several  railroad  companies  entering 
the  city.  These  companies  were  the  Boston  and  Albany, 
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the  New  England,  the  Boston  and  Providence,  the  Old 
Colony,  and  the  New  York,  New  Haven  and  Hartford, 
which  latter  Company  was  the  lessee  of  the  Old  Colony. 
Each  of  these  companies  was  authorized  to  subscribe  for 
20%  of  the  capital  stock  of  the  Terminal  Company,  which 
was  fixed  at  $500,000.  The  management  of  the  station  and 
its  approaches  was  to  be  vested  in  a  board  of  five  trustees, 
one  to  be  appointed  by  each  of  the  railroad  corn- 
287  panies  from  its  board  of  directors.  The  Terminal 
Company  was  authorized  to  raise  money  by  the  is¬ 
suance  of  bonds  secured  by  mortgages  or  pledges  of  its 
property.  In  case  of  foreclosure  of  any  mortgage,  the  rail¬ 
road  companies  were  to  be  liable  for  any  resulting  de¬ 
ficiency  in  such  proportions  as  might  be  just  and  equitable, 
having  regard  to  the  use  which  they  or  their  lessees  might 
have  in  the  property,  and  jurisdiction  to  determine  the 
proportions  was  conferred  upon  the  Supreme  Judicial 
Court  of  Massachusetts. 

By  Section  9  of  the  Act,  it  vras  provided  that  the  said 
railroad  companies  should,  upon  its  completion,  use  the 
station  and  the  approaches  for  all  their  terminal  passenger 
business  in  Boston,  instead  of  the  terminals  then  used  by 
them. 

Other  provisions  of  the  Act  required  the  railroad  com¬ 
panies  to  pay  to  the  Terminal  Company,  in  proportion  to 
the  use  made,  such  amounts  as  should  be  necessary  to  pay 
the  expenses  of  the  Terminal  Company’s  corporate  admin¬ 
istration  and  the  maintenance  and  operation  of  the  station 
and  the  facilities  connected  therewith,  including  insurance, 
repairs,  taxes  and  assessments,  interest  upon  its  bonds,  and 
a  dividend  not  to  exceed  4%  per  annum  upon  its  capital 
stock.  The  proportion  of  use  by  the  several  companies  was 
to  be  fixed  by  agreement  between  them  or,  in  case  of  failure 
to  agree,  by  the  Massachusetts  Board  of  Railway  Commis¬ 
sioners,  and  payments  made  by  the  companies  should  be 
deemed  “a  part  of  their  operating  expenses.” 

By  Section  25  of  the  Act,  it  was  provided  that  the  Termi¬ 
nal  Company  should  pay  a  franchise  tax  to  the  Common¬ 
wealth  of  Massachusetts  upon  the  true  market  value  of  its 
capital  stock,  but  its  real  estate  required  by  the  Act  to  be 
used  by  the  railroad  companies  should  be  assessed 
28’8  to,  and  the  taxes  thereon  paid  by,  the  railroad  com¬ 
panies  ;  and  in  the  assessment  of  franchise  taxes  upon 
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the  railroad  companies,  each  of  them  should  be  deemed  to 
be  the  owner  of  the  real  estate  in  the  proportion  in  which 
it  should  then  have  use  thereof  under  the  Act.  i 

Pursuant  to  this  statute,  the  Boston  Terminal  Company 
was  incorporated,  each  of  the  five  companies  subscribed  to 
its  capital  stock,  and  the  terminal  known  as  the  j  South  Sta¬ 
tion  and  its  approaches  were  constructed. 

The  New  Haven  having  acquired  the  property 'of  the  New 
England  Company  and  leased  the  property  of  the  Boston 
and  Providence  and  Old  Colony  Companies,  is  now  owner 
of  80%  of  the  capital  stock  of  the  Terminal  Company,  and 
the  New  York  Central  Railroad  Company  as  lessee  of  the 
Boston  and  Albany  owns  the  balance. 

The  Commission  placed  a  value  of  $20,770,500  upon  the 
property  of  the  Boston  Terminal  Company,  and!  declined  to 
place  a  separate  value  upon  the  New  Haven’s  tight  to  use 
the  terminal.  j 

The  relator’s  claims  respecting  its  rights  in  the  New  York 
and  Boston  Terminals  is  concisely  stated  in  its  petition  as 
follows: 

“Under  the  leases  and  agreements  referred  to  above  the 
Carrier  has  an  estate  in  perpetuity,  the  legal!  equivalent 
of  an  estate  in  fee-simple,  in  the  tracks  of  the!  New  York 
and  Harlem  Railroad  Company  from  Woodlawn  to  Forty- 
third  Street  and  in  the  Grand  Central  Terminal.  Its  right 
to  use  the  tracks  of  the  New  York  and  Harlem  Railroad 
Company  from  Woodlawn  to  Forty-third  Street  is  a  per¬ 
petual  franchise  by  virtue  of  the  authorizing  and  confirma¬ 
tory  acts  of  the  Legislatures  of  the  States  of  New  York  and 
Connecticut.  Its  right  to  use  the  property  of  The  Boston 
Terminal  Company  is  a  perpetual  franchise  by  virtue  of 
the  charter  of  that  corporation  from  the  State  o£  Massachu¬ 
setts.” 

; 

289  The  applicable  portions  of  Section  19^  of  the  In¬ 
terstate  Commerce  Act  are  as  follows : 

“Sec.  19a.  (a)  That  the  Commission  shall,  as  hereinafter 

*  i 

provided,  investigate,  ascertain,  and  report  the  value  of  all 
the  property  owned  or  used  by  every  common  carrier  sub¬ 
ject  to  the  provisions  of  this  Act.  *  *  *  The  Commission 
shall  make  an  inventory  which  shall  list  the  property  of 
every  common  carrier  subject  to  the  provisions  of  this  Act 


440 


N.  Y.,  27.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


in  detail,  and  show  the  value  thereof  as  hereinafter  pro¬ 
vided,  and  shall  classify  the  physical  property,  as  nearly 
as  practicable,  in  conformity  with  the  classification  of  ex¬ 
penditures  for  road  and  equipment,  as  prescribed  by  the 
Interstate  Commerce  Commission. 

“(b)  First.  In  such  investigation  said  Commission  shall 
ascertain  and  report  in  detail  as  to  each  piece  of  property, 
other  than  land,  owned  or  used  by  said  common  carrier  for 
its  purposes  as  a  common  carrier,  the  original  cost  to  date, 
the  cost  of  reproduction  new,  the  cost  of  reproduction  less 
depreciation  and  an  analysis  of  the  methods  by  which  these 
several  costs  are  obtained,  and  the  reason  for  their  differ¬ 
ences,  if  any.  The  Commission  shall  in  like  manner  ascer¬ 
tain  and  report  separately  other  values,  and  elements  of 
value,  if  any,  of  the  property  of  such  common  carrier,  and 
an  analysis  of  the  methods  of  valuation  employed,  and  of 
the  reasons  for  any  differences  between  any  such  value  and 
each  of  the  foregoing  cost  values. 

“Second.  Such  investigation  and  report  shall  state  in 
detail  and  separately  from  improvements  the  original  cost 
of  all  lands,  rights  of  way,  and  terminals  owned  or  used 
for  the  purposes  of  a  common  carrier,  and  ascertained  as 
of  the  time  of  dedication  to  public  use,  and  the  present  value 
of  the  same.” 

The  questions  now  presented  are  not  new.  When  the 
Commission  entered  upon  the  stupendous  task  of  valuing 
all  the  railroads  in  the  country,  certain  problems  at  once 
arose,  prominent  among  them  being  the  proper  way  to 
apply  the  Act  when  a  road  was  owned  by  one  carrier  and 
operated  by  another ;  when  roads  were  owned  and  operated 
jointly  by  two  or  more  carriers ;  or  when  one  carrier  had, 
by  contract,  rights  permitting  it  to  operate  its  trains  on 
sections  of  track  owned  by  another,  commonly  called 
“trackage  rights.”  These  questions  were  presented  in  the 
first  valuation  case,  decided  July  31, 1918.  The  Texas 
290  Midland  Railroad ,  75  I.  C.  C.  1. 

In  that  report  and  an  appendix  thereto,  the  Com¬ 
mission,  after  most  careful  consideration  of  the  statute, 
its  scope  and  purposes,  laid  down  a  set  of  principles  for 
its  guidance  in  the  performance  of  the  duty  imposed  by 
the  statute.  The  Commission  said: 
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‘ ‘  In  addition  to  the  use  of  property  owned,  man$r  common 
carriers  have  made  arrangements  by  contracts  for  the  use 
of  property  for  common-carrier  purposes  which  is  owned 
by  others.  *  #  *  Where  property  is  owned  by  a  common 
carrier  and  is  used  by  it  jointly  with  another  carrier  or 
carriers  for  common-carrier  purposes,  the  property  is  in¬ 
cluded  in  detail  in  the  inventory  of  the  owning  carrier  and 
reference  is  made  to  the  use  by  the  other  carrier  or  carriers. 
The  extent  and  terms  of  the  use  appear  also  in  the  inven¬ 
tory  of  the  using  carrier  or  carriers. 

“It  has  been  our  endeavor  to  adopt  a  method  with  re¬ 
spect  to  this  class  of  property  which  will  permit  of  re¬ 
porting  the  three  cost  values  for  all  property!  used  for 
common-carrier  purposes  without  duplication,  j  When  it 
is  borne  in  mind  that  many  railroads  are  not  operated  ex¬ 
clusively  by  their  owners,  but  that  certain  portions  thereof 
are  used  by  one  or  more  carriers  by  virtue  oi  trackage 
rights,  etc.,  it  is  apparent  that  duplication  of  values  for 
such  jointly  used  property  will  result  unless  ;a  proper 
course  of  procedure  is  pursued.  The  necessity  of  securing 
reproduction  new  and  reproduction  less  depreciation  values 
without  duplication  is  manifest,  since  these  values  must 
necessarily  be  considered  as  factors  entering  into  the  de¬ 
termination  of  an  ultimate  value  of  railroad  property” 
(75  1.  C.  C.  20,  21).  : 

| 

With  respect  to  valuation  of  the  “right  to  use/’  it  said: 

‘ 4  In  addition  to  its  claim  that  the  three  cost  i  values  of 
the  property  used  but  not  owned  should  be  included  in  its 
inventory,  the  carrier  asserts  that  it  is  our  duty  to  report 
separately  a  figure  as  the  value  of  the  right  to  tase.  It  is 
a  sufficient  answer  to  this  contention  to  state  it  is  now  uni¬ 
versally  accepted  that  it  is  the  fair  value  of  th^  property 
used  by  the  public  service  corporation  in  serving  the  public 
which  is  to  govern  in  fixing  rates.  San  Biego  Land  Co.  v. 
National  City ,  174  U.  S.,  739.  This  being  true,!  the  value 
of  that  property  can  not  be  increased  or  diminished  by 
contracts  or  other  arrangements  between  the  careers  them¬ 
selves.  In  the  absence  of  an  improper  payment  as  rental 
the  public  is  not  concerned  with  the  acts  of  carriers  be¬ 
tween  themselves.  The  law  requires  the '  ascertain- 
291  ment  of  values  for  property  owned  or  used,  but 
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not  the  value  of  the  use. 

“The  attempt  to  fix  the  value  of  use  would  be  specula¬ 
tive,  because  of  the  absence  of  any  sound  basis  upon  which 
to  proceed,  and  if  obtained  would  result  in  the  inflation  of 
the  property  values  of  the  carriers  upon  which  the  public 
may  be  required  to  pay  a  fair  return.  Indeed,  such  a 
finding  by  us  would  have  the  effect  of  inviting  the  carriers 
to  make  arrangements  between  themselves  with  the  view 
of  increasing  the  value  of  their  property’ ’  (75  I.  C.  C. 
23-24). 

The  Commission  has  steadfastly  followed  these  principles 
in  each  of  the  more  than  1000  valuations  which  have  since 
been  found  and  reported. 

Without  repeating  the  arguments,  it  is  sufficient  to  say 
that,  in  my  opinion,  this  interpretation  of  the  Act  was 
reasonable,  justified  by  the  practical  difficulties  inherent  in 
the  situation,  and  consistent  with  the  purposes  of  the  stat¬ 
ute;  indeed  that  any  other  would  lead  to  unjust  and  un¬ 
reasonable  results.  See  Physical  Valuation  of  Railroad 
Property,  Senate  Library  Vol.  36,  No.  4;  Physical  Valua¬ 
tion  of  Property  of  Common  Carriers,  Senate  Library  Vol. 
15,  No.  6  ;  Valuation  of  the  Several  Classes  of  property  of 
Common  Carriers,  Senate  Report  No.  1290,  62nd  Cong.  3d 
Sess. 

Counsel  for  the  relator  apparently  realize  the  force  of 
the  Commission’s  reasoning.  For  they  seek  to  differen¬ 
tiate  their  case  by  contending  that  the  relator  has  some¬ 
thing  more  than  a  mere  right  to  use  the  property  in  ques¬ 
tion,  that  its  rights  constitute  an  actual  estate  in  the  prop¬ 
erty  itself,  to  be  carved  out  of  the  fee  simple  estate,  that 
in  truth  it  is  an  owner  using  its  own  property,  not  the 
user  of  another’s  property.  To  quote  its  contention,  it 
has  an  estate  “the  legal  equivalent  of  an  estate  in  fee  sim¬ 
ple  in  the  tracks  of  the  New  York  and  Harlem  Railroad 
Company  from  Woodlawn  to  Forty-third  Street  and 
292  in  the  Grand  Central  Terminal.”  If  it  were  an  ordi¬ 
nary  case  of  lessor  and  lessee,  of  landlord  and  tenant, 
there  would  be  force  in  the  contention,  but  it  must  be  re¬ 
membered  that  vre  are  now  dealing  with  a  peculiar  kind  of 
property  devoted  to  a  special  use. 

The  applicable  principle  seems  to  me  to  be  that  stated 
in  Union  Pacific  R’y  Co.  v.  Chicago ,  Rock  Island  &  Pacific 
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R’y  Co.,  163  TJ.  S.  564.  That  case  arose  oat  of  a  contract 
between  the  Union  Pacific  and  the  Rock  Island  Companies, 
by  which  the  Union  Pacific  let  the  Rock  Island  Company 

i 

‘ 4  Into  the  full,  equal  and  joint  possession  and  use  df  its  main 
and  passing  tracks,  now  located  and  established^  or  which 
may  be  hereafter  located  and  established,” 

between  certain  points.  Within  a  comparatively  Short  time, 
the  Union  Pacific  Company  attempted  to  repudiate  the  con¬ 
tract  as  ultra  Vires,  one  of  its  claims  being  that  by  the  con¬ 
tract  it  had  disabled  itself  from  performing  the  duties  im¬ 
posed  upon  it  by  its  charter,  since  the  instrument  was  a 
lease  and  railroad  leases  had  been  denounced  as  ultra  vires 
in  Thomas  v.  Railroad  Company,  101  U.  S.  71;  Pennsyl¬ 
vania  Railroad  Co.  v.  St.  Louis,  Alton  dc.  Railroad,  118 
U.  S.  290,  and  other  cases. 

The  Rock  Island  Company  brought  an  action  against  the 
Union  Pacific  for  specific  performance.  The  case  was  tried 
in  the  Circuit  Court  by  Mr.  Justice  Brewer,  who  decided  in 
favor  of  the  Rock  Island  Company,  upholding  thq  contract, 
47  Fed.  15.  His  decision  was  affirmed  in  the  Circuit  Court 
of  Appeals,  10  U.  S.  App.  98,  and  by  the  Supreme  Court  of 
the  United  States,  163  U.  S.  564.  The  decision  of  the  case 
depended  upon  the  nature  of  the  contract  and  of  the  rights 
granted  by  it.  In  considering  the  nature  of  the  contract, 
Mr.  Chief  Justice  Fuller,  delivering  the  opinion  of 
293  the  Court,  after  referring  to  the  fact  that  in  several 
places  the  instrument  is  called  a  “ lease”  and  the 
parties  are  called  “ lessor”  and  “lessee,”  and  pointing  out 
that  what  it  was  styled  by  the  parties  did  not  determine  its 
character,  but  that  the  Court  was  required  to  examine  the 
entire  contract,  the  relations  of  the  parties,  thbir  connec¬ 
tion  with  the  subject  matter,  the  circumstances  under  which 
it  was  signed,  said  at  page  582 : 

“The  contract  provided  that  the  Pacific  Company  hereby 
‘lets  the  Rock  Island  Company  into  the  full,  'equal  and 
joint  possession  and  use  of  its  main  and  passing  tracks.’ 
The  possession  here  spoken  of  was  such  possession  as  the 
Rock  Island  Company  would  have  when  its  engines,  cars 
and  trains  were  running  over  the  tracks.  The  company  had 
no  possession  before  its  trains  came  on  the  tracks  or  after 
thev  had  run  off  of  them,  and  while  its  trains  were  on  the 
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tracks  its  possession  was  only  of  the  particular  part  occu¬ 
pied  temporarily  while  running  over  them.  Moreover,  all 
trains  were  to  be  moved  under  the  direction  of  an  officer  of 
the  Pacific  Company.  The  Rock  Island  trains  coming  upon 
a  Pacific  track  immediately  passed  from  the  control  of  the 
Rock  Island  Company  into  that  of  the  Pacific,  and  its  offi¬ 
cials  were  subjected  to  the  orders  of  the  Pacific’s  officers. 
And  throughout  the  whole  contract  there  does  not  appear  to 
be  a  single  provision  which  looks  to  any  actual  possession 
by  the  Rock  Island  of  any  of  the  Pacific  property  beyond 
that  which  was  involved  in  its  trains  being  run  over  the 
tracks  under  the  direction  of  the  other  company.  The  con¬ 
tract  in  this  regard  was  really  an  agreement  for  trackage 
rights,  for  running  arrangements,  a  *  terminal  contract’  with 
compensation  on  a  1  mileage’  or  ‘wheelage  basis,’  rather 
than  a  lease.  ’  ’ 

And  at  page  589 : 

“  *  *  *  By  the  contract  the  Pacific  Company  parted  with 
no  franchise,  and  was  not  excluded  from  any  part  of  its 
property  or  the  full  enjoyment  of  it.  What  it  agreed  to 
do  was  to  let  the  Rock  Island  into  such  use  of  the  bridge 
and  tracks  as  it  did  not  need  for  its  own  purposes.  This 
did  not  alien  any  property  or  right  necessary  to  the  dis¬ 
charge  of  its  public  obligations  and  duties,  but  simply 
widened  the  extent  of  the  use  of  its  property  for  the  same 
purposes  for  which  that  property  was  acquired,  to  its  own 
profit  so  far  as  that  use  was  concerned,  and  in  the  further¬ 
ance  of  the  demands  of  a  wise  public  policy.” 

Mr.  Justice  Brewer  in  his  opinion  in  the  Circuit 
294  Court,  47  Fed.  15,  23,  said  of  the  contract: 

“  *  *  *  While  the  Rock  Island  is  let  into  possession 

and  use,  the  Pacific  is  not  put  out  of  possession  and  use. 
There  is  no  surrender  of  the  exclusive  use  of  any  portion 
of  the  Pacific’s  line.  It  remains  in  the  undisturbed  posses¬ 
sion  of  every  mile  of  its  track;  can  operate  all  its  trains, 
and  discharge  all  the  duties  which  it  owes  to  the  govern¬ 
ment  or  the  public.  A  different  question  would  arise  if  it 
had  attempted  by  this  instrument  to  dispose  of  the  full 
possession  of  the  same  length  of  its  track.” 


INTERSTATE  COMMERCE  COMMISSION. 


445 


The  same  reasoning  applied  to  the  present  case  leads,  I 
believe,  to  the  conclusion  that  the  New  Haven’s  rights  in 
the  tracks  of  the  Harlem  are  no  different  in  kind  from  those 

i 

which  the  Rock  Island  had  in  the  tracks  of  the  Union  Pacific 
Company.  The  language  in  the  one  is  no  broader  than  that 
in  the  other.  The  purposes,  uses  and  objects  were  identical, 
and,  as  pointed  out,  by  the  Supreme  Court,  163  U.  S.  584, 
such  contracts  are  frequently  made  between  railroad  com¬ 
panies.  See  also  Brooklyn  Crosstown  R.  R .  Co.  v.  City 
R.  R.  Co.,  51  Hun.  600;  Coney  Island  R.  R.  Co.  v.  Brooklyn 
Cable  Co.,  53  Hun.  169.  j 

The  claim  is  also  made  that  by  reason  of  the  statutes 
which  have  been  referred  to,  the  New  Haven  now!  operates 
by  virtue  of  a  franchise  from  the  State  of  New  York.  It  is 
urged  that  the  Act  of  March  29,  1848',  took  the  form  of  an 
amendment  to  the  charter  of  the  New  York  anc(  Harlem, 
raising  the  easement  granted  by  the  latter  company  to  the 
status  of  a  franchise.  This  claim  can  hardly  be  sustained. 
That  Act  did  not  purport  to  amend  the  Act  under  which 
the  New  York  and  Harlem  was  organized,  namely,  Chapter 
263  of  the  Laws  of  1831,  entitled,  “An  Act  to  incorporate 
the  New  York  and  Harlaem  Rail-Road  Company.”!  The  Act 
of  1848,  as  I  look  at  it,  was  merely  permissive,  ifs  obvious 
purpose  being  to  forestall  any  claim  that  the  contract  be¬ 
tween  the  two  companies  was  ultra  vires.  It  is  also 
295  urged  that  a  “striking  confirmation”  of  the  inten¬ 
tion  of  the  Legislature  to  grant  to  the  New  York  and 
New  Haven  a  franchise  over  the  tracks  from  Woodlawn  to 
43rd  Street  is  found  in  the  Act  of  May  7,  1903,  providing 
for  the  substitution  of  electricity  for  steam  as  a  mode  of 
operation.  I  find  no;  such  striking  confirmation;  Indeed, 
I  draw  a  conclusion  entirely  different.  The  Act  is  entitled 
“An  Act  to  provide  for  further  regulation  of  the  terminals 
and  approaches  thereto  of  the  New  York  and  Harlem  rail¬ 
road  *  *  *  and  of  the  public  highway  structures  over 
said  terminals  and  approaches  and  of  the  motive'  power  to 
be  used  on  said  railroad.  ’  ’ 

Section  1  of  the  Act  authorizes  and  directs  “the  New 
York  and  Harlem  Railroad  Company,  and  its  lessee  the 
New  York  Central  and  Hudson  River  Railroad  company.” 
to  depress  all  of  the  existing  tracks  of  the  “New  j  York  and 
Harlem  Railroad  company”  between  certain  streets,  and 
the  “said  railroad  corporations”,  still  referring  to  the  Har- 
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lem  and  Central,  were  authorized  to  make  other  changes. 

Section  2  begins  “In  order  to  enable  the  said  railroad 
corporations  to  depress  their  tracks  as  hereinbefore  pro¬ 
vided,  and  to  permit  the  operation  of  trains  otherwise  than 
by  steam  locomotives’’  the  City  of  New  York  was  author¬ 
ized  to  grant  certain  rights  to  the  “said  railroad  corpora¬ 
tions.” 

Under  Section  3,  the  New  York  Central  and  Hudson 
River  Railroad  Company  is  directed  to  prepare  plans  and 
profiles,  etc.  The  work  of  constructing  the  viaducts  or 
bridges  in  accordance  with  the  plans  and  profiles  4  ‘  shall  be 
done  and  performed  by  the  New  York  Central  and  Hudson 
River  Railroad  company”  and  “the  city  of  New  York  shall 
bear  and  pay  to  the  New  York  Central  and  Hudson  River 
Railroad  company”  for  a  portion  of  the  work 
296  directed. 

Section  4  provides  that  from  and  after  the  ex¬ 
piration  of  five  years  after  the  approval  and  filing  of  the 
plans  and  profiles  provided  for  in  section  three  and  the 
doing  of  certain  other  enumerated  things,  it  should  be  un¬ 
lawful  “for  any  railroad  corporation  to  operate  trains  by 
steam  locomotives”  etc.  Toward  the  end  of  that  Section, 
the  name  of  the  New  York,  New  Haven  and  Hartford  Rail¬ 
road  Company  appears  for  the  first  time  in  this  way : 

“And  the  New  York  and  Harlem  Railroad  company  and 
its  lessee,  the  New  York  Central  and  Hudson  River  Rail¬ 
road  company,  so  long  as  it  remains  such  lessee,  and  the 
New  York,  New  Haven  and  Hartford  Railroad  company, 
so  long  as  it  has  any  contract  or  other  rights  to  operate  its 
trains  in  Park  avenue  south  of  the  Harlem  river,  and  such 
other  railroad  companies  as  may  hereafter  obtain  permis¬ 
sion  therefor,  are  hereby  authorized  to  run  their  trains  by 
electricity.  ’  ’ 

This  is  the  only  place  in  the  Act  where  the  New  Haven 
Company  is  mentioned  by  name.  Throughout  the  entire 
Act,  the  companies  which  are  authorized  or  directed  to  do 
the  various  things  necessary  to  carry  out  the  purpose  of 
the  statute  are  the  New  York  Central  and  the  Harlem. 

Careful  reading  of  Section  8,  which  contains  the  words 
deemed  so  striking  by  relator’s  counsel,  shows  plainly  that 
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it  is  intended  to  apply  only  to  the  New  York  Central  and 
Harlem  Companies.  It  begins: 

“Nothing  in  this  act  contained  shall  have  the!  effect  of 
limiting  or  impairing  in  any  manner  or  to  any  extent  the 
existing  rights,  privileges  or  franchises  of  the  railroad  cor¬ 
porations,  or  either  of  them,  now  using  the  said  tunnel, 
*  *  *  except  in  so  far  only  as  such  rights,  privileges  or 
franchises  shall  be  expressly  limited  or  modified  by  this 
act  *  *  * ;  and  the  said  railroad  corporations,  oil  either  of 
them,  are  hereby  authorized  and  empowered  to  acquire  by 
purchase  or  by  condemnation  *  *  *  all  property  *  *  * 
which  may  be  necessary  *  *  *  in  order  to  carry  out  and 
into  effect  the  provisions  of  this  act.” 

i 

297  The  only  companies  required  to  do  anything  under 
the  Act  were  the  New  York  Central  and  the  Harlem, 
and  they  were  the  companies  which  were  authorized  to  ac¬ 
quire  the  property  necessary  to  carry  out  the  obligations 
imposed  upon  them  by  the  preceding  sections  of  the  statute. 
There  is  nothing  whatever  in  the  statute  which,  in  the  re¬ 
motest  degree,  tends  to  show  that  the  New  Ydrk  Legis¬ 
lature  regarded  the  New  Haven  road  as  other  than  an  op¬ 
erator  of  trackage  under  rights  given  by  contract  with  the 
New  York  Central;  or  that  it  looked  to  the  New  Haven  to 
do  anything  whatever  toward  carrying  out  the  scheme  con¬ 
templated  by  the  statute.  The  only  thing  which  it  was  re¬ 
quired  to  do  was  to  desist  from  operating  its  itrains  by 
steam,  and  the  only  thing  which  it  was  authorized  to  do 
was  to  operate  them  thereafter  by  electricity,  as  long  as  it 
should  have  any  right  to  operate  at  all. 

What  has  been  said  with  respect  to  the  trackage  rights 
applies  equally  well  to  the  rights  in  the  station  itself.  The 
agreement  of  July  24,  1907,  recites  that  the  trains  of  the 
New  Haven  Company  enter  the  City  of  New  York  upon  the 
tracks  of  the  Harlem  Company,  under  the  contract  of 
March  17, 1848,  and  that  the  Central  Company  and  the  New 
Haven  Company,  now  use  the  Grand  Central  Depot,  under 
the  provisions  of  the  agreement  of  November  lj,  1872,  as 
modified  by  subsequent  agreements.  The  Central;  Company 
agrees,  at  its  own  expense,  to  procure  or  furnish  all  the 
land,  interests  and  rights  for  the  Railroad  Terminal  and 
leases  the  New  Haven  Company  “the  use,  in  common  with 
the  Central  Company”  of  the  said  Railroad  Terminal. 
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It  is  a  “terminal  contract’ ’  not  essentially  different  from 
those  frequently  made  between  railroad  companies. 

My  conclusion  is  confirmed  to  some  extent  by  the 

298  fact  that  in  each  of  its  annual  reports  to  the  Inter¬ 
state  Commerce  Commission,  required  by  law  since 

1888,  the  New  Haven  has  reported  its  use  of  the  property 
here  in  dispute  under  the  caption — “Class  (5),”  “Line 
operated  under  trackage  rights,”  The  printed  instructions 
of  the  report  explain  this  as  follows : 

“Class  (5)  includes  all  tracks  operated  and  maintained 
by  others  but  over  which  the  respondent  has  the  right  to 
operate  some  or  all  of  its  trains.  In  the  road  of  this  class 
the  respondent  has  no  proprietary  rights  but  only  the 
rights  of  a  licensee. ’  9 

If  the  New  Haven  Company  had  believed  throughout 
these  years  that  it  was  a  joint  owner  of  this  property,  it 
could  and  should  have  scheduled  its  joint  operation  under 
Class  (1).  The  Commission’s  instructions  are  specific  to 
this  effect. 

The  work  of  valuation  has  now  been  going  on  for  seven¬ 
teen  years  and  over  one  thousand  reports  have  been  made, 
each  of  which  has  followed  the  principles  of  the  Texas  Mid¬ 
land.  Numerous  attacks  upon  those  principles  have  been 
made  in  the  courts  and  have  failed:  Delaware  &  Hudson 
Co.  v.  United  States ,  295  Fed.  558.  Affirmed  266  U.  S.  438. 
United  States  ex  rel.  Kansas  City  Southern  Ry.  Co.  v.  In¬ 
terstate  Commerce  Commission ,  6  Fed.  (2nd)  692.  Certi¬ 
orari  denied,  269  U.  S.  570.  Los  Angeles  R.  R.  Co.  v.  United 
States y  8  Fed.  (2nd)  747.  Reversed,  United  States  v.  Los 
Angeles  R.  R.  Co.  273  U.  S.  299.  Kansas  City  Southern 
Rwy.  Co.  v.  United  States ,  19  Fed.  (2nd)  591.  Reversed, 
275  U.  S.  500. 

In  one  case  the  attack  was  successful,  Kansas  City  South¬ 
ern  Rwy.  Co.  v.  Interstate  Commerce  Commission ,  252 
U.  S.  178.  That  case  was  decided  March  8,  1920,  and  the 
next  Congress  amended  the  section  so  as  to  avoid  the 

299  result  of  the  decision,  Act  of  June  7,  1922,  c.  210, 
42  Stat.  624. 

During  all  this  time,  the  subject  has  been  one  of  wide¬ 
spread  interest  and  discussion.  The  Interstate  Commerce 
Act  was  extensively  amended  by  the  Transportation  Act  of 
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February  28,  1920,  c.  91,  41  Stat.  456,  including  unimpor¬ 
tant  amendments  to  Section  19a.  Yet  the  section  has  not 
been  changed  in  any  way  to  indicate  Congressional  disap¬ 
proval  of  the  principles  upon  which  the  Comihission  has 
consistently  proceeded.  While  the  inference  of  approval 
by  Congress  from  its  mere  failure  to  act  may  at  best  rest 
upon  a  weak  foundation,  Springer  v.  Philippine  Islands, 
277  U.  S.  189,  209,  it  does  not  seem  unreasonable  to  infer 
that  in  the  present  case  the  Commission’s  view  of  its  duties 
under  the  statute  has  been  in  accord  with  the  views  of 
Congress,  particularly  so  when  we  find  Congress  acting 
promptly  in  one  instance  when  the  highest  Court  disagreed 
with  the  Commission,  and  when  we  remember  that  the 
valuation  of  the  railroad  property  was  designed  primarily 
as  an  aid  to  a  function  legislative  in  character,  namely, 
rate-making. 

My  conclusion  is  that  the  Commission  did  not  err  in  de¬ 
clining  to  value  the  rights  of  the  relator  in  the  New  York 
Terminal  and  the  approaches  thereto.  Even  if  it  did,  it 
is  at  least  gravely  doubtful  whether  this  Court  has  the 
power  by  mandamus  to  require  it  to  correct  the  qrror.  Com¬ 
pare  United  States  ex  rel.  Kansas  City  Southern  Ry.  Co.  v. 
Interstate  Commerce  Commission,  6  Fed.  (2nd)  692. 

The  Boston  situation  was  not  stressed  in  argument  and 
does  not  seem  to  require  special  consideration.  Counsel  for 
the  relator  stated :  ‘ 6  Our  reason  for  bringing  up!  the  Boston 
Terminal  is  to  take  a  consistent  position  with  the  New  York 
Terminal.  ’  ’  The  value  of  the  property  jis  assigned 
300  to  the  Boston  Terminal  Company  and  is  reflected,  of 
course,  in  the  value  of  its  stock.  The  New  Haven 
owns  80%  of  that  stock.  Ownership  of  the  stock  carries 
with  it  the  right  to  use  the  terminal.  I  do  not  see  how  the 
value  of  that  right  can  be  separated  from  the  value  of  the 
stock  and  separately  valued,  and  I  do  not  think  the  statute 
requires  the  Commission  to  attempt  to  do  so.  | 

The  rule  to  show  cause  will  be  discharged  and  the  peti¬ 
tion  dismissed. 

ALFRED  A.  WHEAT, 

Chitif  Justice. 

April  1, 1931. 


i 
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Supreme  Court  of  the  District  of  Columbia. 

Friday,  April  3,  1931. 

Session  resumed  pursuant  to  adjournment. 

Hon.  Chief  Justice  Alfred  A.  Wheat  presiding. 

###**#* 

This  cause  came  on  for  hearing  heretofore  upon  the  peti¬ 
tion  filed  herein,  the  rule  to  show  cause  issued  thereon,  the 
answer  of  the  respondent  and  all  other  proceedings  herein, 
and  after  argument  by  attorneys  of  record  for  the  respective 
parties,  was  submitted  to  the  Court  and  taken  under  ad¬ 
visement. 

Whereupon,  the  same  having  been  considered,  it  is  ad¬ 
judged  and  ordered  that  the  said  rule  to  show  cause  be,  and 
the  same  is  hereby  discharged  and  the  petition  is  dismissed. 

Further,  it  is  considered  that  the  respondent  recover  of 
the  petitioners  the  costs  of  defense  to  be  taxed  by  the  clerk 
and  have  execution  thereof. 

From  the  foregoing  judgment  the  petitioners  by 
301  their  attorneys  of  record,  in  open  court,  note  an  ap¬ 
peal  to  the  Court  of  Appeals  of  this  district.  Where¬ 
upon,  a  maximum  undertaking  to  act  as  a  cost  bond  is 
hereby  fixed  in  the  sum  of  One  Hundred  Dollars  ($100) 
with  leave  to  deposit  Fifty  Dollars  ($50)  cash  with  the 
clerk  in  lieu  thereof. 


Memoranda. 

April  15,  1931. — Time  for  filing  Bill  of  Exceptions  ex¬ 
tended  to  and  including  May  13, 1931. 

April  22,  1931. — $50  deposited  in  lieu  of  undertaking  on 
appeal. 

Relators ’  Assignment  of  Errors. 

Filed  May  6, 1931. 

**##### 

Now  comes  The  New  York,  New  Haven  &  Hartford  Rail¬ 
road  Company,  Old  Colony  Railroad  Company,  Boston  & 
Providence  Railroad  Corporation  (Massachusetts),  Boston 
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&  Providence  Railroad  Corporation  (Rhode  Island),  Prov¬ 
idence,  Warren  &  Bristol  Railroad  Company,  T|he  Harlem 
River  and  Port  Chester  Railroad  Company,  Holyoke  & 
Westfield  Railroad  Company,  Providence  &  Worcester 
Railroad  Company,  Chatham  Railroad  Company,  and  Nor¬ 
wich  &  Worcester  Railroad  Company,  Relators,;  appellants 
in  the  above  entitled  cause,  by  their  attorneys,  and  assign 
as  errors  in  the  above  entitled  proceedings  the  following: 

The  Court  erred: 

1.  In  ordering  that  the  rule  to  show  cause  be  dis- 
302  charged  and  the  petition  dismissed. 

2.  In  ruling  that  the  relators  are  not  entitled  to  a 
writ  of  mandamus  as  prayed  for  in  the  petitioii. 

3.  In  ruling  that  the  respondent  did  not  err  in  declining 
to  value  the  rights  of  the  relators  in  the  New  York  Terminal 
and  the  approaches  thereto. 

4.  In  ruling  that  the  Valuation  Act  did  not  require  the 
respondent  to  value  separately  from  the  capital  stock  the 
rights  of  the  relators  in  The  Boston  Terminal  Company 
property. 

5.  In  sustaining  the  respondent’s  objection  to  the  ad¬ 
mission  in  evidence  of  an  agreed  true  copy  of  the  transcript 
of  the  stenographer’s  notes  of  the  testimony  tdken  before 
the  Interstate  Commerce  Commission  in  the  Matter  of  the 
Valuation  of  the  Property  of  The  New  York,  New  Haven  & 
Hartford  Railroad  Company  et  al.,  Valuation  Docket  No. 
311,  certified  by  the  secretary  of  the  Commission.  (Bill 
of  Exceptions). 

6.  In  overruling  the  relators’  objection  to  the  admission 
in  evidence  of  agreed  true  copies  of 

(a)  Page  27  of  the  sworn  Annual  Report  to  the  Inter¬ 
state  Commerce  Commission  by  The  New  York,  New  Haven 

i 

&  Hartford  Railroad  Company  for  the  year  ending  June 
30,  1888  (Bill  of  Exceptions,  Exhibit  17) ; 

(b)  Pages  8  and  9  of  the  sworn  Annual  Report  to  the 
Interstate  Commerce  Commission  by  The  New  York,  New 
Haven  &  Hartford  Railroad  Company  for  the  year  ending 
June  30,  1906  (Bill  of  Exceptions,  Exhibit  18)  i; 

(c)  Pages  12  and  13  of  the  sworn  Annual  Report  to  the 
Interstate  Commerce  Commission  by  The  New:  York,  New 
Haven  &  Hartford  Railroad  Company  for  the  year  ending 
June  30,  1914  (Bill  of  Exceptions,  Exhibit  19) 
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(d)  Pages  400,  400(a),  400(b)  and  400(c)  from 

303  the  sworn  Annual  Report  to  the  Interstate  Com- 
tnerce  Commission  by  The  New  York,  New  Haven  & 

Hartford  Railroad  Company  for  the  year  ending  Decem¬ 
ber  31,  1929  (Bill  of  Exceptions,  Exhibit  20). 

7.  In. overruling  the  relators’  objection  to  the  admission 
in  evidence  of  agreed  true  copies  of 

(a)  The  Annual  Report  of  The  New  York,  New  Haven  & 
Hartford  Railroad  Company  to  its  stockholders,  pages  34 
to  41  inclusive,  for  the  year  ending  June  30,  1906  (Bill  of 
Exceptions,  Exhibit  21) ; 

(b)  The  Annual  Report  of  The  New  York,  New  Haven  & 
Hartford  Railroad  Company  to  its  stockholders,  pages  52  to 
59  inclusive,  for  the  year  ending  June  30,  1914  (Bill  of  Ex¬ 
ceptions,  Exhibit  22). 

8.  In  other  respects  apparent  of  record. 

JOHN  L.  HALL, 
CHARLES  O.  PENGRA, 

P.  M.  COOK, 

Attorneys  for  the  Relators. 
Memorandum. 

May  6,  1931. — Proposed  Bill  of  Exceptions  filed. 

304  Supreme  Court  of  the  District  of  Columbia. 

Thursday,  May  21,  1931. 

Sessions  resumed  pursuant  to  adjournments. 

Hon.  Chief  Justice  Alfred  A.  Wheat,  Jennings  Bailey, 
James  M.  Proctor,  Joseph  W.  Cox,  Justices,  presiding. 
#♦*#**# 

Come  now  the  parties  hereto  by  their  respective  at¬ 
torneys  of  record.  Whereupon,  the  Bill  of  Exceptions 
taken  at  the  trial  of  this  cause  is  submitted  to  the  Court 
and  is  thereupon  signed  this  21st  day  of  May,  1931,  and 
made  of  record  nunc  pro  tunc. 

WHEAT, 

Chief  Justice. 

Designation  of  the  Record. 

Filed  May  6,  1931. 
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Now  come  The  New  York,  New  Haven  &  Hartford  Rail¬ 
road  Company,  Old  Colony  Railroad  Company,  Boston  & 
Providence  Railroad  Corporation  (Massachusetts),  Boston 
&  Providence  Railroad  Corporation  (Rhode  Island),  Prov¬ 
idence,  Warren  &  Bristol  Railroad  Company,  The  Harlem 
River  and  Port  Chester  Railroad  Company,  Holyoke  & 
Westfield  Railroad  Company,  Providence  &  Worcester 
Railroad  Company,  Chatham  Railroad  Company  and  Nor¬ 
wich  &  Worcester  Railroad  Company,  Relators,  |  appellants 
in  the  above  entitled  cause,  by  their  attorneys,  sand  desig¬ 
nate  the  parts  of  the  record  which  they  desire  to  have  in¬ 
cluded  in  the  transcript,  said  parts  being  considered  suffi¬ 
cient  for  the  determination  of  the  questions  raised  on  ap¬ 
peal,  namely: 

1.  Petition  for  writ  of  mandamus  with  exhibits 
305  and  rule  to  show  cause. 

2.  Respondent’s  answer. 

3.  Relators’  reply. 

4.  Respondent’s  rejoinder. 

5.  Stipulation  between  counsel  relative  to  admission  in 
evidence  of  certain  documents. 

6.  Memorandum  by  Hon.  Chief  Justice  Wheat  filed  April 
1,  1931. 

7.  Judgment  discharging  rule  to  show  cause  aiid  dismiss¬ 
ing  petition. 

8.  Memorandum  of  relators  ’  appeal  in  open !  court  and 
fixing  of  undertaking  on  appeal. 

9.  Memorandum  of  filing  of  undertaking. 

10.  Relators’  assignment  of  errors. 

11.  Memorandum  of  submission,  signing  and  filing  of  re¬ 
lators  ’  bill  of  exceptions. 

12.  Relators’  bill  of  exceptions. 

13.  Relators’  exhibits  Nos.  1  to  16  inclusive  and  re¬ 
spondent’s  exhibits  Nos.  17  to  22  inclusive  as  offered  and 
received  in  evidence  at  the  trial  of  the  above  entitled  cause 
before  Hon.  Chief  Justice  Wheat  on  February  l£,  1931. 

Together  with  a  copy  of  this  designation. 

JOHN  L.  HALL,  j 
CHARLES  0.  PENGRA, 

P.  M.  COOK,  ; 

Attorneys  for  Appellants,  The 
New  York,  New  Haven  & 
Hartford  Railroad  Com¬ 
pany  et  al.,  Relators, 
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Service  of  copy  of  the  foregoing  designation  of  the  record 
is  acknowledged  this  6th  day  of  May,  1931. 

THOMAS  M.  ROSS, 

Attorney  for  the  Respondent. 

306  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia,  s$: 

i 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing 
pages  numbered  from  1  to  305,  both  inclusive,  to  be  a  true 
and  correct  transcript  of  the  record,  according  to  directions 
of  counsel  herein  filed,  copy  of  which  is  made  part  of  this 
transcript,  in  cause  No.  78291  at  Law,  wherein  United 
States  of  America,  at  the  Relation  of  The  New  York,  New 
Haven  and  Hartford  Railroad  Company,  et  al.,  are  Relators 
and  Interstate  Commerce  Commission  is  Respondent,  as 
the  same  remains  upon  the  files  and  of  record  in  said  Court. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  5th  day  of  August,  1931. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

FRANK  E.  CUNNINGHAM, 

Clerk, 

By  CHAS.  B.  COFLIN, 

Assistant  Clerk. 

307  At  Law. 

No.  78291. 

Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America  at  the  Relation  of  The  New 
York,  New  Haven  &  Hartford  Railroad  Company, 
Relators, 

v. 

Interstate  Commerce  Commission,  Respondent. 

Notice. 

To  Charles  W.  Needham,  Esq.,  Thomas  N.  Ross,  Esq.,  and 
Robert  E.  Freer,  Esq.,  attorneys  for  the  respondent : 
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Please  take  notice  that  the  within  bill  of  exceptions  will 
be  called  to  the  attention  of  and  submitted  to  the  court  on 
June  2nd,  1931,  at  10  o’clock  A.  M.,  or  as  soofi  thereafter 
as  counsel  can  be  heard,  for  the  purpose  of  having  the 
same  signed  and  sealed  by  the  court. 

P.  M.  COOK, 
Attorney  for  the  Relator. 

Service  of  the  foregoing  notice  and  copy  of  said  bill  of 
exceptions  acknowledged  this  6th  day  of  May,i  1931. 

THOMAS  M.  ROSS, 
Attorney  for  the  Respondent. 

308  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  78291. 

j 

United  States  of  America  at  the  Relation  of  The  New 
York,  New  Haven  &  Hartford  Railroad  Company, 
Relators, 

v. 

Interstate  Commerce  Commission,  Respondent. 

i 

Bill  of  Exceptions .  I 

j 

Be  it  remembered  that  at  the  trial  of  this  cause  on 
February  12,  1931  before  Honorable  Alfreds  A.  Wheat, 
Chief  Justice,  without  a  jury,  proceedings  were  had  as 
follows :  • 

John  L.  Hall  and  Charles  0.  Pengra,  Esqs.>  of  Boston, 
Massachusetts,  by  leave  of  court,  and  P.  Michael  Cook, 
Esq.,  of  Washington,  D.  C.,  appeared  on  behalf  of  the 
relators.  Thomas  M.  Ross  and  R.  E.  Freer'  Esqs.,  and 
Miss  Mary  B.  Linkins,  all  of  Washington,  D.  (p.,  appeared 
on  behalf  of  the  respondent.  The  evidence,:  other  than 
documentary  evidence,  consisted  solely  of  testimony  of 
Edward  G.  Buckland,  called  as  a  witness  on  behalf  of  the 
relators  who,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  examination: 

Witness  is  chairman  of  the  board  of  directors  of  The 
New  York,  New  Haven  and  Hartford  Railroad  Company, 
having  been  an  officer  of  that  company  since  August  1, 1898 


i 

i 
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and  its  attorney  some  ten  years  prior  to  that.  He  has  been 
familiar  with  the  operations  and  management  of  the  com¬ 
pany  during  that  entire  time,  having  become  vice-president 
on  January  1, 1907,  in  charge  of  law  and  in  the  sum- 

309  mer  of  1913  in  charge  of  finances  and  intercorporate 
relations,  having  been  president  during  the  twenty- 

six  months  of  federal  control,  resuming  his  position  as 
vice-president  in  charge  of  law,  finance  and  intercorporate 
relations  after  the  war  and  having  been  subsequently 
elected  president  in  which  capacity  he  continued  until  be¬ 
coming  chairman  of  the  board  on  January  1,  1929.  He  was 
chairman  of  the  committee  of  three  vice-presidents  of  The 
New  York,  New  Haven  and  Hartford  Railroad  Company 
appointed  to  represent  it  in  negotiations  with  a  committee 
of  three  vice-presidents  of  the  New  York  Central  and 
Hudson  River  Railroad  Company  for  a  new  agreement 
covering  the  new  Grand  Central  Terminal  which  was  then 
in  process  of  construction,  the  negotiations  resulting  in 
the  agreement  of  July  24,  1907  hereinafter  referred  to 
(Testimony,  pp.  10-13). 

The  New  York,  New  Haven  &  Hartford  Railroad  Com¬ 
pany,  its  own  and  leased  lines  extends  from  Boston  to  New 
York  via  the  so-called  Shore  Line  running  from  Boston 
through  Providence,  westerly  to  New  London,  New  Haven, 
Bridgeport,  South  Norwalk,  Stamford  and  to  New  York. 
It  also  has  an  important  line  running  from  New  Haven 
north  through  Hartford  to  Springfield  to  connect  with  the 
Boston  &  Albany  Railroad.  It  also  runs  by  a  line  known 
as  the  New  York  and  New  England  line  from  Boston 
through  Franklin,  Putnam,  Willimantic,  Hartford,  Water- 
bury  and  Danbury  to  a  connection  at  Hopewell  Junction 
with  the  Poughkeepsie  Bridge  route  which  gives  connec¬ 
tions  to  the  various  railroads  that  meet  that  route  at  May- 
brook  on  the  west  side  of  the  Hudson  River.  It  also  has 
various  branch  lines.  The  main  terminals  are  Boston  on 
the  East  and  New  York  on  the  West.  Both  express  and 
local  trains  are  operated  between  those  two  points  in  very 
large  numbers,  the  passenger  traffic  between  those  two 
points  being  the  densest  in  the  United  States.  Witness 
had  previously  testified  in  the  valuation  proceedings  be¬ 
fore  the  Interstate  Commerce  Commission  in  refer- 

310  ence  to  the  title  and  all  the  interest  of  the  relators 
in  the  twelve  miles  of  track  from  Woodlawn  into  the 
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Grand  Central  Terminal  and  also  in  the  Grand  Central 
Terminal  itself  (Testimony,  pp.  13, 14).  ! 

The  New  York  and  Harlem  Railroad  Company  was  in¬ 
corporated  by  act  of  the  Legislature  of  New  York  on  April 
25,  1831  with  authority  to  construct  and  operate  a  railroad 
on  Manhattan  Island. 

i 

i 

(The  act  was  offered  and  received  in  evidence  marked 
“Relators’  Exhibit  No.  1,  Witness  Buckland”  and  is  made 
part  hereof.)  (Testimony,  p.  14.) 

i 

By  subsequent  acts  the  New  York  and  Harlem  Railroad 
Company  was  authorized  to  extend  its  railroad  to  Chat¬ 
ham,  New  York,  and  between  1831  and  1844  it  constructed 
and  opened  for  operation  a  line  of  railroad  from  White 
Plains,  a  point  north  of  Williams  Bridge,  into  New  York 
City  (Testimony,  p.  15).  The  New  York  and  New  Haven 
Railroad  Company,  the  predecessor  of  The  New  York,  New 
Haven  &  Hartford  Railroad  Company,  was  incorporated 

by  act  of  the  Legislature  of  Connecticut  on  June  7,  1844. 

• 

(The  act  was  offered  and  received  in  evideiice  marked 
“Relators’  Exhibit  No.  2,  Witness  Buckland”  and  is  made 
part  hereof.)  (Testimony,  p.  15.)  j 

The  New  York  and  New  Haven  Railroad  Company  ap¬ 
plied  to  the  Legislature  of  New  York  for  authority  to  ex¬ 
tend  its  railroad  from  the  state  line  into  New  Work  City 
but  the  authority  was  not  granted.  On  January  10,  1846 
interests  representing  the  New  York  and  New  liaven  Rail¬ 
road  Company  and  the  New  York  and  Harlem  Railroad 
Company  entered  into  a  memorandum  providing  that  both 
parties  were  to  use  their  best  efforts  to  obtain  legislation 
authorizing  the  New  Haven  to  extend  its  railrohd  from  the 
state  line  to  connect  with  the  Harlem’s  railroad  at  or  near 
Williams  Bridge  and  run  its  engines  and  cars  over  the 
Harlem’s  track  into  New  York  City. 

311  (The  memorandum  was  offered  and  Received  in 
evidence  marked  “Relators’  Exhibit  NoJ  3,  Witness 
Buckland”  and  is  made  part  hereof.)  (Testimony,  p.  17.) 

The  provisions  of  the  memorandum  were  embodied  in  an 
agreement  dated  January  22,  1846,  between  those  two  rail¬ 
road  companies  with  the  additional  privilege  to  the  New 
Haven  of  using  certain  land  at  42d  Street  fo?  its  engine 
and  car  house. 
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(The  agreement  was  offered  and  received  in  evidence 
marked  “ Relators’  Exhibit  No.  4,  Witness  Buckland”  and 
is  made  part  hereof.)  (Testimony,  p.  18.) 

On  May  11,  1846  the  Legislature  of  New  York  author¬ 
ized  the  New  York  and  New  Haven  Railroad  Company  to 
continue  and  extend  its  railroad  from  the  dividing  line 
of  the  states  of  New  York  and  Connecticut  to  the  line  of 
the  New  York  and  Harlem  Railroad  Company  and  to  unite 
or  connect  with  the  latter  at  or  near  Williams  Bridge. 

(The  act  was  offered  and  received  in  evidence  marked 
“Relators’  Exhibit  No.  5,  Witness  Buckland”  and  is  made 
part  hereof.)  (Testimony,  p.  19.) 

Under  that  act  the  New  Haven  built  tracks  from  the 
Connecticut  line  to  Williams  Bridge  and  the  agreement  of 
January  22,  1846  was  the  agreement  that  it  made  with  the 
Harlem  at  or  about  that  time  (Testimony,  p.  19).  In  1846 
the  Legislature  of  Connecticut  authorized  the  New  York 
and  New  Haven  Railroad  Company  to  accept  and  enjoy 
the  rights  so  granted  by  the  Legislature  of  New  York. 

(The  act  was  offered  and  received  in  evidence  marked 
“Relators’  Exhibit  No.  6,  Witness  Buckland”  and  is  made 
part  hereof.)  (Testimony,  p.  20.) 

A  plan  subsequently  marked  “Relators’  Exhibit  No.  15, 
Witness  Buckland”  was  offered  and  received  in  evidence 
and  is  made  part  hereof.  Counsel  for  the  respondent  stated 
that  they  had  no  objection  to  it  as  a  diagram  but  did  not 
admit  the  correctness  of  certain  notations  upon  it.  The 
plan  shows  in  heavy  black  lines  the  railroad  of  The  New 
York,  New  Haven  &  Hartford  Railroad  Company  extend¬ 
ing  westerly  from  Bvram  River,  the  boundary  line 
312  between  Connecticut  and  New  York,  to  a  junction 
with  the  New  York  and  Harlem  Railroad  Company 
at  Woodlawn.  It  shows  in  a  broken  black  line  the  line  of 
the  Harlem  coming  in  a  southerly  direction  over  to  the 
same  junction  point.  It  shows  in  a  broken  yellow  line  the 
route  from  Woodlawn  Junction  down  to  42d  Street,  New 
York  City,  over  which  The  New  York,  New 
Haven  &  Hartford  Railroad  Company  ac-  P.  M.  Cook, 
quired  its  title  by  virtue  of  the  documen-  R.  E.  Freer, 
tary  evidence  shown  in  the  agreement  of 
March  17,  1848  (Testimony,  p.  27). 
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At  a  meeting  of  the  board  of  directors  of  the  New  York 
and  New  Haven  Railroad  Company  held  on  February  15, 
1848,  the  following  transpired : 

‘  ‘  The  President  presented  a  record  with  opinion  of  coun¬ 
sel  in  writing  in  reference  to  the  contract  between  this 
company  and  the  New  York  and  Harlem  Railroad  Com¬ 
pany  for  the  connection  of  the  two  roads,  stating  that  he 
had  been  informally  informed  by  some  of  the  I  officers  of 
that  company  that  they  did  not  intend  to  fulfill  that  con¬ 
tract.  Said  report  was  read  and  ordered  to  be  placed  on 
file,  whereupon,  on  motion,  it  was  resolved  that:  the  Presi¬ 
dent  be  requested  to  address  the  President  of  the  New 
York  &  Harlem  Railroad  Company  requesting  information 
officially  in  regard  to  the  intention  of  said  company  as  to 
the  fulfillment  of  said  contract. 

‘  ‘  On  motion  it  was  resolved  that  the  President;  be  author¬ 
ized  in  the  name  and  in  behalf  and  under  the  seal  of  this 
Company  to  present  to  the  legislature  of  the  State  of  New 
York  a  memorial  stating  so  much  of  the  history  of  the  as¬ 
sociations  of  the  contracts  heretofore  made  ahd  had  be¬ 
tween  said  companies  in  regard  to  the  connection  of  their 
roads  as  may  be  necessary  to  give  full  information  in 
reference  thereto  and  praying  for  such  legislative  sanction 
as  to  said  contract  and  said  other  legislation  in  the 
premises  as  may  be  necessary  to  protect  the  rights  of  this 
company,  ’  ’  j 

j 

as  appears  from  the  record  of  the  meeting. 

(The  record  of  the  meeting  w^as  offered  and  received  in 
evidence  marked  “Relators’  Exhibit  No.  9,  Witness  Buck- 
land”  and  is  made  part  hereof.)  (Testimony,  pi  9.) 

On  March  17,  1848,  the  New  York  and  Harlem  Railroad 
Company  and  the  New  York  and  New  Haven  Railroad 
Company  entered  into  an  agreement  to  take  the  place  of 
the  agreement  of  January  22,  1846. 

(The  agreement  of  March  17,  1848,  was  offered  and  re¬ 
ceived  in  evidence  marked  “Relators’  Exhibit  No.  7,  Wit¬ 
ness  Buckland”  and  is  made  part  hereof.)  (Testimony, 
p.  21.)  j 

The  following  sections  of  the  agreement  were  read  in 
evidence :  I 
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313  “This  Agreement  and  Contract  of  Transportation 
made  and  concluded  this  seventeenth  day  of  March, 
in  the  Year  One  Thousand  eight  hundred  and  forty-eight 
between  The  New  York  and  Harlem  Railroad  Company  of 
the  one  part  and  The  New  York  and  New  Haven  Railroad 
Company  of  the  other  part.  Witnesseth  as  follows : 

“First.  It  is  mutually  understood  and  agreed  that  this 
agreement  shall  stand  in  the  place  and  stead  of  a  certain 
agreement  heretofore  made  between  the  said  parties  bear¬ 
ing  date  the  twenty- second  day  of  January,  eighteen  hun¬ 
dred  and  forty-six. 

“Fourth.  It  is  mutually  understood  and  agreed  that 
when  and  as  soon  as  the  New  York  and  New  Haven  Rail¬ 
road  Company  shall  have  completed  their  road  from  the 
point  of  junction  to  Byram  River,  they  shall  have  the  right 
to  run  their  trains,  engines,  and  cars  for  the  transportation 
of  passengers,  mails,  expresses,  freight  &c.  over  the  track 
or  tracks  of  the  road  of  the  New  York  and  Harlaem  Rail¬ 
road  Company  from  the  point  of  junction  aforesaid  to  and 
into  the  city  of  New  York,  and  as  far  over  the  same  in  the 
said  City  as  the  said  Company’s  road  shall  extend,  not  how¬ 
ever  below  the  intersection  of  said  Railroad  and  Pearl 
Street  in  said  City, — the  said  New  York  and  New  Haven 
Company  furnishing  their  own  haulage. 

“Fifth.  It  is  mutually  understood  and  agreed  that  in  the 
arrangement  of  the  trains  of  the  two  companies  preference 
shall  be  given  to  the  through  trains  of  the  New  York  and 
New  Haven  Railroad  Company  over  the  way  and  freight 
trains  to  be  run  by  the  New  York  and  Harlaem  Railroad 
Company,  and  in  like  manner  a  preference  shall  be  given 
to  the  through  trains  of  the  New  York  and  Harlaem  Rail¬ 
road  Company  over  the  way  and  freight  trains  of  the  New 
York  and  New  Haven  Railroad  Company  and  upon  this 
principle  the  mode  of  running  the  trains  of  the  two  com¬ 
panies  shall  be  adjusted  from  time  to  time  by  the  said  com¬ 
panies  or  such  officers  as  they  may  respectively  appoint  or 
designate  to  make  such  arrangements  for  running  their 
several  trains,  so  as  to  ensure  the  greatest  speed  accommo¬ 
dation  and  safety  to  passengers  &c. 

“Sixth.  It  is  mutually  understood  and  agreed  that  the 
New  York  and  New  Haven  Railroad  Company  shall  pay,  in 
the  manner  hereinafter  provided,  and  the  New  York  and 
Harlaem  Railroad  Company  shall  receive  as  full  compensa- 
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tion  for  the  use  and  occupation  of  their  track  oi?  tracks  as 
aforesaid  a  certain  sum  for  each  passenger  transported  by 
the  said  New  York  and  New  Haven  Railroad  Company  in 
their  several  trains,  to  be  dependent  upon  and  adjusted  by 
the  total  number  so  transported  daily  according  to  the  fol¬ 
lowing  scale : 

“Eleventh.  It  is  mutually  understood  and  agreed  that 
the  New  York  and  Harlem  Railroad  Company  shall  with¬ 
out  delay  proceed  to  grade  and  construct  a  second  line  of 
rails  or  track  with  heavy  H  rails  from  the  termination  of 
their  present  double  track  to  the  aforesaid  point  of  junction, 
which  second  track  is  to  be  made  in  a  manner  to  be  ap¬ 
proved  by  the  chief  engineers  of  both  roads  and  to  be  com¬ 
pleted  and  ready  for  use  on  or  before  the  completion  of  the 
road  of  the  New  York  and  New  Haven  Railroad  Company 
from  said  point  of  Junction  to  Byram  River  now  supposed 
to  be  on  or  about  the  first  of  October  next,  but  it!  is  further 
understood  and  agreed  that  the  New  York  and  New  Haven 
Railroad  Company  shall  and  will  upon  the  request 
314  of  the  New  York  and  Harlem  Railroad  |  Company 
loan  and  advance  to  them  the  sum  necessary  for  the 
construction  of  the  said  second  track  by  instalments  as  the 
work  advances,  or  upon  the  execution  of  contracts  for  the 
same  with  responsible  parties  satisfactory  to  the  New  York 
and  New  Haven  Railroad  Company,  but  this  mode  of  pay¬ 
ment  shall  be  at  their  option,  to  be  secured  by  the  bonds  of 
the  said  New  York  and  Harlem  Railroad  Company  pay¬ 
able  five  years  after  date  bearing  interest  at  the  rate  of 
seven  per  centum  per  annum  payable  half  yearly  secured 
by  the  mortgage  of  said  second  track  and  appurtenances. 

“Fourteenth.  It  is  mutually  understood  and  agreed  that 
this  Agreement  shall  continue  in  force  and  be  binding  upon 
both  companies  during  the  term  of  their  charters  respec¬ 
tively  and  for  all  renewals  thereof  but  either  party  may 
terminate  the  covenants  for  compensation  numbers  Six, 
Seven  and  Eight  and  Nine  of  this  Agreement  upon  any 
day  after  the  expiration  of  three  years  from  the  commence¬ 
ment  of  the  use  of  the  road  of  The  New  York  and  Harlem 
Railroad  Company  by  the  New  York  and  New  Haven  Rail¬ 
road  Company  of  which  not  less  than  Twelve  months  notice 
shall  have  been  given  in  writing  to  the  other.  But  in  that 
event  it  is  mutually  understood  and  agreed  that  the  two 
companies  shall  and  will  forthwith  on  service  of  said  notice 
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proceed  to  arrange  the  terms  of  new  covenants  for  the 
above  purposes  and  if  they  cannot  agree  upon  the  terms  of 
said  new  covenants  then  the  matters  or  points  in  disagree¬ 
ment  shall  be  submitted  to  arbitrators  in  the  usual  mode 
whose  award  shall  be  binding  upon  the  parties  and  be  em¬ 
bodied  in  the  said  new  covenants  for  the  ensuing  five  years 
and  at  the  end  of  each  succeeding  five  years  new  covenants 
in  regard  to  compensation  shall  be  made  in  like  manner 
upon  like  notice  being  given  by  either  party.’ ’ 

On  March  29,  1848  the  Legislature  of  New  York  amended 
the  charter  of  the  New  York  and  Harlem  Railroad  Com¬ 
pany  by  authorizing  the  New  York  and  New  Haven  Rail¬ 
road  Company  to  enter  upon  and  run  their  cars  and  engines 
over  the  road  of  the  former  from  the  point  of  junction  at 
or  near  Williams  Bridge  into  New  York  City  upon  such 
terms  as  had  been  or  might  thereafter  be  agreed  upon  be¬ 
tween  the  companies. 

(The  act  was  offered  and  received  in  evidence  marked 
“Relators’  Exhibit  No.  8,  Witness  Buckland”  and  is  made 
part  hereof.)  (Testimony,  p.  27.) 

The  following  language  from  the  act  was  read  in 
evidence : 

“The  New  York  and  New  Haven  Railroad  Company  is 
hereby  authorized  to  enter  upon  and  run  their  cars  and 
engines  for  passengers,  freights,  mails,  expresses  and  other 
business,  over  the  road  of  the  New  York  and  Harlem  rail¬ 
road  company,  from  the  point  of  junction  of  the  roads  of 
said  companies  at  or  near  William’s  Bridge,  in  the  county 
of  Westchester,  to  the  City  of  New  York,  and  as  far  into 
the  said  city  as  the  said  Harlem  railroad  may  extend,  upon 
such  terms  and  to  such  point  as  has  been  or  may  hereafter 
b6  agreed  upon  by  and  between  said  companies;  a 
315  copy  of  such  agreement  or  agreements  to  be  duly 
authenticated  and  filed  in  the  office  of  the  secretary 
of  state  of  this  state;  and  to  take,  transport,  and  convey 
persons  and  property  upon  the  said  Harlem  Railroad,  by 
the  power  and  force  of  steam  or  animals  or  any  mechanical 
power  or  combination  of  the  same.  ’  ’ 

The  act  provided  that  a  copy  of  the  agreement  or  agree¬ 
ments  referred  to  therein  was  to  be  duly  authenticated  and 
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filed  in  the  office  of  the  secretary  of  state  of  New 'York  and 
pursuant  thereto  the  agreement  of  March  17, 1848’  was  duly 
authenticated  and  filed  in  that  office  (Testimony,  |p.  28). 

On  April  7,  1872,  the  New  York  Central  and  Hudson 
River  Railroad  Company,  now  known  as  the  New  York 
Central  Railroad  Company,  which  theretofore  had  entered 
New  York  City  only  on  the  Hudson  River  side  of  Manhat¬ 
tan  Island  connected  the  tracks  of  one  of  its  leased  lines 
with  those  of  the  Harlem  at  Mott  Haven,  138th  Street,  and 
it  was  at  that  time  and  by  that  means  that  the  Central  ob¬ 
tained  its  present  entrance  to  New  York  City  by  Park 
Avenue.  Prior  to  that  time  the  New  York  Central  and 
Hudson  River  Railroad  Company  ran  down  the  least  bank 
of  the  Hudson  River  as  shown  on  the  plan,  Exhibit  No.  15 
referred  to  above,  by  the  heavy  broken  black  line  to  Spuy- 
ten  Duyvil  and  the  light  broken  black  line  from  Spuyten 
Duyvil  south.  The  plan  shows  those  lines  stopping  at  59th 
Street.  As  a  matter  of  fact  the  lines  went  down  and  still 
go  down  to  St.  John  Park  at  29th  Street,  the  terminal  at 
that  time  being  St.  John  Park  at  29th  Street  &nd  Tenth 
Avenue.  In  November,  1871,  the  Central  had  acquired  the 
Spuyten  Duyvil  and  Port  Morris  Railroad  Company,  which 
is  represented  by  the  heavy  black  line  from  Spuyten  Duy¬ 
vil  down  to  the  Mott  Haven  yards  and  also  front  the  junc¬ 
tion  at  Melrose  with  a  terminus  on  the  East  River  at  Port 
Morris.  As  lessee  the  Central  was  able  to  obtain  for  the 
first  time  the  connection  with  the  New  York  and  Harlem 


Railroad  Company  and  it  was  by  that  means  and  at  that 
time  that  the  Central  obtained  its  entrance  into  Manhattan 


Island  over  the  route  of  the  Harlem  from  what  is  commonly 
known  as  the  Mott  Haven  Junction  as  fat  south  as 


316  those  tracks  extended  which  at  that  time  was  to  27th 


Street,  but  soon  after  they  were  moved  up  to  42d 
Street,  the  site  of  the  old  Grand  Central  Depot  and  the 
present  Grand  Central  Terminal  (Testimony,  pp.  34,  35). 

The  New  York  and  New  Haven  Railroad  Company  first 
operated  its  trains  to  Canal  Street,  New  York  City,  at 
which  point  it  established  its  terminal.  Thereafter  its  line 
was  shortened  so  that  in  1857  its  terminal  was  moved  north 
to  27th  Street  (Testimony,  p.  33).  | 

On  August  6,  1872,  the  New  York  and  New  Haven  Rail¬ 
road  Company  was  consolidated  with  the  Hartford  and  New 
Haven  Railroad  Company  under  its  present  name,  The  New 
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York,  New  Haven  &  Hartford  Railroad  Company,  which 
succeeded  to  all  the  rights  and  obligations  of  the  consolidat¬ 
ing  companies  by  authority  of  the  Legislature  of  Connecti¬ 
cut  (Testimony,  p.  33). 

On  November  1,  1872,  the  New  York  and  Harlem  Rail¬ 
road  Company,  the  New  York  Central  and  Hudson  River 
Railroad  Company  and  The  New  York,  New  Haven  &  Hart¬ 
ford  Railroad  Company  entered  into  a  so-called  tripartite 
lease  providing  for  the  construction  by  the  Harlem  of  the 
original  Grand  Central  Depot  and  its  joint  use  and  occupa¬ 
tion  by  all  three  companies. 

(The  lease  was  offered  and  received  in  evidence  marked 
“RelatorS’  Exhibit  No.  10,  Witness  Buckland”  and  is  made 
part  hereof.) 

Pursuant  to  the  lease  the  so-called  Grand  Central  Depot, 
not  the  present  Grand  Central  Terminal,  was  constructed 
(Testimony,  p.  36). 

By  indenture  dated  April  1,  1873,  the  New  York  and 
Harlem  Railroad  Company  leased  its  railroad  to  the  New 
York  Central  and  Hudson  River  Railroad  Company  for  a 
term  of  401  years. 

(The  lease  was  offered  and  received  in  evidence  marked 
“Relators’  Exhibit  No.  11,  Witness  Buckland”  and  is  made 
part  hereof.)  (Testimony,  p.  36.) 

Particular  reference  is  made  to  the  following  paragraphs 
in  the  indenture : 

“First.  The  said  party  of  the  first  part  hereby  demises 
and  leases  unto  the  said  party  of  the  second  part,  its  suc¬ 
cessors  and  assigns,  the  said  railroad  of  the  said  party  of 
the  first  part,  extending  from  Forty-second  Street,  in  the 
city  of  New  York,  to  Chatham  Four  Corners,  *  *  * 
317  together  with  all  the  lands  on  which  the  said  rail¬ 
road,  *  *  *  is  constructed,  or  which  are  connected 
with  or  necessary  for  its  use,  and  all  the  rights,  easements, 
franchises  and  privileges  in  connection  therewith,  or  which 
are  appurtenant  thereto;  *  *  *  and  all  other  the  real 

estate  and  chattels  real  of  the  said  party  of  the  first  part, 
situate,  lying  and  being  north  of  Forty-second  street,  in 
the  city  of  New  York,  *  *  *  whether  used  for  railroad 
purposes  or  not.  *  *  *  subject,  however,  to  the  pro- 
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visions  of  a  certain  contract  with  The  New  York  and  New 
Haven  Railroad  Company,  hereinafter  mentioned,  *  *  *. 

*  #  *  #  #  #  !  # 

j 

“To  have  and  to  hold  the  said  demised  railroad,  *  *  * 
premises,  equipments  and  appliances,  rights,  privileges  and 
franchises  unto  the  said  party  of  the  second  part,  its 
successors  and  assigns,  for  and  during  the  full  term  and 
period  of  four  hundred  and  one  years  from  tfye  first  day 
of  April,  one  thousand  eight  hundred  and  seventy- three.  ’  ’ 

“Ninth.  The  said  party  of  the  first  part  having,  under 
date  of  March  17,  1848,  entered  into  an  agreement  and  con¬ 
tract  of  transportation  with  The  New  York  and  New  Haven 
Railroad  Company,  by  which  that  company  acquired,  upon 
the  conditions  therein  named,  certain  rights  upon  and  to 
use  the  tracks  and  certain  of  the  property  and  premises  of 
the  said  party  of  the  first  part — which  said  contract,  as 
modified,  from  time  to  time,  under  the  provisions  thereof 
has  been  succeeded  to  by  the  New  York,  New  Haven  and 
Hartford  Railroad  Company — it  is  covenanted  and  agreed 
by  the  said  party  of  the  first  part  that  it  will,  and  it  does 
hereby  specifically  assign  and  transfer  the  said!  contract  to 
the  said  party  of  the  second  part,  with  all  the  reservations, 
rents,  revenues,  uses,  benefits  and  profits  to  be  derived  or 
received  from  or  under  it. 

4  *  But  it  is  expressly  covenanted  and  agreed  by  the  said 
party  of  the  first  part,  that  so  far  as  the  provisions  of  the 
said  contract  grants  to  the  said  The  New  Yofk  and  New 
Haven  (now  The  New  York,  New  Haven  and  Hartford) 
Railroad  Company  any  rights  upon  or  to  use  the  track  or 
appurtenances  of  the  railroad  of  the  said  party  of  the  first 
part  operated  by  horse-power  aforesaid,  all  covenants  and 
agreements  in  relation  thereto  shall  continue  to  be  kept  and 
performed  as  heretofore,  by  it  the  said  party  of  the  first 
part,  as  one  of  the  general  considerations  of  this  contract. 

“And  the  said  party  of  the  second  part  covenants  and 
agrees  that  it  will  carry  out,  fulfill  and  perform  each  and 
every  of  the  conditions  in  said  contract  with  the  said  The 
New  York  and  New  Haven  Railroad  Company,  imposed 
upon  the  said  party  of  the  first  part,  so  far  as  they  relate 
to  or  are  connected  with  the  railroad  or  property  that  is 
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hereby  demised,  or  that  are  therein,  in  that  respect,  agreed 
by  the  said  party  of  the  first  part  to  be  kept,  fulfilled  or 
performed.” 

“  Tenth.  The  said  party  of  the  first  part  having,  under 
date  of  November  1st,  1872,  entered  into  a  lease  (commonly 
called  the  ‘Tripartite  Lease’)  with  The  New  York,  New 
Haven  and  Hartford  Railroad  Company  and  The  New  York 
Central  and  Hudson  River  Railroad  Company  (the  said 
party  of  the  second  part),  leasing  to  the  said  companies 
respectively,  certain  parts  of  the  depot  of  the  said  party  of 
the  first  p^rt,  situate  on  Forty-second  street  and  Fourth 
Avenue,  in  the  city  of  New  York,  and  commonly  known  as 
the  ‘Grand  Central  Depot’,  together  with  certain  uses  of 
grounds,  tracks,  buildings  and  appurtenances  con- 
318  nected  with  the  said  Depot  and  the  other  premises 
of  the  said  party  of  the  first  part,  as  will  by  refer¬ 
ence  to  the  said  lease  more  fully  appear,  the  said  party  of 
the  first  part  covenants  and  agrees  that  it  will,  and  it  does, 
hereby  specifically,  assign  and  transfer  to  the  said  party 
of  the  second  part  the  said  ‘Tripartite  Lease’,  and  all  the 
reservations,  rents,  revenues,  uses,  benefits  and  profits  to 
be  derived  therefrom  or  thereunder. 

“And  the  said  party  of  the  second  part  covenants  and 
agrees  that  it  will  carry  out,  fulfill  and  perform  each  and 
every  of  the  conditions  and  obligations  therein  imposed 
upon  the  said  party  of  the  first  part,  or  by  it  agreed  to  be 
fulfilled  and  performed.” 

“Sixteenth.  *  *  *  the  said  party  of  the  second  part,  its 
successors  or  assigns,  may,  at  any  time  during  the  continu¬ 
ance  of  the  demised  term,  change  and  alter  the  line,  way 
and  gauge  of  the  said  demised  railroad,  or  branch,  and,  in 
so  doing  may  discontinue  any  part  of  the  present  way  or 
track  of  said  railroad  or  branch,  and  any  of  the  machine 
shops  or  depots  not  required  for  the  use  of  the  line,  and 
may  also  change  the  grade  or  grades  of  tfie  road,  and  alter 
or  change  the  location  of  any  of  the  tracks,  water  stations, 
buildings  or  erections  appurtenant  thereto,  or  connected 
therewith,  and  may  also,  if  it  shall  deem  it  necessary,  pur¬ 
chase  and  acquire  title  to  any  additional  real  estate  for  the 
use  of  said  road,  or  may  exchange  its  lands  or  buildings 
for  other  lands  more  convenient  or  necessary  for  its  use, 
and  of  equal  value  for  the  uses  and  purposes  of  the  said 
road;  but  all  such  alterations,  changes,  purchases  or  ex- 
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changes  are  to  he  made  at  the  proper  cost  and  charge  of  the 
said  party  of  the  second  part;  and  the  said  j^arty  of  the 
second  part,  its  successors  and  assigns,  may  also,  from  time 
to  time,  during  the  continuance  of  the  said  tefm,  sell  and 
dispose  of  such  part  of  the  demised  premises  and  property 
as  may  not  be  necessary  for  the  use  of  the  said  demised 
railroad  *  *  | 

On  June  1,  1897,  the  New  York  and  Harlem  Railroad 
Company  executed  and  delivered  to  Guaranty  Trust  Com¬ 
pany  of  New  York  as  trustee  a  mortgage  securing  an  issue 
of  bonds,  paragraph  8  of  the  granting  clauses  of  which  pro¬ 
vided  (Testimony,  p.  37) :  j 

4  4  To  have  and  to  hold  the  premises,  railroads;  properties, 
real  or  personal,  rights,  franchises,  estates  atid  appurte¬ 
nances,  hereby  conveyed  and  assigned,  or  intended  to  be 
conveyed  or  assigned,  unto  the  Trustee,  its  successors  and 
assigns  forever; 

Subject ,  However,  to  the  rights  of  The  New  York,  New 
Haven  and  Hartford  Railroad  Company  in  respect  of  any 
of  said  property,  under  a  certain  agreement  tearing  date 
March  17,  1848,  and  a  tripartite  agreement  bearing  date 
November  1,  1872;  and  also  to  the  rights  of  The  New  York 
Central  &  Hudson  River  Railroad  Company  in  respect  of 
any  of  the  said  property  under  the  said  tripartite  agree¬ 
ment  bearing  date  November  1, 1872,  and  under  lease  above 
mentioned,  bearing  date  April  1,  1873.” 

319  The  trains  of  the  New  York  and  Harlfem  Railroad 
Company  and  the  trains  of  The  New!  York,  New 
Haven  &  Hartford  Railroad  Company,  and  after  the  con¬ 
nection  at  Mott  Haven  Junction  the  trains  i  of  the  New 
York  Central  and  Hudson  River  Railroad  Company  from 
Mott  Haven  Junction,  ran  along  an  extension  northerly  of 
Fourth  Avenue,  which  is  known  north  of  33d  Street  as 
Park  Avenue,  down  the  length  of  that  avenue,  crossing 
Harlem  River  on  the  bridge  on  an  elevated  track  until  it 
enters  the  tunnel  because  of  the  hill  at  about  110th  Street, 
thence  through  a  tunnel  below  the  level  of  Park  Avenue 
the  entire  distance  to  its  terminus  in  the  Grand  Central 
Terminal.  As  a  result  of  rather  serious  collisions  in  the 
tunnel  there  was  considerable  agitation  for  the  abolition 
of  locomotives  requiring  combustion  in  their  | boilers  upon 
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Manhattan  Island.  That  resulted  in  the  passage  of  an  act 
of  the  New  York  Legislature  of  May  7,  1903. 

(The  act  was  offered  and  received  in  evidence  marked 
“Relators’  Exhibit  No.  12,  Witness  Buckland”  and  is  made 
part  hereof.)  (Testimony,  p.  39.) 

The  following  sections  of  the  act  were  read  in  evidence: 

“Section  1.  *  *  *  the  New  York  and  Harlem 

*  *  and  its  lessee  the  New  York  Central  *  *  * 

are  and  each  of  them  is  hereby  authorized  and  directed  to 
depress  all  of  the  existing  tracks  of  the  New  York  and 
Harlem  *  *  *  between  Fifty-seventh  Street  and 

Forty-second  street,  and  Madison  avenue  and  Lexington 
avenue,  in  the  city  of  New  York  *  *  * 

“Section  4.  *  *  *  after  the  expiration  of  five  years 

*  *  *  it  shall  not  be  lawful  *  *  *  for  any  railroad 

corporation  to  operate  trains  by  steam  locomotives  in  Park 
Avenue  in  the  city  of  New  York  south  of  the  Harlem  River 

*  *  *.  And  the  New  York  and  Harlem  *  *  *  and 

its  lessee,  the  New  York  Central  *  *  *  so  long  as  it 
remains  such  lessee,  and  the  New  York,  New  Haven  and 
Hartford  *  *  *  so  long  as  it  has  any  contract  or  other 

rights  to  operate  its  trains  in  Park  avenue  south  of  the 
Harlem  river,  and  such  other  railroad  companies  as  may 
hereafter  obtain  permission  therefor,  are  hereby  author¬ 
ized  to  run  their  trains  by  electricity  *  *  *  through 

the  tunnel,  *  *  *  and  over  the  route  of  the  said  rail¬ 

road  and  in  and  upon  the  depot  at  Forty-second  street, 

*  *  *  and  the  approaches  thereto,  *  *  * 

“Section  5.  The  New  York  and  Harlem  *  *  *  and 

its  lessee  the  New  York  Central  *  *  *  are,  and  either 

of  them  is,  hereby  authorized  and  empowered  to  acquire 
from  the  city  of  New  York  and  the  city  of  New  York, 
*  *  *  is  hereby  authorized  and  empowered, 

320  *  *  *  to  grant  to  said  railroad  corporations,  or 

to  either  of  them,  any  and  all  lands,  or  rights,  inter¬ 
ests  or  easements  in  lands  in  anywise  owned,  occupied  or 
controlled  by  the  city  of  New  York,  *  *  *  which  may 

be  necessary  or  required  for  the  purpose  of  making  any 
alterations,  *  *  *  in  *  *  *  the  yards  and  struc¬ 

tures  forming  the  terminals  of  the  New  York  and  Harlem 

*  *  *  and  the  approaches  thereto  *  *  *. 
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“Section  8.  *  *  *  nothing  in  the  act  shall  limit  or 

impair  any  of  the  existing  rights,  privileges  of  franchises 
of  the  railroad  corporations,  or  either  of  them,  now  using 
the  said  tunnel,  terminals  and  the  approaches!  thereto,  or 
of  depriving  in  any  manner  or  to  any  extent  such  railroad 
corporations,  or  either  of  them,  of  the  use  and  benefit  of 
such  rights,  privileges  and  franchises,  except  insofar  only 
as  such  rights,  privileges  or  franchises  shall  be  expressly 
limited  or  modified  by  this  act  or  in  and  by  any  instrument 
executed  in  pursuance  hereof  *  *  *  an(j  tlfie  said  ra^_ 

road  corporations,  or  either  of  them,  are  hereby  authorized 
and  empowered  to  acquire  by  purchase  or  by  condemna¬ 
tion,  from  any  owner,  and  to  take,  hold,  occupy  and  use 
for  the  purposes  of  its  incorporation  all  real  estate  in  fee, 
and  all  property  *  *  *  which  may  be  nbcessary  or 

reasonably  required  in  order  to  carry  out  and  into  effect 
the  provisions  of  this  act.” 

Witness  was  chairman  of  the  committee  representing 
The  New  York,  New  Haven  &  Hartford  Railroad  Company 
in  the  negotiations  leading  to  the  agreement  between  the 
New  York  and  Harlem  Railroad  Company,  thb  New  York 
Central  and  Hudson  River  Railroad  Company  and  The 
New  York,  New  Haven  &  Hartford  Railroad  Company 
dated  July  24,  1907  (Testimony,  p.  42).  After  the  passage 
of  the  act  of  1903  it  was  obviously  necessary  |  for  the  two 
railroad  companies  to  make  some  other  arrangements  for 
operating  their  trains  into  New  York  City.  The  Central 
drew  up  plans  which  were  not  satisfactory  with  respect  to 
the  head  house  and  the  absence  of  the  loops;  and  ramps 
which  now  characterize  the  Grand  Central  Terminal  and 
the  New  Haven  committee  declined  to  accept  those  plans 
as  they  were  drawn.  The  Central  claimed  at  tfcat  time  the 
right  to  determine  the  method  of  entry  and  the  character 
of  the  building  and  the  two  committees  came  to  an  impasse. 
The  New  Haven  committee  stated  what  they;  believed  to 
be  the  case,  that  the  rights  of  the  Central  were  subordinate 
to  the  rights  of  the  New  Haven  because  the  -Central  had 
made  the  connection  and  obtained  its  right  nearly  twenty- 
five  years  subsequent  to  the  rights  which  had  been 
321  obtained  in  title  by  the  New  Haven  and  fhey  further 
stated  that  they  would  not  go  on  with  the  negotia¬ 
tions  until  the  Central  had  assented  to  that  proposition. 
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The  New  Haven  Committee  adjourned  their  meetings  upon 
that  basis.  Afterwards  that  proposition  was  assented  to 
and  they  proceeded.  The  New  Haven  committee  changed 
the  character  of  the  Terminal  arrangement  of  tracks  by 
introducing  an  improvement  consisting  of  the  loops  on  the 
express  level  and  on  the  suburban  level  whereby  trains  can 
be  brought  into  the  Terminal  and  turned  around  in  the 
Terminal  ready  to  go  out  again  rather  than  go  to  the 
necessity  of  taking  them  out  to  the  Mott  Haven  yard.  The 
New  Haven  committee  also  introduced  a  ramp  arrange¬ 
ment  whereby  the  inclined  plane  is  used  rather  than  steps 
and  made  some  other  rather  material  changes  in  the  ar¬ 
rangement  of  tracks  and  architecture  of  the  station  (Testi¬ 
mony,  pp.  42-44). 

(The  agreement  of  July  24,  1907,  was  offered  and  re¬ 
ceived  in  evidence  marked  “Relators’  Exhibit  No.  13,  Wit¬ 
ness  Buckland”  and  is  made  part  hereof.)  (Testimony, 
p.  41.) 

Particular  reference  is  made  to  the  following  paragraphs 
in  the  agreement : 

“This  agreement,  made  this  24th  day  of  July,  1907,  by 
and  between  The  New  York  Central  and  Hudson  River 
Railroad  Company,  hereinafter  called  the  Central  Com¬ 
pany,  The  New  York,  New  Haven  and  Hartford  Railroad 
Company,  hereinafter  called  the  New  Haven  Company,  and 
The  New  York  and  Harlem  Railroad  Company,  hereinafter 
called  the  Harlem  Company : 

“Whereas,  the  trains  of  the  New  Haven  Company  enter 
the  City  of  New  York  upon  and  over  the  tracks  of  the  Har¬ 
lem  Company,  under  and  pursuant  to  a  certain  contract, 
dated  the  17th  day  of  March,  1848,  made  by  and  between 
the  Harlem  Company  and  the  New  York  and  New  Haven 
Railroad  Company  (the  predecessor  of  the  New  Haven 
Company) ;  and 

“Whereas,  the  Central  Company  is  the  lessee  of  the  en¬ 
tire  steam  railroad  property  of  the  Harlem  Company,  in¬ 
cluding  the  Grand  Central  Depot,  in  the  City  of  New  York, 
under  a  lease  dated  the  first  day  of  April,  1873,  for  a  term 
which  will  expire  on  the  first  day  of  April,  2274,  sub- 
322  ject  to  the  provisions  of  said  contract  of  March  17th, 
1848;  and 

“Whereas,  the  Central  Company  (for  itself  and  the 
Harlem  Company)  and  the  New  Haven  Company  now 
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use  the  said  Grand  Central  Depot,  under  the  provisions  of 
a  certain  agreement  known  as  the  1  Tripartite  lease,’  dated 
the  first  day  of  November,  1872,  as  modified  by  four  agree¬ 
ments  supplemental  thereto,  dated,  respectively,  the  31st 
day  of  December,  1885,  the  14th  day  of  July,  1897,  the  17th 
day  of  August,  1898,  and  the  23rd  day  of  March,  1899,  all 
made  by  and  between  the  parties  hereto;  and 

“Whereas,  in  and  by  the  said  lease  dated  the  first  day  of 
April,  1873,  the  Harlem  Company  duly  assigned  land  trans¬ 
ferred  to  the  Central  Company  the  said  contract  dated 
March  17,  1848,  and  the  said  ‘Tripartite  Lease’  dated 
November  1,  1872;  and 

“Whereas,  in  order  to  provide  facilities  for  the  proper 
management  and  conduct  of  the  business  of  the  Central 
Company  (for  itself  and  as  such  assignee  and  lessee  of 
the  Harlem  Company)  and  of  the  New  Haven  Company, 
and  in  order  to  carry  out  the  provisions  of  Chapter  425  of 
the  Laws  of  1903  of  the  State  of  New  York  (copy  of  said 
act  and  of  the  act  amendatory  thereof  being  hereto  an¬ 
nexed)  it  is  necessary  to  make  certain  additions  and 
changes  in  and  about  the  Grand  Central  Depot*  the  yards 
and  tracks  connected  therewith,  and  in  and  in  respect  to 
certain  streets  and  avenues  in  the  vicinity  thereof ; 

“Now,  therefore,  this  agreement  witnesseth:  j 

That  the  parties  hereto,  in  consideration  of  the  premises, 
and  of  the  mutual  covenants  herein  contained,  have  agreed, 
for  themselves,  their  successors  and  assigns, ;  with  each 
other  as  follows : 


“2.  The  Central  Company  covenants  and  agrees,  at  its 
own  expense,  to  procure  or  furnish  all  land  and  interests 
in  land  and  all  rights  in  any  ways  on  which  the  said  land 
may  abut  not  now  owned  by  it  or  by  the  Harlem  Company 
and  required  for  the  said  Railroad  Terminal,  and  to  con¬ 
struct  the  said  Railroad  Terminal,  as  so  described  and 
illustrated,  with  all  appurtenances  connected  therewith. 

“3.  The  Central  Company,  acting  for  itself  and  the  Har¬ 
lem  Company,  as  hereinafter  authorized,  in  consideration 
of  the  rents  hereinafter  reserved  to  be  paid  by  the  New 
Haven  Company,  and  in  consideration  of  the  covenants  on 
the  part  of  the  New  Haven  Company  hereinafter  contained, 


i 
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hath  demised,  let  and  leased,  and  by  these  presents  doth 
demise,  let  and  lease  nnto  the  New  Haven  Company  dur¬ 
ing  the  term  of  the  New  Haven  Company’s  charter  and  all 
renewals  thereof,  including  the  charter  of  any  company 
which  shall  operate  the  present  railroad  of  the  said  New 
Haven  Company,  the  use,  in  common  with  the  Central  Com¬ 
pany,  subject  to  all  the  provisions  of  this  agreement,  of 
the  said  Railroad  Terminal  for  the  accommodation  of  the 
traffic  of  the  New  Haven  Company,  other  than  freight 
323  traffic,  provided,  however,  that  the  New  Haven  Com¬ 
pany’s  right  to  the  use  thereof  shall  in  no  event  ex¬ 
ceed  fifty  (50)  per  centum  of  the  maximum  capacity  of  said 
Railroad  Terminal,  or  of  any  part  thereof. 

“4.  The  New  Haven  Company  covenants  and  agrees  with 
the  Central  Company  to  pay  to  the  Central  Company  dur¬ 
ing  the  term  of  said  lease  dated  April  1,  1873,  and  any  re¬ 
newals  thereof,  and  thereafter  to  the  Harlem  Company,  its 
successors  or  assigns,  as  compensation  for  the  premises 
hereby  demised,  as  described  in  Section  1,  a  proportion 
annually  of  $485,393.69,  being  interest  on  the  cost  of  that 
part  of  the  present  terminal  constructed  under  the  agree¬ 
ments  dated  November  1,  1872,  and  December  31,  1885,  and 
in  addition  thereto  a  proportion  of  interest  reckoned  at  the 
rate  of  four  and  one-quarter  (4%)  per  centum  per  annum 
on  actual  net  expenditures  specified  in  sub-division  (3)  of 
Schedule  VII  hereof  and  made  or  to  be  made,  as  follows : 

*#####* 

4  4  6.  The  New  Haven  Company  hereby  covenants  and 
agrees  with  the  Central  Company  not  to  assign  this  lease  or 
any  interest  therein,  or  any  interest  in  or  to  the  use  of  the 
said  Railroad  Terminal  herebv  demised,  or  to  underlet  the 
same  or  any  part  thereof  without  the  previous  written  con¬ 
sent  of  the  Central  Company,  and  also  not  to  use  or  occupy 
any  part  of  the  demised  premises  or  privileges  or  permit 
the  same  to  be  used  or  occupied  for  any  purpose  other  than 
those  for  which  the  same  are  herein  stated  to  be  demised; 
provided  always,  and  these  presents  are  upon  the  express 
condition,  that  if  the  New  Haven  Company  shall  at  any 
time  during  the  term  of  this  lease  make  default  in  the  per¬ 
formance  of  any  of  the  covenants  and  agreements  herein 
contained  to  or  with  the  Central  Company,  and  continue 
therein  for  a  period  of  sixty  days  after  notice  thereof  or 
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demand  in  respect  thereto  in  writing,  then  and  in  every 
such  case,  and  although  no  advantage  may  have  been  taken 
of  previous  defaults,  these  presents  and  the  term  hereby 
granted  shall,  as  to  the  New  Haven  Company,  cease  and 
become  void  at  the  option  of  the  Central  Company;  and  it 
shall  be  lawful  for  it  to  enter  into  and  upon  said  premises 
and  repossess  itself  thereof.  The  New  Haven  Company 
further  covenants  to  and  with  the  Central  Company,  that 
on  the  expiration  or  sooner  determination  of;  the  term 
hereby  granted,  it  will  quietly  leave,  surrender  and  yield 
up  the  premises  and  privileges  hereby  demised  |to  it,  with 
the  appurtenances,  unto  the  Central  Company. 

The  Central  Company  hereby  covenants  and  agrees  with 
the  Harlem  Company  that  all  the  provisions  in  respect  to 
default  contained  in  the  said  lease  made  by  the  Harlem 
Company  to  the  Central  Company  and  dated  Apjril  1,  1873, 
shall  enure  to  the  benefit  of  the  Harlem  Company  and  shall 
apply  to  and  be  binding  upon  the  Central  Company  in  case 
of  any  default  on  the  part  of  the  Central  Company  in  re¬ 
spect  to  any  of  its  covenants  and  agreements  with  the  Har¬ 
lem  Company  herein  contained. 

i 

*  *  *  *  *  *  <  # 

I 

“8.  And  the  Central  Company  covenants  and  agrees 
with  the  New  Haven  Company  that  the  New  Haven  Com¬ 
pany,  paying  the  rent  and  sums  of  money  hereinbe- 
324  fore  mentioned  and  performing  the  covenants  and 
agreements  aforesaid  on  its  part  to  be  performed, 
shall  and  may  at  all  times  during  the  term  hereby  granted, 
peaceably  have,  hold  and  enjoy  the  premises  herein  de¬ 
mised  to  it,  without  any  manner  of  trouble  or  hindrance  of 
or  from  the  Central  Company  or  any  one  claiming  under  it. 

*  *  *  *  *  #  !  « 

! 

“12.  The  Railroad  Terminal  and  so  much  of  said  dis¬ 
tributing  system  as  is  located  herein,  exclusive  of  substa¬ 
tion  No.  1,  and  exclusive  of  the  ducts,  splicing  chambers, 
manholes  and  appurtenances  used  for  other  than  Railroad 
Terminal  purposes,  between  said  sub-station  and  57th 
Street,  shall  be  under  the  sole  charge  and  direction  of  a 
Terminal  Manager,  who  shall  be  appointed  in  writing  by 
the  Presidents  of  the  Central  and  New  Haven  Companies, 

i 
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and  shall  be  removable  at  any  time  upon  written  notice  by 
either  of  said  Presidents.  In  case  the  Presidents  shall  be 
unable  to  agree  upon  a  successor,  then  in  that  case  he  shall 
be  appointed  by  arbitrators  selected  as  hereinafter  pro¬ 
vided,  and  such  appointee  shall  be  removable  in  the  same 
manner  as  if  he  had  been  appointed  by  the  said  Presidents. 
No  removal  of  any  Terminal  Manager  shall,  without  the 
consent  of  both  Presidents,  take  effect  within  less  than  ten 
or  more  than  fifteen  days  after  the  service  of  such  notice. 
Except  as  provided  in  Section  5  hereof  the  Terminal 
Manager  shall  engage  in  no  other  service  without  the  con¬ 
sent  in  writing  of  both  of  the  said  Presidents. 

“13.  It  shall  be  the  duty  of  such  Terminal  Manager  to  do 
all  things  necessary  for  the  proper  maintenance,  operation 
and  management  of  the  Railroad  Terminal  and  of  that  por¬ 
tion  of  the  distributing  system  described  in  section  12 
hereof  for  the  purposes  to  which  they  are  devoted  under 
the  provisions  hereof,  subject  to  and  in  accordance  with 
rules  and  regulations  agreed  upon  from  time  to  time  by  the 
said  Presidents. 

******* 


“23.  All  the  rights  and  obligations  of  the  parties  hereto 
granted,  created,  assumed  or  imposed  in  and  by  said 
Tripartite  Lease,  dated  the  first  day  of  November,  1872, 
and  the  said  four  agreements  supplemental  thereto,  dated 
respectively  the  31st  day  of  December,  1885,  the  14th  day 
of  July,  1897,  the  17th  day  of  August,  1898,  and  the  23rd 
day  of  March,  1899,  shall  be  terminated  on  the  day  on  which 
this  agreement  takes  effect. 

******* 


“26.  Nothing  herein  contained  shall  impair  any  of  the 
rights  of  either  of  the  parties  hereto,  under  the  agreement 
between  the  New  York  and  Harlem  Railroad  Company  and 
the  New  York  and  New  Haven  Railroad  Company,  dated 
March  17,  1848,  as  modified  by  arbitration,  under  date  of 
June  27, 1856,  and  by  arbitration  under  date  of  January  19, 
1861,  copy  of  which  is  hereto  annexed.” 


i 
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Except  for  the  obligation  to  pay  $160,179.92  as  a  mini¬ 
mum  rental  representing  a  propor- 
325  tion  of  the  $485,393.69  interest  upon  P.  M.  Cook. 

capitalized  cost  of  the  old  Grand  R.  E.  Freer. 
Central  Depot  that  had  to  be  torn  down,  the 
New  Haven  did  not  and  was  not  required  to  assume  any 
of  the  capital  cost  of  the  New  Terminal  (Testimony,  pp. 
44,  45).  All  the  claims  which  the  New  Haven  committee 
made  with  respect  to  the  prior  and  preferential  rights  were 
under  the  agreement  of  1848  and  the  twenty-five  j  years  re¬ 
ferred  to  above  was  the  period  between  the  agreement  of 
1848  and  the  tripartite  lease  and  the  Harlem  lea&e  in  1872 
and  1873  (Testimony,  p.  46).  The  minimum  rental  of  $160,- 
179.92  assumed  bv  the  New  Haven  under  the  agreement  of 
1907  as  its  portion  of  the  interest  on  a  total  expenditure  of 
approximately  $7,000,000  had  been  arrived  at  by  a  series  of 
negotiations  over  many  years  with  respect  to  the  original 
Grand  Central  Depot  and  the  various  additions!  that  had 
been  made  to  it.  It  was  considered  as  part  of  t}ie  cost  of 
the  new  terminal  because  the  old  terminal  had  ito  be  de¬ 
stroyed  and  somebody  had  to  take  care  of  the  part  that  was 
so  destroyed  (Testimony,  p.  52). 

On  November  10,  1913  the  parties  entered  into 
agreement  supplemental  to  the  agreement  of  1907. 


a  further 


(The  supplemental  agreement  was  offered  and  received 
in  evidence  marked  “Relators’  Exhibit  No.  14*  Witness 
Buckland”  and  is  made  part  hereof.)  (Testimony,  p.  50.) 

This  supplemental  agreement  involved  the  supports  that 
have  to  be  given  to  the  buildings  on  Park  Avenue  due  to  the 
steel  eyebeams  that  go  down  into  the  Grand  Central  Termi¬ 
nal  itself.  Those  buildings  cannot  be  supported  except  by 
the  steel  which  comes  down  into  the  Terminal  and  is  located 
as  to  its  foundation  between  the  tracks  below  (Testimony, 
pp.  50,  51).  The  territorial  extent  of  the  “Railroad  Termi¬ 
nal”  as  defined  in  the  agreement  begins  at  the  middle  line 
of  59th  Street  and  gradually  broadens  out.  It  runs  down 
through  Park  Avenue  and  begins  to  broaden  out  at 
326  about  51st  Street.  At  50th  Street  it  comes  clear  over 
to  Lexington  Avenue,  follows  Lexington  Avenue 
down  to  42d  Street,  includes  certain  subsidewalk  rights  in 
42d  Street,  turns  and  goes  beyond  Vanderbilt  Avenue  up  to 
what  is  known  as  the  United  Cigar  Stores  Building,  run- 
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ning  along  the  northerly  line  of  43rd  Street  and  the  easterly 
line  of  Madison  Avenue,  which  includes  the  Biltmore  Hotel. 
Then  it  comes  on  44th  Street  about  half  way  to  Vanderbilt 
Avenue  and  proceeds  across  the  block  between  44th  Street 
and  45th  Street,  including  therein  the  buildings  known  as 
the  Yale  Club  and  what  is  usually  known  as  the  Fraternal 
Building.  It  then  proceeds  to  turn  westerly  again  to  the 
easterly  line  of  Madison  Avenue  and  follows  that  line  from 
45th  Street  to  the  southerly  line  of  48th  Street,  then  by  an 
irregular  line  proceeds  northerly  to  the  westerly  line  of 
Park  Avenue,  thence  along  the  westerly  line  of  Park  Ave¬ 
nue  to  the  southerly  line  of  56th  Street  and  then  gradually 
approaches  the  center  of  Park  Avenue  until  it  reaches  57th 
Street  where  it  forms  a  part  of  a  66-foot  right  of  way  33 
feet  on  each  side  of  the  center  line  of  Park  Avenue  as  far 
north  as  the  point  of  beginning.  That  is  the  “Railroad  Ter¬ 
minal  ’  ’  described  territorially  by  vertical  planes  ( Testimony, 
pp.  53,  54).  It  is  also  described  by  horizontal  planes  so  that 
the  air  rights  were  not  included  in  the  original  “Railroad 
Terminal.”  There  are  certain  horizontal  planes  above 
which  the  air  rights  existed  and  as  to  which  the  agreement 
of  1913  was  made.  That  was  the  reason  for  the  supple¬ 
mental  agreement  because  they  were  not  included  in  the 
cross  section  of  the  terminal  above  a  certain  horizontal 
plane  (Testimony,  p.  55). 

Witness  in  his  testimony  in  the  valuation  proceeding  be¬ 
fore  the  Interstate  Commerce  Commission  gave  substan¬ 
tially  the  same  testimony  which  he  gave  before  the  Court 
and  the  same  exhibits  were  introduced  (Testimony,  p.  53). 

So  far  as  the  witness  knows  no  evidence  was  offered 
327  to  the  contrary  before  the  Commission  (Testimony, 

p.  55.) 

Cross-examination : 

The  New  York,  New  Haven  &  Hartford  Railroad  Com¬ 
pany  does  not  own  any  stock  of  the  New  York  and  Harlem 
Railroad  Company.  Witness  thinks  that  on  the  valuation 
date  a  majority  of  the  stock  was  owned  by  the  New  York 
Central  Railroad  Company  but  a  rather  large  and  some¬ 
what  belligerent  minority  is  owned  by  outsiders  (Testi¬ 
mony,  p.  56). 
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Redirect  examination: 

i 

By  act  of  June  9,  1896  the  Legislature  of  Massachusetts 
incorporated  The  Boston  Terminal  Company  with|power  to 
construct  and  maintain  a  union  passenger  station  in  the 
southerly  part  of  the  City  of  Boston  and  to  provide  and 
operate  adequate  terminal  facilities  for  the  several  railroad 
companies  therein  authorized  to  hold  the  stock  of  said 
terminal  company  and  for  the  accommodation  of  l^he  public 
in  connection  therewith.  Eighty  percent  (80%)  of;  the  capi¬ 
tal  stock  of  the  terminal  company  was  subscribed  for  and 
is  now  held  by  The  New  York,  New  Haven  &  Hartford  Rail¬ 
road  Company  and  its  affiliated  companies,  the  New  Haven 
having  leased  the  Old  Colony,  the  Boston  and  Providence 
and  merged  with  the  New  England  Railroad.  The  Boston 
&  Albany  Railroad  Company  owns  the  remaining  twenty 
percent  (20%).  Pursuant  to  the  act  the  terminal  was  con¬ 
structed  and  is  known  as  the  South  Station. 

(The  act  was  offered  and  received  in  evidence  marked 
“ Relators’  Exhibit  No.  16,  Witness  Buckland”  and  is 
made  part  hereof.)  (Testimony,  p.  57.) 

The  following  sections  of  the  act  were  read  in 
328  evidence :  j 

“  Section  1.  Charles  F.  Choate,  William  Bliss, j  William 
T.  Hart,  Royal  C.  Taft,  and  Charles  P.  Clark,  their  asso¬ 
ciates  and  successors,  are  hereby  made  a  corporation  by 
the  name  of  The  Boston  Terminal  Company,  with  power  to 
construct  and  maintain  a  union  passenger  station  in  the 
southerly  part  of  the  city  of  Boston,  and  to  provide  and 
operate  adequate  terminal  facilities  for  the  several  railroad 
companies  hereinafter  authorized  to  hold  the  stoqk  of  said 
terminal  company,  and  for  the  accommodation  of  the  public 
in  connection  therewith. 

“Section  2.  The  capital  stock  of  said  corporation  shall 
be  five  hundred  thousand  dollars,  and  the  Boston  and  Al¬ 
bany  Railroad  Company,  the  New  England  Railrbad  Com¬ 
pany,  the  Boston  and  Providence  Railroad  Corporation,  the 
Old  Colony  Railroad  Company  and  the  New  York,  New 
Haven  and  Hartford  Railroad  Company,  being  lessee  of  the 
Old  Colony  Railroad  Company,  may  each  subscribe  for  and 
hold  one  fifth  portion  of  the  said  capital  stock.  The  corpo¬ 
ration  may  by  by-laws  regulate  the  terms  and  conditions 
upon  which  its  stock  may  be  transferred.  All  said  capital 
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stock  shall  be  paid  in  in  cash  by  said  railroad  companies 
before  the  corporation  takes  any  land  under  the  provisions 
of  this  act. 

“  Section  3.  The  immediate  government  and  direction  of 
the  affairs  of  said  terminal  company  shall  be  vested  in  a 
board  of  five  trustees,  to  be  appointed  at  once  on  the  organ¬ 
ization  of  said  company,  one  of  whom  shall  be  appointed  by 
each  of  said  railroad  corporations  from  its  directors,  to 
hold  office  as  such  trustee  at  the  pleasure  of  the  corporation 
by  whom  he  is  so  appointed;  any  vacancy  to  be  filled  in  like 
manner.  The  trustees  shall  elect  one  of  their  number  to 
be  chairman,  and  may  elect  another  to  be  vice  chairman, 
and  shall  choose  a  clerk  who  shall  be  sworn,  and  a  treasurer 
who  shall  gi be  bond  in  the  sum  required  by  the  by-laws, 
with  surety,  for  the  faithful  discharge  of  his  duties. 

“Section  9.  All  said  railroad  companies  upon  the  com¬ 
pletion  of  said  station  shall  use  the  same,  and  the  terminal 
facilities  provided  by  said  terminal  company  on  the  land 
hereinabove  authorized  to  be  taken,  for  all  of  their  terminal 
passenger  business  in  Boston,  instead  of  the  passenger 
terminals  now  used  by  them,  and  the  supreme  judicial 
court,  or  any  justice  thereof,  shall  have  jurisdiction  in 
equity  to  enforce  this  provision;  but  said  terminal  company 
may  contract  with  either  of  said  railroad  companies  for  the 
use  of  such  separate  and  specified  portion  or  portions  of 
the  terminal  station  hereinafter  provided  for  as  may  be 
reasonably  necessary  for  their  respective  use. 

329  “Section  10.  Said  railroad  companies  hereby  re¬ 
quired  to  use  said  union  station  shall  pay  to  the 
terminal  company  for  such  use,  in  monthly  payments,  such 
amounts  as  may  be  necessary  to  pay  the  expenses  of  its 
corporate  administration  and  of  the  maintenance  and 
operation  of  said  station,  and  of  the  facilities  connected 
therewith  and  owned  by  said  terminal  company,  including 
insurance  and  all  repairs,  all  taxes  and  assessments  which 
may  be  required  to  be  paid  by  said  terminal  company,  the 
interest  upon  its  bonds  or  other  obligations  issued  under 
the  provisions  of  this  act  as  the  same  shall  become  payable, 
and  a  dividend,  not  to  exceed  four  per  cent,  per  annum, 
upon  its  capital  stock.  Each  of  said  railroad  companies 
shall  pay  for  such  use  of  said  station  and  facilities  in  the 
proportion  in  which  it  has  the  use  thereof,  the  same  to  be 
fixed  by  the  written  agreement  of  all  of  said  railroad  com¬ 
panies  before  the  completion  of  said  station;  and  in  case 
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they  fail  thus  to  agree  the  board  of  railroad  commissioners 
shall  determine  such  proportions  upon  the  application  of 

said  terminal  company  or  of  any  of  the  railroad  companies. 

#  #  *  | 

| 

4  4  Section  25.  The  terminal  company  shall  pay  a;  franchise 
tax  to  the  Commonwealth  upon  the  true  market  vhlue  of  its 
capital  stock,  without  any  deduction  whatever,  but  its  real 
estate  required  by  this  act  to  be  used  by  said  railroad  com¬ 
panies  shall  be  assessed  to  and  the  taxes  thereon  shall  be 
paid  by  said  railroad  companies,  and  in  the  assessment  of 
franchise  taxes  upon  said  railroad  companies  each  of  them 
shall  be  deemed  to  be  the  owner  of  said  real  estate  in  the 
proportion  in  which  it  then  has  the  use  thereof  under  this 
act.  | 

i 

| 

Counsel  for  the  relators  offered  in  evidence  a  certified 
copy  of  the  testimony  in  the  valuation  proceeding  before 
the  Interstate  Commerce  Commission.  Thereupon  the  fol¬ 
lowing  took  place  (Testimony,  pp.  60-65) : 

Mr.  Eoss:  4  4  We  object,  if  your  Honor  please,  fbr  several 
reasons.  The  record  before  the  Interstate  Commerce  Com¬ 
mission  consisting  of  a  number  of  thousand  pages,  deals 
with  innumerable  questions  of  valuation,  such  as;  the  price 
of  grading,  the  price  of  rails,  working  capital,  and  other 
matters  of  that  kind  that  are  not  at  all  in  issue  here  today. 
This  proceeding,  of  course,  is  not  in  the  nature  of  jan  appeal 
or  a  review.  The  issues  are  entirely  different  in  this  case 
from  what  they  were  before  the  Commission  and  cer- 
330  tainly  we  would  have  to  object  to  putting  in  a  tran¬ 
script  of  testimony  in  another  case  where  we  would 
not  have  the  benefit  of  the  cross-examination  of  fhose  wit- 

I 

nesses.  On  the  particular  issues  involved  here,  we  are 
unable  to  see  that  this  matter  is  in  any  way  essential  to  the 
determination  of  this  ease.” 

#*####  ;  * 

i 

i 

The  Court:  44I  think  that  objection  is  well  founded,  it 
seems  to  me.  It  is  not  like  an  action  to  set  asidb  an  order 
of  the  Commission.  It  is  not  in  the  nature  of  a  review  or  an 
appeal.’  ’ 

Mr.  Hall:  4 4 Your  Honor  appreciates  my  only  purpose  in 
offering  this  and  I  think  there  is  certainly  a  practical 
ground  for  my  friend’s  objection.  I  am  merely  Seeking  to 
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do  this :  We  are  asking  you  to  require  the  Interstate  Com¬ 
merce  Commission  to  value  what  we  say  is  our  property.  I 
should  not  want  to  be  met  by  the  suggestion  there  was 
before  the  Interstate  Commerce  Commission,  so  far  as  our 
rights  and  interests  in  the  property  are  concerned,  evi¬ 
dence  that  is  not  before  your  Honor,  so  that  your  Honor 
could  not  say,  ‘How  did  I  know  that  this  testimony  was 
before  the  Interstate  Commerce  Commission?’  Therefore, 
if  my  friend  will  concede  that  there  was  no  further  evidence 
offered  with  reference  to  our  rights,  then  I  am  content.  1 
do  not  want  to  encumber  the  record  or  to  embarrass  the 
Commission  with  testimony  of  that  sort,  but  it  is  merelv 
for  that  limited  purpose  that  I  offer  the  testimony  and  1 
take  it  that  there  is  no  objection  on  the  ground  this  is  not 
the  proper  record.” 

The  Court :  “  I  do  not  think  that  you  have  a  right  to  offer 
it.  I  suppose  that  includes  the  testimony  upon  a  lot  of 
matters  of  valuation  with  respect  to  which  the  Commission 
did  act.  That  is  trackage,  engines,  power  houses,  and  all 
that?” 

Mr.  Hall:  “Yes,  sir.” 

******* 

Mr.  Hall:  “I  want  to  cover  this.  I  do  not  want  to  have 
it  ever  raised  that  we  did  not  put  here  before  your  Honor 
all  of  the  testimony  that  we  had  with  reference  to  our  rights 
of  ownership  and  that  is  why  I  could  think  of  no  other  way 
than  to  put  in  the  record.  That  is  my  only  purpose.  I  do 
not  want  to  prove  our  title  thereby.  I  merely  want  to  sat¬ 
isfy  your  Honor’s  discretion  that  you  have  before  you  what 
the  Commission  had.” 

The  Court:  “I  do  not  believe  I  can  help  you  as  against 
an  objection.  I  must  sustain  the  objection  against  putting 
that  whole  record  in  on  the  chance  there  might  be  something 
in  there.” 

331  Mr.  Hall:  “May  I  make  the  offer  of  proof,  if  the 
Court  please?  I  mean,  offer  the  testimony  and  your 
Honor  will  save  my  rights  ?  ’  ’ 

The  Court:  “Yes.” 

Mr.  Hall :  4  4  There  is  no  question  about  its  being  a  correct 
copy,  is  there?” 

Mr.  Ross:  4 4 No,  we  concede  that  is  a  correct  copy  of  the 
testimony.” 
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Mr.  Hall:  “Then  the  report  of  the  Commission  I  am 
going  to  offer.  That  is  admitted,  is  it  not  ?  ’  ’ 

Mr.  Ross:  “Yes.” 

! 

**#•*## 

i 

j 

The  Court:  4 4 If  there  is  anything  you  can  point  out  in 
the  record,  Mr.  Hall,  that  bears  on  the  controversy,  that  is 
different,  but  when  you  take  a  great  big  stack  of  stenogra¬ 
pher’s  minutes  like  that  and  offer  them  I  will  have  to  sus¬ 
tain  the  objection.” 

Mr.  Hall:  4 4 My  sympathy  is  with  your  Honor,  of 
course.” 

The  Court:  44I  would  prefer  to  have  something  that  is 
relevant  to  the  issue.” 

Mr.  Hall:  44I  can  do  this :  Mr.  Pengra  said  that  inasmuch 
as  it  is  a  negative  proposition,  I  am  endeavoring  to  prevent 
any  suggestion  that  we  have  omitted  to  bring  before  your 
Honor  all  that  was  before  the  Interstate  Commerce  Com¬ 
mission  on  the  question  of  title  and  right  to  this  property; 
that  is  all.  I  did  not  suppose  there  was  any  question  about 
it  and  I  rather  hoped  my  friend  would  agree  that  I  was 
right.  At  all  events,  the  offer  I  make  is  the  copy  of  the 
transcript  of  the  stenographer’s  notes  in  the  matter  of  the 
valuation  of  the  property  of  the  New  York,  Now  Haven  & 
Hartford  Railroad  Company.” 

The  Court:  4 4 If  that  is  objected  to  I  will  sustain  the 
objection.” 

Mr.  Hall :  4  4  And  my  exception  is  noted.  ’  ’ 

j 

Respondent  introduced  the  following  evidence  (Testi¬ 
mony,  pp.  66-73) :  I 

Mr.  Ross:  4 4 May  it  please  the  Court,  we  desire  to  offer 
for  the  record  at  this  time  an  agreed  true  copy  of  page  27  of 
the  sworn  annual  report  to  the  Interstate  Commerce  Com¬ 
mission  by  the  New  York,  New  Haven  &  Hartford  Railroad 
Company,  for  the  year  ending  June  30,  1888.” 

332  Mr.  Hall:  4 4 To  "that  I  object  on  the  ground  that 
the  agreement  of  1848  is  not  ambiguous*  nor  does  it 
require  evidence  of  how  the  parties  acted  under  that  agree- 
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ment ;  that  it  was  not  before  the  Commission  at  the  hearing 
on  this  valuation  matter.’ ’ 

The  Court:  “I  will  overrule  the  objection.’ ’ 

Mr.  Hall: 4 4 Your  Honor  will  save  my  rights?” 

(The  document  so  offered  was  received  in  evidence 
marked  4 'Respondent’s  Exhibit  No.  17”  and  is  made  part 
hereof.)  (Testimony,  p.  66.) 

Mr.  Ross:  "I  would  like  to  read  the  pertinent  portion  of 
this  exhibit,  as  follows : 

'The  mileage  of  road  operated  does  not  include  the  fol¬ 
lowing  over  which  the  Company  has  running  arrange¬ 
ments:  From  Woodlawn  Junction,  New  York,  to  Grand 
Central  Terminal,  New  York  City,  operating  by  New  York 
Central  and  Hudson  River  Railroad — 12.3  miles.’  ” 

Mr.  Hall:  "I  suppose  it  will  be  conceded  that  is  on  the 
form  required  by  the  Interstate  Commerce  Commission?” 

Mr.  Ross:  "I  state  the  agreement,  if  your  Honor  please, 
between  the  parties  is  as  indicated  by  initialing  that  this 
does  constitute  a  true  copy  of  the  annual  report  of  the  New 
Haven  Railroad  to  the  Interstate  Commerce  Commission.” 

The  Court:  "Mr.  Hall’s  request  was  if  you  wo*ld  admit 
that  was  on  a  form  prescribed  by  the  Commission?” 

Mr.  Ross:  "Oh,  yes.” 

The  Court:  "I  suppose  the  Commission  requires  them  to 
separate  the  mileage  which  they  owned  from  the  mileage 
over  which  they  operated  under  some  arrangement  other 
than  ownership?” 

Mr.  Ross:  "Yes;  as  a  matter  of  fact,  this  particular  ex¬ 
hibit  was  filed  within  a  year  after  the  Interstate  Commerce 
Commission  was  organized,  and  I  am  unable  to  say  exactly 
what  the  requirements  of  the  Commission,  if  any,  were  at 
that  time.  I  am  advised  there  were  no  instructions  existing 
at  that  time.  I  cannot  testify  as  to  that,  if  your  Honor 
please. 

I  desire  to  offer  what  has  been  agreed  upon  between 
counsel  as  a  true  copy  of  pages  8  and  9  of  the  sworn  annual 
report  of  the  New  York,  New  Haven  &  Hartford  Railroad, 
to  the  Interstate  Commerce  Commission  for  the  year  end¬ 
ing  June  30,  1906.” 

Mr.  Hall:  "I  submit  the  same  objection.” 

The  Court:  "The  same  ruling.” 
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Mr.  Hall:  “I  assume  it  is  on  the  form  that  w^s  required 
by  the  Interstate  Commerce  Commission ?” 

i 

333  (The  document  so  offered  was  received  in  evidence 
marked  “Respondent’s  Exhibit  No.  18”  and  is  made 
part  hereof)  (Testimony,  p.  68). 

Mr.  Ross:  “The  pertinent  part  of  this  exhibit! is  a  listing 
of  property  operated  on  June  30th,  1906,  of  the  New  York 
&  Harlem  Railroad  from  Woodlawn,  New  York  to  Grand 
Central  Depot,  New  York — 12.03,  with  the  nbtation  (5) 
referring  to  the  classification  shown  on  the  report  ‘line 
operated  under  trackage  rights’.” 

Mr.  Hall:  “My  rights  are  saved  in  reference  to  that?” 

The  Court:  “Yes.”  j 

Mr.  Ross:  “We  desire  to  offer  what  has  been  agreed 
upon  as  a  true  copy  of  pages  12  and  13  of  the  annual  report 
of  the  New  York,  New  Haven  &  Hartford  Railroad  Com¬ 
pany  to  the  Interstate  Commerce  Commission  for  the  year 
ending  June  30th,  1914.”  j 

Mr.  Hall:  “Same  objection.” 

The  Court:  “Same  ruling.”  I 

Mr.  Hall:  “I  will  not  object  to  these  if  my  rights  will  be 
saved  as  to  all  of  them.” 

The  Court:  “Yes,  same  ruling.” 

(The  document  so  offered  was  received  in  evidence 
marked  “Respondent’s  Exhibit  No.  19”  and  i$  made  part 
hereof)  (Testimony,  p.  68). 

Mr.  Ross:  “The  pertinent  part  of  this  exhibit  reads  as 
follows:  ‘N.  Y.  C.  &  H.  R.  R.  R.,  Woodlawn  Junction,  New 
York,  to  Grand  Central  Station,  New  York,  11.91  miles’. 
Listed  under  the  classification  No.  5,  which,  referring  to  the 
form  is  classified  as  ‘line  operated  under  trackage  rights’. 
There  is  the  further  statement  on  the  same  page:  ‘Boston 
Terminal  Company,  Fort  Point  Channel  to  Boston,  Massa¬ 
chusetts  .42  miles’,  under  the  same  designation.; 

We  desire  to  offer  what  is  an  agreed  true  copy  of  pages 
400,  400  (a),  400  (b)  and  400  (c),  from  the  sworn  annual 
report  of  the  New  York,  New  Haven  &  Hartford  Railroad 
Company  to  the  Interstate  Commerce  Commission  for  the 
year  ended  December  31,  1929.” 
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(The  document  so  offered  was  received  in  evidence 
marked  “ Respondent’s  Exhibit  No.  20’ ’  and  is  made  part 
hereof)  (Testimony,  p.  69). 

Mr.  Ross:  “The  pertinent  part  of  this  exhibit  is  the  list¬ 
ing  as  follows:  ‘Road  operated  close  of  year — name  of 
road:  New  York  Central;  Woodlawn  Junction,  New  York 
to  Grand  Central  Terminal,  11.94  miles,  under  the  classi¬ 
fication  5.’  Reference  to  classification  5  on  the  form  is 
‘Line  operated  under  trackage  rights’,  and  the  description 
in  the  form  for  class  5  is  as  follows: 

334  ‘Includes  all  tracks  operated  and  maintained  by 
others  but  over  which  respondent  has  the  right  to 
operate  some  or  all  of  its  trains.  In  a  road  of  this  class 
respondent  has  no  proprietary  rights  but  only  the  rights  of 
a  licensee.  Include  in  this  class  also  all  main  tracks,  in¬ 
dustrial  tracks  and  sidings  owned  by  non-carrier  com¬ 
panies  and  individuals  when  the  respondent  operates  over 
them,  but  does  not  have  exclusive  possession  of  them. 
Road  held  by  the  respondent  as  joint  or  common  owner  or 
a  joint  lessee  under  any  joint  arrangement  should  be  shown 
in  its  appropriate  class  and  the  entry  of  the  entire  length 
of  the  portion  jointly  held.  The  class  symbol  should  have 
the  letter  J  attached  and  full  particulars  showing  all  of  the 
joint  or  common  title  holders  and  the  extent  of  their  re¬ 
spective  interest  should  be  shown  in  a  memorandum  at¬ 
tached  to  the  schedule’. 

We  desire  to  offer  what  has  been  agreed  upon  as  a  true 
copy  of  the  annual  report  of  the  New  York,  New  Haven  & 
Hartford  Railroad  to  its  stockholders,  pages  34  to  41,  in¬ 
clusive,  for  the  year  ending  June  30th,  1906.” 

Mr.  Hall :  “To  that  I  also  object  for  the  same  reason.” 

The  Court:  “Yes.” 

Mr.  Hall:  “My  rights  are  saved?” 

(The  document  so  offered  was  received  in  evidence 
marked  “Respondent’s  Exhibit  No.  21”  and  is  made  part 
hereof)  (Testimony,  p.  70). 

'Mr.  Ross:  “The  pertinent  parts  of  this  exhibit  are  the 
listing  on  pages  34  and  35  of  roads  owned  by  reporting 
company  and  the  listing  on  pages  36  and  37  of  roads  oper¬ 
ated  under  lease,  the  reporting  on  pages  38  and  39  of  other 
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roads  operated  under  leases  and  the  reporting  on  pages  40 
and  41  of  certain  roads  ‘operated  under  trackage; rights’. 

Under  this  listing  appears  the  name  of  the  Ndw  York  & 
Harlem  from  Woodlawn  Junction,  New  York,  to  Grand 
Central  Depot,  New  York,  12.03  miles.  The  Bdston  Ter¬ 
minal  Company  Fort  Point  Channel  to  Station,  Boston, 
Massachusetts,  .42  miles. 

The  mileage  figures  which  I  read  here  are  for  first  main 
tracks.  There  are  other  listings  for  additional  mileage  of 
other  tracks.  There  is  no  listing  on  the  exhibit  of  this 
property;  that  is,  the  Woodlawn  Junction  to  Grand  Central 
Depot  part  or  the  Boston  Terminal  Company — >on  any  of 
the  other  designations  in  the  exhibit.” 

The  Court:  “How  many  designations  are  thefe?  What 
are  the  number  of  classifications?  How  does  it  require 
them  to  report?” 

Mr.  Ross:  “This  is  the  New  Haven’s  report  to  its  own 
stockholders,  which  is  not  governed  by  any  regulations  of 
the  Commission.  They  have  used  the  classification  road 
owned,  second  roads  operated  under  leases,  and,  third, 
road  operated  under  trackage  rights.” 

Mr.  Hall:  “You  do  not  claim  they  used  a  different  classi¬ 
fication  than  we  used  before  the  Commission  for;  our  stock¬ 
holders,  do  you?” 

335  Mr.  Ross:  “I  think  they  are  the  same.’!’ 

The  Court:  “Well,  are  those  the  threq  divisions 
that  the  report  cover-,  trackage  owned,  trackage  leased  and 
trackage  over  which  they  have  certain  rights  ?  ”  j 

Mr.  Ross:  “The  Commission  authorized,  if  nly  recollec¬ 
tion  serves  me  properly,  five  classifications.  Those  are 
shown  on  the  exhibits  which  have  just  been  introduced. 
These  classifications  are,  first,  line  owned  by  respondent; 
second,  line  owned  by  proprietary  company;  third,  line 
operated  under  lease  for  a  specified  sum,  lessor  being  (a) 
an  affiliated  corporation  or  (b)  independent  dr  non-affil- 
iated  with  the  respondent.  Fourth,  line  operated  under 
contract  or  agreement  for  contingent  rent,  owner  being  (a) 
an  affiliated  corporation  or  (b)  independent  dr  not  affil¬ 
iated;  and  fifth,  line  operated  under  trackage  rights.  I 
have  previously  read  the  provision  of  the  form  by  which  a 
road  held  by  respondent  as  joint  or  common  owher  may  be 
designated  by  the  symbol  J. 


i 
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We  desire  to  offer  an  agreed  true  copy  of  the  annual 
report  of  the  New  York,  New  Haven  &  Hartford  Railroad 
to  its  stockholders,  pages  52  to  59,  inclusive,  for  the  year 
ending  June  30,  1914.  Without  reading  the  details  from 
this,  I  should  say  that  the  designations  are  identical  on  this 
exhibit  as  on  the  prior  Exhibit,  No.  21,  which  was  likewise 
a  report  of  the  corporation  to  its  stockholders. ’  ’ 

(The  document  so  offered  was  received  in  evidence 
marked  “Respondent’s  Exhibit  No.  22”  and  is  made  part 
hereof)  (Testimony,  pp.  72,  73). 

Mr.  Hall:  “Subject  to  my  objection.” 

The  Court:  “Yes.” 

Mr.  Ross:  “The  Commission  has  no  further  evidence.” 

The  exhibits  which  are  herein  made  part  hereof  are  ap¬ 
pended  hereto  at  length  at  the  instance  of  the  relators. 

The  foregoing  contains  the  substance  of  all  the  evidence 
given  at  the  trial. 

On  April  1,  1931  the  Court  rendered  its  decision  in  the 
form  of  a  memorandum  filed  in  said  cause.  On  April  3, 
1931  it  was  adjudged  and  ordered  that  the  rule  to  show 
cause  issued  upon  the  petition  filed  therein  be  discharged 
and  the  petition  dismissed.  From  the  foregoing  judgment 
the  relators  by  their  attorneys  of  record  in  open  court 
noted  an  appeal  to  the  Court  of  Appeals  of  the  District  of 
Columbia. 

336  Thereupon,  as  all  of  the  exceptions  herein  reserved 
on  behalf  of  the  relators  were  duly  noted  and  al¬ 
lowed  as  aforesaid  and  duly  entered  upon  the  minutes  of 
the  Court,  and  because  the  matters  and  things  hereinbefore 
recited  are  not  matters  of  record,  in  order  to  make  the  same 
a  part  of  the  record  herein,  which  is  hereby  ordered,  so 
that  the  relators  may  have  the  case  reviewed  on  appeal, 
the  relators  by  their  attorneys  of  record  move  the  Court 
to  sign  and  seal  this,  their  bill  of  exceptions,  to  have  the 
same  force  and  effect  as  if  each  and  every  one  of  said  ex¬ 
ceptions  had  been  separately  signed  and  sealed,  which  mo¬ 
tion  is  granted  by  the  Court;  and  thereupon  the  relators 
tender  this,  their  bill  of  exceptions,  and  request  the  Court 
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to  sign  and  seal  the  same,  which  is  accordingly  done,  now 
for  then,  this  21st  day  of  May,  1931.  | 

ALFRED  A.  WHEAT, 

Chief  |  Justice. 

Approved  : 

JOHN  L.  HALL, 

CHARLES  0.  PENGRA,  i 

P.  M.  COOK,  | 

Attorneys  for  the  Relators. 

THOMAS  M.  ROSS, 

F., 

r.’e.  FREER,  ! 

Attorneys  for  the  Respondent . 

i 

337  Relators'  Exhibit  No.  1. 

! 

Witness  Buckland. 

I 

Laws  of  New  York,  Fifty-fourth  Session. 

Chap.  263.  j 

An  Act  to  Incorporate  the  New-York  and  Hatlaem  Rail- 

Road  Company. 

Passed  April  25,  1831.  j 

The  People  of  the  State  of  New-York ,  represented  in 
Senate  and  Assembly ,  do  enact  as  follows: 

Corporation  Created. 

§  1.  Benjamin  Bailey,  Mordecai  M.  Noa^i,  Benson 
M’Gown,  James  B.  Murray,  Charles  Henry  Hall,  Moses 
Henriques,  Isaac  Adriance,  Thomas  Addis  Emmet,  Gideon 
Lee,  Silas  E.  Burrows,  Samuel  F.  Halsey,  Cornelius  Har- 
sen,  and  Robert  Stewart,  with  such  other  persons  as  shall 
associate  with  them  for  that  purpose,  are  constituted  a  body 
politic  and  corporate,  by  the  name  of  the  New-York  and 
Harlaem  Rail-Road  Company,  with  power  to  construct  a 
single  or  double  rail-road  or  way,  from  any  point  on  the 
north  bounds  of  Twenty-third  street,  to  any  point  on  the 
Harlaem  river,  between  the  east  bounds  of  the  Tlxird  avenue 
and  the  west  bounds  of  the  Eighth  avenue,  with  a  branch 
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to  the  Hudson  river,  between  One  hundred  and  twenty- 
fourth  street  and  the  north  bounds  of  One  hundred  and 
tvrenty-ninth  street,  to  transport,  take,  and  carry  property 
and  persons  upon  the  same,  by  the  power  and  force  of 
steam,  of  animals  or  of  any  mechanical  or  other 
338  power,  or  of  any  combination  of  them  which  the  said 
company  may  choose  to  employ;  and  by  that  name, 
they  and  their  successors  shall  be  and  they  are  hereby 
vested  with  the  right  and  privilege  of  constructing,  erect¬ 
ing,  building,  making  and  using  a  single  or  double  rail-road 
or  way  for  the  purpose  aforesaid,  and  for  the  term  of  thirty 
years  from  the  passage  of  this  act. 

Time  Limited  to  Finish  Road. 

§  2.  If  the  corporation  hereby  created  shall  not,  within 
six  months  from  the  passage  of  this  act,  locate  the  route  of 
said  rail-road  or  way  and  the  branch  to  the  same,  and  make 
a  survey  of  such  location,  and  file  a  map  thereof  in  the 
register’s  office  of  the  city  and  county  of  New- York,  and 
within  two  years  from  the  passage  of  this  act  commence, 
and  within  four  years  from  the  passage  of  this  act  con¬ 
struct,  finish,  and  put  in  operation  the  said  single  or  double 
rail-road  or  ways,  then  the  said  corporation  shall  thence¬ 
forth  forever  cease,  and  this  act  shall  be  null  and  void ;  but 
no  such  map  shall  be  filed  until  the  same  shall  have  been 
submitted  to  and  approved  by  the  common  council  of  the 
city  of  New- York;  such  approbation  shall  be  expressed  by 
a  joint  resolution  of  the  said  common  council,  declaring 
their  approbation  of  the  map,  and  of  the  route  of  the  said 
rail-road  indicated  therein. 

Stock. 

§  3.  The  capital  stock  of  the  said  company  shall  be  three 
hundred  and  fifty  thousand  dollars,  and  the  stock  shall  be 
divided  into  shares  of  fifty  dollars  each,  and  shall  be  deemed 
personal  property,  transferrable  in  such  manner  as  the  by¬ 
laws  of  said  corporation  shall  direct. 

Subscriptions. 

§  4.  Isaac  Adriance,  Mordecai  M.  Noah,  Benjamin  Bailey, 
Moses  Henriques,  Thomas  Addis  Emmet,  Benson  M’Gown, 
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Silas  E.  Burrows,  Samuel  F.  Halsey,  Cornelius  Harsen, 
and  Robert  Stuart,  shall  be  commissioners,  the  duty  of 
whom  it  shall  be,  on  or  before  the  first  Monday  of  June  next 
after  the  passing  of  this  act,  at  some  suitable  place  in  the 
city  of  New- York,  to  open  books  to  receive  subscriptions  to 
the  capital  stock  of  the  said  corporation,  and  twenty  days 
public  notice  shall  be  given  by  the  said  commissioners  of 
the  time  and  place  of  opening  such  books,  in  one  of  the 
public  newspapers  of  the  said  city;  and  said  books  shall 
be  kept  open  for  three  days  from  ten  to  two  o’clock  of  each 
day,  and  within  ten  days  after  the  said  stock  shall  be  sub¬ 
scribed,  to  give  a  like  notice  for  a  meeting  of  the  stock¬ 
holders,  at  such  time  and  place  as  the  said  commissioners 
shall  appoint,  to  choose  thirteen  directors,  and  Such  elec¬ 
tion  shall  be  then  and  there  made  by  such  of  the  stock¬ 
holders  as  shall  attend  for  that  purpose,  either  in  person 
or  by  proxy,  each  share  of  the  capital  stock  entitling  the 
stockholder  to  one  vote;  and  the  said  commissioners  shall 
be  inspectors  of  the  first  election  of  directors  of  the  said 
corporation,  and  shall  certify,  under  their  hands,  the  names 
of  those  duly  elected,  and  deliver  over  the  subscrip- 
339  tion  books  to  the  said  board  of  directors;  and  the 
time  and  place  of  holding  the  first  meeting  of  the  first 
directors  shall  be  fixed  by  the  said  commissioners,  and  the 
said  board  of  directors  shall  have  power  to  appoint  an 
engineer,  and  cause  such  examinations  and  surveys  for  the 
said  rail-road  to  be  made  as  may  be  necessary  to  the  selec¬ 
tion  by  them  of  the  most  advantageous  line,  course  or  way 
for  the  said  way;  and  the  said  board  of  directors  shall, 
after  such  examinations  and  surveys  shall  be  mhde,  select 
and  under  their  hands  and  seals,  designate  the  line,  course 
or  way,  which  they  may  deem  most  advantageous  for  the 
said  rail-road,  one  of  which  certificates  shall  be  filed  in  the 
office  of  the  register  of  the  city  and  county  of  New-York; 
which  line,  course  or  way,  so  selected  and  certified,  shall  be 
deemed  the  line,  course  or  way  on  which  the  said  corpora¬ 
tion  shall  construct,  erect,  build  or  make  their !  single  or 
double  rail-road  or  ways  as  hereinafter  mentioned;  the  ex¬ 
penses  of  all  which  surveys  and  examinations,  and  all  man¬ 
ner  of  incidental  expenses  relating  thereto,  shall  be  paid 
for  by  the  said  corporation. 
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Distribution  of  Stock. 

§  5.  The  commissioners  shall  proceed  to  distribute  the 
capital  stock  of  the  said  corporation  among  the  subscribers 
thereto;  and  in  case  there  should  be  subscriptions  to  more 
than  the  amount  of  such  stock,  within  the  time  above  pre¬ 
scribed,  it  shall  be  the  duty  of  the  said  commissioners  to 
apportion  the  same  among  the  subscribers  thereto,  in  such 
manner  as  they  shall  deem  most  advantageous  to  the  in¬ 
terest  of  the  institution;  but  no  person  who  shall  have 
subscribed  for  twenty  shares  or  upwards,  shall,  upon  such 
distribution,  receive  less  than  twenty  shares,  unless  the 
subscriptions  for  the  said  last  mentioned  or  a  less  num¬ 
ber  of  shares,  shall  exceed  the  whole  amount  of  the  capital 
stock;  nor  shall  there  be  allowed  to  any  one  of  the  com¬ 
missioners  or  subscribers,  directly  or  indirectly,  or  to  any 
one  in  trust  for  him,  more  than  two  hundred  shares  of  said 
stock,  if,  without  such  allowance,  the  whole  of  the  stock 
be  taken  up;  and  if,  at  the  expiration  of  the  third  day  on 
which  the  subscription  books  shall  have  been  kept  open, 
the  whole  amount  of  the  capital  stock  shall  not  have  been 
subscribed,  then  the  commissioners  may  subscribe  for  the 
remaining  shares. 

Officers. 

§  6.  The  said  board  of  directors  to  be  chosen  at  such 
meeting,  or  at  such  annual  election,  shall,  as  soon  as  may 
be  after  everv  election,  choose  out  of  their  own  number  one 
president,  and  one  other  person  to  be  vice-president;  and 
in  case  of  the  death,  resignation  or  absence  of  the  presi¬ 
dent,  the  vice-president  shall  preside  until  the  annual  elec¬ 
tion  thereafter,  or  until  he  shall  return,  or  another  presi¬ 
dent  shall  be  chosen;  and  in  case  of  the  death  or  resigna¬ 
tion  of  the  president  or  vice-president,  or  of  any  director, 
such  vacancy  or  vacancies  may  be  filled  for  the  remainder 
of  the  year,  wherein  they  may  happen,  by  the  board  of 
directors ;  and  in  case  of  the  absence  of  the  president 
340  and  vice-president,  the  board  of  directors  shall  have 
power  to  appoint  a  president  pro  tempore,  who  shall 
have  and  exercise  such  powers  and  functions  as  the  by-laws 
of  the  said  corporation  may  provide. 


INTERSTATE  COMMERCE  COMMISSION 


491 


Election. 

§  7.  In  case  it  should  at  any  time  happen  that  an  election 
of  directors  shall  not  be  made  on  any  day  when  pursuant 
to  this  act  it  ought  to  have  been  made,  the  said  corporation 
shall  not  for  that  cause  be  deemed  to  be  dissolved,  but 
such  election  may  be  held  at  any  other  time  directed  by  the 
by-laws  of  the  said  corporation,  within  sixty  days  after 
the  day  on  which  it  should  have  been  held. 

To  Enter  Upon  Lands.  Appraisement  of  Lands. 

i 

§  8.  The  said  corporation  are  hereby  authorized,  by  their 
agents,  surveyor,  and  engineers,  to  enter  upon  such  route, 
place  or  places,  to  be  designated  as  aforesaid  by  the  said 
directors,  as  the  line,  course,  road  and  way  whereon  to 
construct  their  single  or  double  rail-road  or  wgys;  and  it 
shall  be  lawful  for  the  said  corporation  to  entetf  upon  and 
take  possession  of  and  use  all  such  lands  and  real  estate 
as  may  be  indispensable  for  the  construction  ajid  mainte¬ 
nance  of  their  single  or  double  rail-road  or  ways,  and  may 
also  receive,  hold  and  take  all  such  voluntary  grants  and 
donations  of  land  and  real  estate  as  shall  be  made  to  the 
said  corporation,  to  aid  in  the  construction,  maintenance 
and  accommodation  of  the  said  single  or  doublb  rail-road, 
or  ways,  provided  that  all  lands  or  real  estate  thus  entered 
and  taken  possession  of  and  used  by  the  said  corporation, 
and  which  are  not  donations,  shall  be  purchased  by  the 
said  corporation,  of  the  owner  or  owners  of  the  isame,  at  a 
price  to  be  mutually  agreed  upon  between  thein;  and  in 
case  of  a  disagreement  of  price,  and  before  the  making  of 
any  portion  of  the  road  upon  said  land,  the  said  corpora¬ 
tion  or  the  owner  of  such  land  may  apply  by  petition  to 
the  vice-chancellor  of  the  first  circuit,  who  upon  such  ap¬ 
plication  shall  cause  such  notice  to  be  given  to  the  other 
party  as  he  shall  deem  proper  and  sufficient,  appointing 
therein  the  time  and  place  of  hearing  the  parties,  at  which 
time  and  place,  upon  proof  that  the  notice  directed  has 
been  given,  the  said  vice-chancellor  shall  direct  the  manner 
of  ascertaining  the  damages  which  the  owner  of  such  land 
or  real  estate  will  sustain  by  the  occupation  thereof  by  the 
said  corporation ;  and  the  said  vice-chancellor  shall  appoint 
three  competent  and  disinterested  commissioner^,  who  shall 
be  freeholders  and  residents  of  the  city  of  New- York,  and 
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who  shall,  under  the  direction  of  the  said  vice-chancellor, 
make  appraisements  and  determine  said  damages  and  re¬ 
port  in  writing  under  their  hands  to  the  said  vice-chancel¬ 
lor,  who  shall  examine  the  same  and  hear  the  parties  in 
relation  thereto  if  he  shall  deem  it  expedient,  and  increase 
or  diminish  the  damages  if  he  shall  be  satisfied  injustice 
has  been  done.  The  report  shall  contain  a  minute  and 
accurate  description  of  the  land  appraised.  The 
341  commissioners  shall  be  allowed  three  dollars  each  a 
day  for  their  services.  Upon  proof  to  the  said  vice- 
chancellor,  to  be  made  wthin  thirty  days  after  his  deter¬ 
mination  of  payment  to  the  owner  or  of  the  depositing  to 
the  credit  of  the  owner  in  such  incorporated  moneyed  in¬ 
stitution,  as  the  said  vice-chancellor  shall  direct,  of  the 
amount  of  said  damages  and  the  payment  of  all  expenses, 
the  said  vice-chancellor  shall  make  an  order  or  decree,  par¬ 
ticularly  describing  the  land  and  reciting  the  appraisement 
of  damages  and  the  mode  of  making  it,  and  all  other  facts 
necessary  to  a  compliance  with  this  section  of  this  act ;  and 
when  the  said  order  or  decree  shall  be  recorded  in  the 
office  of  the  register  of  the  city  and  county  of  New- York, 
the  said  corporation  shall  be  seised  and  possessed  of  the 
fee  simple  of  all  such  land  or  real  estate,  and  may  enter 
upon,  take  and  use  the  same  for  the  purpose  of  the  said 
road. 


Guardian  to  be  Appointed. 

§  9.  In  case  any  married  woman,  infant,  idiot  or  insane 
person  or  non-resident  of  the  state,  who  shall  not  appear 
after  such  notice,  shall  be  interested  in  any  such  land  or 
real  estate,  the  said  vice-chancellor  shall  appoint  some 
competent  disinterested  person  to  appear  before  the  said 
commissioners  and  act  for  and  in  behalf  of  such  married 
woman,  infant,  idiot,  insane  person  or  non-resident. 

Single  or  Double  Rail-Road. 

§  10.  The  said  corporation  is  hereby  authorized  to  con¬ 
struct,  erect,  build,  make  and  use  a  single  or  double  rail¬ 
road  or  ways,  of  suitable  width  and  dimensions,  to  be  de¬ 
termined  by  the  said  corporation,  on  the  line,  course  and 
way,  selected  or  designated  by  them  in  manner  aforesaid, 
and  shall  have  power  to  regulate  the  time  and  manner  in 
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which  goods  and  passengers  shall  be  transported,  taken 
and  carried  on  the  same,  and  shall  have  power  tb  erect  and 
maintain  toll-houses  and  such  other  buildings  for  the  ac¬ 
commodation  of  their  concerns,  as  they  may  deem  suitable 
to  their  interests :  The  said  corporation  shall  not  take  any 
lands  without  the  consent  of  the  owner  or  owners  thereof, 
exceeding  forty  feet  in  width  from  east  to  west,  and  shall 
in  case  of  their  locating  the  route  of  the  said  rail-road  in 
or  along  any  public  street  or  avenue  now  laid!  out  on  the 
map  or  plan  of  the  city  of  New- York,  leave  sufficient  space 
in  the  said  street  or  avenue  on  each  side  of  the  said  rail¬ 
road  for  a  public  highway  for  carriages,  and:  for  a  side 
walk  for  foot  passengers. 

| 

Crossing  Streams  or  Roads. 

§  11.  Whenever  it  shall  be  necessary  for  tlie  construc¬ 
tion  of  their  single  or  double  rail-road  or  way,  to  intersect 
or  cross  any  stream  of  water  or  water  courses,  or  any  road, 
street  or  highway,  it  shall  be  lawful  for  the  said  corpora¬ 
tion,  with  the  consent  and  approbation  of  the  mayor,  aider- 
men  and  commonalty  of  the  city  of  New- York,  to  construct 
their  single  or  double  rail-road  or  ways  across  br  upon  the 
same;  provided  that  the  corporation  shall  restore  the 
stream  or  water  course  or  road,  street  or  highway  thus 
intersected,  to  its  former  state,  or  in  |  a  sufficient 
342  manner  not  to  have  impaired  its  usefulness,  and 
shall  moreover  erect  and  maintain  sufficient  fences 
upon  the  line  of  the  route  of  their  single  or  double  rail¬ 
road  or  ways. 

i 

Tolls. 

i 

§  12.  It  shall  be  lawful  for  the  company  hereby  incorpo¬ 
rated,  from  time  to  time  to  fix,  regulate  and  receive  the  tolls 
and  charges  by  them  to  be  received  for  transportation  of 
property  or  persons  on  the  single  or  double  rail-road  or 
ways  aforesaid,  hereby  authorized  to  be  constructed, 
erected,  built,  made  and  used. 

i 

Penalty.  | 

i 

$  13.  If  any  person  or  persons  shall  wilfully  do  or  cause 
to  be  done  any  act  or  acts  whatever,  whereby  any  building, 
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construction  or  work  of  the  said  corporation,  or  any  engine, 
machine  or  structure,  or  any  matter  or  thing  appertaining 
to  the  same  shall  be  stopped,  obstructed,  impaired, 
weakened,  injured  or  destroyed,  the  person  or  persons  so 
offending  shall  forfeit  and  pay  to  the  said  corporation 
double  the  amount  of  damages  sustained  by  means  of  such 
offence  or  injury,  to  be  recovered  in  the  name  of  the  said 
corporation,  with  costs  of  suit,  by  action  of  debt. 

Calls  on  Stockholders. 

§  14.  Each  subscriber  shall  pay  twenty  per  cent  on  the 
amount  subscribed  by  him,  at  the  time  of  making  such  sub¬ 
scription;  and  it  shall  be  lawful  for  the  directors  or  a  ma¬ 
jority  of  them,  to  require  payment  of  such  other  sums  of 
the  capital  stock  at  such  times  and  in  such  proportions  and 
on  such  conditions  as  they  shall  deem  fit,  under  the  penalty 
of  the  forfeitures  of  all  previous  payments  thereon,  and 
shall  give  notice  of  the  payments  thus  required,  and  of  the 
place  and  time  when  the  same  are  to  be  paid,  at  least  thirty 
days  previous  to  the  payment  of  the  same,  in  a  public  news¬ 
paper  published  in  the  city  of  New- York. 

General  Powers. 

§  15.  The  said  corporation  shall  possess  the  general 
powers,  and  be  subject  to  the  general  restrictions  and  lia¬ 
bilities  prescribed  by  such  parts  of  the  eighteenth  chapter 
of  the  first  part  of  the  Revised  Statutes  as  are  not  repealed. 

Restriction. 

§  16.  Nothing  in  this  act  shall  be  deemed  to  authorise  the 
said  corporation  to  construct  or  use  their  single  or  double 
rail-road  or  way  across  or  along  any  of  the  streets  or  ave¬ 
nues  as  designated  on  the  map  of  the  city  of  New- York, 
whether  such  streets  or  avenues  shall  have  been  opened  or 
not,  without  the  consent  of  the  mayor,  aldermen  and  com¬ 
monalty  of  said  city,  who  are  hereby  authorised  to  grant 
permission  to  the  said  corporation  to  construct  their  said 
rail-road  or  way  across  or  along  said  streets  or  avenues,  or 
prohibit  them  from  constructing  the  same,  and  after  the 
same  shall  be  constructed,  to  regulate  the  time  and  manner 
of  using  the  same,  and  the  speed  with  which  carriages  shall 
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be  permitted  to  move  on  the  same  or  any  part  thereof ;  and 
nothing  in  this  act  contained  shall  prevent  the  legis- 

343  lature  from  granting  to  any  other  corporation  or 
persons,  the  right  of  constructing  a  ra;il-road  or 

roads  parallel  with  the  one  herein  mentioned,  or  any  part 
of  it,  on  any  lands,  street,  road  or  avenue  not  occupied  by 
the  rail-road  or  way  hereby  authorised,  or  the  rigljit  of  cross¬ 
ing  or  intersecting  the  same  at  any  point  or  points,  with¬ 
out  making  compensation  for  injuries  sustained  thereby. 

Common  Council. 

I 

$  17.  No  person  who  shall  at  the  time  be  a  hiember  of 
either  branch  of  the  common  council  of  the  city  of  New- 
York,  shall  act  as  commissioner  or  director  of  ^aid  corpo¬ 
ration  under  this  act. 

i 

Rights  Reserved. 

§  18.  The  legislature  may  at  any  time  alter,  amend, 
modify  or  repeal  this  act. 

i 

i 

344  Relator’s  Exhibit  No.  2. 

I 

Witness  Buckland. 

Railroads. 

Incorporating  the  New  York  and  New  Haven  Railroad 

Company. 

Passed  1844. 

i 

Resolved  by  this  Assembly ,  Sec.  1.  That  Joseph  E.  Shef¬ 
field,  Samuel  J.  Hitchcock,  William  A.  Reynolds,  Nathan 
Smith,  Nathaniel  R.  Clark,  P.  P.  F.  DeGrand,  St  S.  Little- 
hall,  Elihu  Townsend,  Anson  G.  Phelps,  with  such  other 
persons  as  shall  associate  with  them  for  that  purpose,  are 
constituted  a  body  politic  and  corporate,  by  the  name  of 
The  New  York  and  New  Haven  Railroad  Company;  and  by 
that  name  to  sue  and  be  sued,  plead  and  be  impleaded  in 
any  court  in  this  state,  to  make  and  have  a  common  seal, 
and  the  same  to  break,  alter  or  renew  at  pleasure;  And  the 
company  is  hereby  vested  with  all  powers,  privileges  and 
immunities  which  are  or  may  be  necessary  to  carry  into 
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effect  the  purposes  and  objects  of  this  act  as  herein  after 
set  forth.  And  said  company  is  hereby  authorized  and 
empowered  to  locate,  construct  and  finally  complete  a 
single,  double  or  treble  railroad  or  way  from  some  suitable 
point  in  the  city  of  New  Haven  to  the  city  of  Bridgeport, 
and  thence  westerly  to  the  west  line  of  this  state  towards 
the  city  of  New  York,  in  such  route  as  shall  be  deemed  most 
expedient,  and  to  transport,  take  and  carry  property  and 
persons  upon  said  railroad  or  way  by  the  power  and  force 
of  steam,  of  animals,  or  of  any  mechanical  or  other  power, 
or  of  any  combination  of  them  which  said  company  may 
choose  to  apply.  And  for  the  purpose  of  constructing  said 
railroad  or  way,  the  said  company  is  hereby  authorized  to 
lay  out  their  road  not  exceeding  six  rods  wide  through  the 
whole  length ;  and  for  the  purposes  of  cutting  and  embank¬ 
ments,  and  for  the  purpose  of  necessary  turnouts  and  for 
obtaining  stone  and  gravel,  may  take  as  much  more  land  as 
may  be  necessary  for  the  proper  construction  and  security 
of  said  road ;  with  permission  also  to  make  any  lawful  con¬ 
tract  with  any  other  railroad  corporation  in  relation  to  the 
business  of  said  company,  and  also  to  make  joint  stocks 
with  any  other  railroad  corporation;  provided,  that  all 
damages  that  may  be  occasioned  to  any  person  or  corpora¬ 
tion  by  the  taking  of  any  such  land  or  materials  aforesaid 
for  the  purpose  aforesaid  shall  be  paid  for  by  said  com¬ 
pany  in  manner  herein  after  provided. 

Sec.  2.  That  the  capital  stock  of  said  company  shall  be 
two  millions  of  dollars,  with  the  privilege  of  increasing  the 
same  to  three  millions  of  dollars,  and  to  be  divided  into 
shares  of  one  hundred  dollars  each;  which  shares  shall  be 
deemed  personal  property,  and  be  transferred  in  such  man¬ 
ner  and  at  such  places  as  the  by-laws  of  said  company  shall 
direct. 

Sec.  3.  That  the  persons  named  in  the  first  section  hereof, 
or  a  majority  of  them,  shall  open  books  to  receive  subscrip¬ 
tions  to  the  capital  stock  of  said  company,  at  such  times  and 
places  as  they,  or  a  majority  of  them,  may  appoint,  and 
shall  give  such  notice  of  the  times  and  places  of  opening 
said  books  as  they  may  deem  reasonable,  and  shall  receive 
said  subscriptions  under  such  regulations  as  they  may  adopt 
for  the  purpose ;  and  if  more  than  twenty  thousand  shares 
of  stock  shall  be  subscribed  they  shall  have  the  power  to 
make  the  shares  so  subscribed  the  capital  stock  of  the  com¬ 
pany;  provided  they  shall  not  exceed  thirty  thousand 
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shares,  and  in  case  the  subscription  shall  exceed  thirty 
thousand  shares,  the  same  shall  be  reduced  and 
345  apportioned  in  such  manner  as  may  be  dbemed  most 
beneficial  to  the  corporation. 

Sec.  4.  That  the  immediate  government  and  direction  of 
the  affairs  of  the  company  shall  be  vested  in  a  board  of  nine 
directors,  who  shall  be  chosen  by  the  stockholders  of  said 
company  in  the  manner  herein  after  provided,  and  shall 
hold  their  offices  until  others  are  duly  elected  and  qualified 
to  take  their  places  as  directors;  and  the  said  directors 
(four  of  whom,  the  president  being  one,  shall  be  a  quorum 
for  the  transaction  of  business)  shall  elect  one  of  their 
number  to  be  president  of  the  board,  who  shall  also  be 
president  of  said  company;  they  shall  also  choose  a  clerk, 
who  shall  be  sworn  to  a  faithful  discharge  of  his  duty,  and 
a  treasurer,  who  shall  give  bonds  with  surety  tb  said  com¬ 
pany  in  such  sum  as  the  said  directors  may  require,  for  the 
faithful  discharge  of  his  trust. 

Sec.  5.  That  the  persons  authorized  by  the  third  section 
of  this  act  to  open  the  books  for  subscription  to  the  capital 
stock,  are  hereby  authorized,  after  the  books  pf  subscrip¬ 
tion  to  the  capital  stock  of  said  company  are  closed,  to  call 
the  first  meeting  of  the  stockholders  of  said  company  in 
such  way  and  at  such  time  and  place  as  they  may  appoint, 
for  the  choice  of  directors  of  said  company;  andfin  all  meet¬ 
ings  of  the  stockholders  of  said  company,  each;  share  shall 
entitle  the  holder  thereof  to  one  vote,  which  vote  may  be 
given  by  said  stockholder  in  person  or  by  lawful  proxy; 
and  the  annual  meeting  of  the  stockholders  of  said  com¬ 
pany  for  the  choice  of  directors,  shall  be  holden  at  such 
time  and  place,  and  upon  such  notice  as  the  said  company 
in  their  by-laws  may  prescribe. 

Sec.  6.  That  in  case  it  shall  so  happen  that  ah  election  of 
directors  shall  not  be  made  on  any  day  appointed  by  the 
by-laws  of  said  company,  said  company  shall  not  for  that 
cause  be  deemed  to  be  dissolved,  but  such  election  may  be 
holden  on  any  day  which  shall  be  appointed  by  the  directors 
of  said  company ;  and  said  directors  shall  have  power  to  fill 
any  vacancy  which  may  occur  by  death,  resignation  or 
otherwise. 

Sec.  7.  That  the  directors  shall  have  full  power  to  make 
and  prescribe  such  by-laws,  rules  and  regulations  as  they 
shall  deem  needful  and  proper  touching  the  disposition  and 
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management  of  the  stock,  property,  estate  and  effects  of 
said  company,  not  contrary  to  this  charter  or  the  laws  of 
this  state,  or  of  the  United  States,  the  transfer  of  shares, 
the  duties  and  conduct  of  their  officers  and  their  servants, 
touching  the  election  of  and  meeting  of  the  directors,  and 
all  matters  whatsoever  which  may  appertain  to  the  con¬ 
cerns  of  said  company.  Said  company  is  also  hereby  em¬ 
powered  to  purchase,  receive  and  hold  such  real  estate  as 
may  be  necessary  and  convenient  in  accomplishing  the 
object  for  which  this  incorporation  is  granted,  and  may  by 
their  agents,  surveyors,  engineers  and  servants,  enter  upon 
such  route  or  places,  (to  be  designated  by  the  directors  and 
approved  by  three  commissioners  to  be  appointed  by  the 
general  assembly  for  that  purpose,  who  shall  have  no  in¬ 
terest  in  said  railroad,)  after  such  notice  given  as  the  com¬ 
missioners  shall  deem  reasonable,  to  the  persons  whose 
lands  may  have  been  taken,  and  after  hearing  all  objections 
which  may  by  such  persons  be  made  to  the  location  made  by 
the  said  directors,  as  to  the  location,  line,  course,  road  or 
way  whereon  to  construct  said  railroad  or  way.  And  it 
shall  be  lawful  for  said  company  to  enter  upon  and  use  all 
such  lands  and  real  estate  as  may  be  necessary  for  them  in 
the  manner  and  for  the  purposes  set  forth  in  the  first 
346  section  hereof;  and  said  company  shall  be  holden  to 
pay  all  damages  that  may  arise  to  any  person  or  per¬ 
sons;  and  if  the  person  or  persons  to  whom  damage  may 
so  arise  and  said  company  cannot  agree  as  to  the  amount  of 
such  damages,  it  shall  be  the  duty  of  said  company  to  apply 
to  the  superior  court  of  the  county  in  which  the  real  estate 
damaged  may  be  situated,  and  to  cause  notice  to  be  given 
to  the  adverse  party  of  such  application,  and  thereupon 
said  superior  court  shall  appoint  three  disinterested  and 
judicious  freeholders,  to  assess  the  amount  of  such  dam¬ 
ages,  and  said  freeholders,  after  being  sworn,  shall  give 
notice  to  the  parties  of  the  time  and  place  of  their  meeting 
on  the  business  of  their  appointment,  at  which  time  and 
place  they  shall  proceed  to  hear  the  parties  and  to  inquire 
into  the  extent  of  the  damages,  and  shall  assess  just  dam¬ 
ages  to  the  person  or  persons  whose  real  estate  may  be 
taken  or  injured,  which  assessment  shall  be  in  writing, 
under  the  hands  of  said  freeholders,  and  the  same  shall  be 
returned  to  the  clerk  of  said  superior  court,  who  shall 
record  it,  and  when  so  returned  and  recorded,  such  assess¬ 
ment  shall  have  the  effect  of  a  judgment,  and  execution  may 
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issue  at  the  end  of  sixty  days  from  the  time  when  such  as¬ 
sessment  shall  be  so  returned,  in  favor  of  the  persons  re¬ 
spectively  to  whom  damages  may  be  assessed,  for  the 
amount  so  to  them  assessed.  Provided,  that  said  railroad 
shall  not  be  opened  across  the  lands  of  any  person  until  the 
damages  assessed  to  such  person  shall  have  been  paid  or 
secured  to  be  paid  to  his  satisfaction,  and  that  the  said 
damages  shall  be  so  paid  or  deposited  with  the  treasurer  of 
the  county  within  sixty  days  after  the  same  shall  have  been 
finally  determined ;  provided,  that  it  shall  not  be  necessary 
in  order  to  the  location  of  said  road  by  the  directors  and 
the  approval  thereof  by  the  commissioners,  that  the  width 
thereof  shall  be  definitely  established  by  said  directors,  or 
commissioners  previous  to  said  location;  but!  before  the 
damages  shall  be  assessed  to  any  landholder  by  the  said 
appraisers,  the  width  of  said  railroad  shall  lie  definitely 
fixed  and  established  by  said  directors,  over  and  across  the 
land  so  taken  upon  one  or  both  sides  of  the  line  of  the  road 
so  located.  And  said  company  may  at  any  time  before  the 
completion  of  said  road  alter  and  change  any  part  of  the 
location  thereof,  or  discontinue  such  part  thereof  as  in 
their  opinion  convenience  or  necessity  may  require  to 
be  changed  or  discontinued,  subject  to  the  Approval  of 
the  commissioners  on  said  road,  and  the  other  require¬ 
ments  of  said  charter.  Provided  further,  that  in  case 
the  persons  required  by  this  section  to  be  notified  shall 
have  no  place  of  residence  in  this  state  known  to  the  occu¬ 
pant  of  the  land  over  which  said  road  passes,  br  to  any  of 
the  directors  or  commissioners  of  said  company,  then  a 
notice  published  for  six  weeks  successively  ill  two  news¬ 
papers  printed  in  New  Haven,  stating  what  proceedings  are 
intended  by  said  company  to  be  instituted,  shall  be  suffi¬ 
cient  notice  to  such  non-resident  landholder;  and  when  the 
place  of  residence  of  any  such  landholder  is  kpown  to  the 
occupant  of  the  land,  or  any  director  or  commissioner 
aforesaid,  and  is  out  of  this  state,  then  a  duplicate  original 
notice,  or  a  true  and  attested  copy  of  the  original  notice, 
deposited  in  the  post  office,  post-paid,  directed  to  such  per¬ 
son  eight  weeks  before  the  hearing  is  to  be  liad,  shall  be 
sufficient  notice  according  to  said  charter ;  or  any  judge  may 
give  an  order  of  notice,  as  in  case  of  a  bill  in  equity,  in  any 
of  the  cases  aforesaid. 
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Sec.  8.  That  when  the  lands  or  other  property  or  estate 
of  any  feme-covert,  infant  or  person  non  compos  mentis, 
shall  be  necessary  for  the  construction  of  said  railroad, 
said  lands  may  be  taken,  notice  being  given  to  the 
347  husband  of  such  feme-covert,  and  the  guardian  of 
such  infant  or  person  non  compos  mentis,  and  they 
may  respectively  release  all  such  damages  for  any  lands 
or  estate  taken  and  appropriated  as  aforesaid,  as  they 
might  do  if  the  same  were  holden  in  their  own  right  re¬ 
spectively. 

Sec.  9.  That  said  company  is  hereby  authorized  to  con¬ 
struct,  erect,  build,  make  and  use  a  single,  double  or  treble 
railway  or  road  of  suitable  width  and  dimensions,  to  be 
determined  by  the  directors  of  said  company,  on  the  line  or 
course  by  them  designated,  and  shall  have  power  to  regu¬ 
late  the  time  and  manner  in  which  goods  and  passengers 
shall  be  transported,  taken  and  carried  on  the  same,  and 
shall  have  power  to  erect  and  maintain  toll  houses  and 
other  buildings  for  the  accommodation  of  their  concerns, 
as  they  may  deem  suitable  for  their  interests.  Provided, 
that  the  commissioners  on  said  railroad,  within  three  days 
after  approving  the  route  thereof  within  said  cities  of  New 
Haven  and  Bridgeport,  respectively,  shall  lodge  with  the 
clerks  of  said  cities,  respectively,  a  written  description  of 
the  route  so  approved  by  them  within  the  limits  of  said  re¬ 
spective  cities,  which  shall  be  and  remain  the  route  of  said 
railroad,  unless  within  thirty  days  after  said  description  is 
so  lodged  with  such  clerk,  either  of  said  cities,  at  a  city 
meeting  legally  warned  for  that  purpose,  shall  appeal  from 
the  doings  of  said  commissioners  to  a  judge  of  the  superior 
court,  who  upon  a  hearing  of  said  city  and  railroad  com¬ 
pany,  shall  have  power  to  set  aside  the  aforesaid  doings  of 
said  commissioners,  in  case  said  city  is  aggrieved  thereby. 
And  in  case  said  judge,  upon  such  hearing,  shall  not  set 
aside  said  doings  of  said  commissioners,  the  route  so  ap¬ 
proved  by  them  shall  be  and  remain  the  route  of  said  rail¬ 
road;  and  in  case  said  judge  shall  set  aside  said  doings  of 
said  commissioners,  the  route  of  said  railroad  within  said 
city  shall  be  designated  and  approved  anew,  in  the  manner 
prescribed  in  said  charter,  with  the  same  right  of  appeal. 
Provided  further ,  that  after  said  route  of  said  railroad 
shall  have  been  finally  established  as  aforesaid,  said  corpo¬ 
ration  shall  construct  that  part  of  said  road  within  the 
limits  of  the  cities  of  New  Haven  and  Bridgeport,  under 
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the  direction  of  the  court  of  common  council  of  said  cities 
respectively. 

Sec.  10.  That  whenever  it  shall  be  necessary  for  the  con¬ 
struction  of  their  single,  double  or  treble  railroad  or  way 
to  intersect  or  cross  any  stream  of  water  or  water-course, 
or  any  road  or  highway,  it  shall  be  lawful  for  said  com¬ 
pany  to  construct  said  railroad  across  or  upoii  the  same; 
but  the  said  company  shall  restore  the  said  stream  or 
water-course,  or  road  or  highway  thus  intersected,  to  its 
former  state,  or  in  sufficient  manner  not  to  impair  its  use¬ 
fulness.  And  in  all  cases  when  any  road  or  public  highway 
is  so  located  that  said  railroad  cannot  be  judiciously  laid 
out  and  constructed  across  or  upon  the  same,  without  inter¬ 
fering  therewith,  in  such  case  or  cases  said  corporation 
may,  by  their  engineer,  cause  such  road  or  roads  to  be 
changed  or  altered  in  such  manner  that  said  railroad  may 
be  made  on  the  best  site  of  ground  for  that  purpose;  pro¬ 
vided  said  corporation  shall  put  such  road  in  as  good  repair 
as  at  the  time  of  changing  or  altering  the  same;  And  said 
corporation  may  apply  to  any  judge  of  the  superior  court, 
who  may  by  law  judge  between  the  parties,  who,  after 
notice  given,  may  appoint  three  disinterested  persons  to 
determine  whether  said  corporation  have  complied  with  the 
provisions  aforesaid;  and  if  approved  by  them,  their  deci¬ 
sion  shall  be  final. 

Sec.  11.  That  it  shall  be  lawful  for  the  company 
348  hereby  incorporated,  from  time  to  time  to  fix,  reg¬ 
ulate  and  receive  the  tolls  and  charges  by  them  to  be 
received  for  transportation  of  persons  or  property  on  their 
single,  double  or  treble  railroad  or  way,  afores'aid,  hereby 
authorized  to  be  constructed,  erected,  built  or  used,  or  upon 
any  part  thereof.  Provided,  that  a  uniform  rate  per  mile 
shall  be  charged  for  the  transportation  of  such  passengers 
or  freight  as  shall  be  received  from  or  delivered  to  the  sev¬ 
eral  railroads  in  this  state  with  which  said  railroad  may  be 
connected;  and  provided  also,  that  it  shall  be  the  duty  of 
said  company  to  run  their  trains  each  way  for  passengers, 
at  such  times  and  in  such  manner  as  to  afford  reasonable 
facilities  for  receiving  passengers  from  and!  delivering 
them  to  each  of  the  other  railroads  in  this  state  with  which 
said  road  may  be  connected. 

Sec.  12.  That  if  any  person  shall  willfully  dolor  cause  to 
be  done  any  act  or  acts  whatever,  whereby  apy  building, 
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construction  or  works  of  said  company,  or  any  engine,  ma¬ 
chine  or  structure,  or  any  matter  or  thing  appertaining  to 
the  same,  shall  be  stopped,  obstructed,  impaired,  weakened* 
injured  or  destroyed,  the  person  .or  persons  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit 
and  pay  to  said  corporation  double  the  amount  of  dam¬ 
ages  sustained  by  means  of  such  offense  or  injury,  to  be 
recovered  in  the  name  of  said  corporation,  with  costs  of 
suit,  bv  action  of  debt. 

Sec.  13.  That  the  directors  of  said  company  may  require 
the  payment  of  the  sum  or  sums  subscribed  to  the  capital 
stock  of  said  company,  at  such  times  and  in  such  propor¬ 
tions  and  upon  such  conditions  as  they  may  deem  fit ;  and 
in  case  anv  stockholder  shall  refuse  or  neglect  to  make 
payment,  pursuant  to  the  requisition  of  the  board  of  di¬ 
rectors,  the  stock  of  such  stockholder,  or  so  much  thereof 
as  shall  be  necessarv,  mav  be  sold  bv  the  directors  of  said 
corporation,  at  public  auction,  after  the  lapse  of  thirty 
days  from  the  time  when  the  payment  became  due;  and  the 
surplus  money,  the  avails  of  such  sale,  after  deducting  the 
payments  due  and  interest  thereon,  and  the  necessary  ex¬ 
penses  of  the  sale,  shall  be  paid  over  to  such  negligent 
stockholder. 

Sec.  14.  That  the  legislature  may  authorize  any  com¬ 
pany  to  enter  with  another  railroad  at  any  point  of  said 
New  York  and  New  Haven  railroad,  paying  for  the  right  of 
using  the  same,  or  any  part  thereof,  such  a  rate  of  toll  as 
the  directors  of  the  said  New  York  and  New  Haven  Rail¬ 
road  Company  may  from  time  to  time  prescribe,  and  com¬ 
plying  with  such  rules  and  regulations  as  may  be  estab¬ 
lished  bv  said  New  York  and  New  Haven  Railroad  Com- 
•/ 

panv. 

Sec.  15.  That  should  it  become  necessarv  to  cross  Housa- 
tonic  river  wuthin  six  miles  of  Washington  bridge,  said 
company  are  hereby  authorized  and  empowered  to  make 
said  crossing  or  viaduct  for  the  sole  and  exclusive  accom¬ 
modation  of  the  travel  on  the  said  railroad ;  and  it  shall  not 
be  lawful  for  said  company  to  permit  the  passing  of  the 
said  crossing  or  viaduct  by  carriages  of  any  description, 
other  than  those  which  are  adapted  to  the  traveling  on  the 
railroad,  nor  by  horses  not  attached  to  such  railroad  car¬ 
riages,  nor  by  persons  on  foot,  nor  for  any  other  travel 
whatever,  except  for  such  persons,  carriages  or  horses  as 
may  be  employed  in  the  immediate  service  of  said  com- 
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pany. 

Sec.  16.  That  if  said  company  shall  not  expend  the  sum 
of  one  hundred  thousand  dollars  upon  said  railroad  or 
way,  within  two  years  from  the  rising  of  this  assembly,  or 
if  they  shall  not  construct  and  complete  and  put  in 

349  operation  a  single,  double  or  treble  railroad  or  way, 
as  hereinbefore  authorized,  within  four  years  after 

the  passage  of  this  act,  then  the  rights,  privileges  and 
powers  of  said  corporation  shall  be  null  and  yoid.  The 
sum  of  one  hundred  thousand  dollars  aforesaid  to  be  ex¬ 
pended  in  equal  portions  upon  the  road  between  New 
Haven  and  Bridgeport,  and  upon  the  road  between  Bridge¬ 
port  and  the  west  line  of  the  state. 

Sec.  17.  That  the  capital  stock  of  said  company  shall  be 
assessed  at  its  just  value  in  money,  and  taxed  at  the  same 
rate  as  personal  estate. 

Sec.  18.  It  is  hereby  provided ,  that  nothing  herein  con¬ 
tained  shall  be  construed  to  prejudice  or  impair  any  of  the 
rights  now  vested  in  the  Washington  Bridge  Company. 

Sec.  19.  Whenever  said  road  shall  cross  any  streams  or 
creeks  navigated  by  vessels,  at  or  above  the  pl^ce  of  such 
crossing,  the  said  company  shall  erect  draws  of  such  width 
or  culverts  of  such  height  as  will  suitably  and  conveniently 
accommodate  such  navigation,  the  places  where  such  draws 
or  culverts  shall  be  erected,  and  the  width  or  height  of  said 
culverts  or  draws  being  first  determined  by  the  commis¬ 
sioners  on  said  road;  and  all  vessels  shall  be  permitted  at 
all  times  to  pass  such  draws  without  payment  of  toll ;  and 
suitable  persons  shall  be  provided  by  said  company  to  open 
and  shut  said  draws  on  due  notice  of  the  approach  of  said 
vessels.  Provided  nevertheless ,  that  the  draw  in:  the  bridge 
of  the  said  road  over  the  Housatonic  river  shall  not  be  less 
than  forty  feet  in  width. 

Resolved  further,  Sec.  20.  That  this  act  may  be  altered, 
amended  or  repealed  at  the  pleasure  of  the  general  assem¬ 
bly.  | 

350  Relator’s  Exhibit  No.  3. 

Witness  Buckland. 

It  is  hereby  agreed  between  the  New  York  and  Harlem 
Railroad  Company  and  an  Association  of  persons  about  to 
apply  to  the  Legislature  of  the  State  of  New  York  for  a 
Railroad  Charter  in  the  County  of  West  Chester  from  the 
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Western  line  of  Connecticut  to  the  City  of  New  York  by 
George  L.  Schuyler  their  Agent  as  follows:  Both  parties 
shall  use  their  best  efforts  for  the  passage  of  such  an  Act, — 
Upon  the  passage  of  the  Act  the  two  Companies  shall  agree 
to  connect  their  several  roads  at  or  near  William’s  Bridge, 
— Westchester, — which  point  of  connexion  may  be  pro¬ 
vided  for  in  said  Bill, — When  the  New  Haven  Company  shall 
have  completed  the  road  from  Williams’  Bridge  to  Byram 
River,  they1  shall  have  the  right  to  run  their  Cars  and  En¬ 
gines  for  Passengers  and  Freight  over  the  Harlem  Com¬ 
pany’s  Road  from  the  point  of  junction  as  aforesaid  to  the 
City  of  New  York  and  as  far  over  the  same  in  the  said  City 
as  the  said  Company’s  road  shall  extend, — for  the  compen¬ 
sation  herein  after  mentioned, — the  said  New  Haven  Com¬ 
pany  furnishing  their  own  haulage. 

The  said  New  Haven  Company  shall  within  three  years 
from  the  passage  of  the  Act  finish  their  said  road  from  the 
point  of  junction  to  the  Connecticut  line;  and  as  a  Com¬ 
pensation  for  the  use  of  the  Harlem  Company’s  road,  shall 
permit  the  said  Harlem  Company  to  carry  over  the  said 
extension  from  Williams’  Bridge  to  Byram,  all  of  the  West¬ 
chester  County  passengers, — the  said  Harlem  Corn- 
351  pany  furnishing  their  own  haulage, — with  as  many 
trains  as  they  may  deem  necessary  provided  they  be 
so  far  under  the  control  of  the  New  Haven  Company’s 
Superintendent  as  not  to  interfere  with  the  time  of  the 
regular  trains  of  the  New  Haven  Company.  The  Harlem 
Company  hereby  reserving  to  themselves  the  Exclusive 
right  to  the  West  Chester  County  passengers  and  granting 
to  the  New  Haven  Company  the  Exclusive  freight  from 
Byram  River  to  Williams’  Bridge. 

The  Harlem  Company  do  further  consent  to  furnish  to 
the  New  Haven  Company  room  for  their  Engine  and  Car 
House  at  thirty  third  Street,  in  no  event  to  exceed  one  half 
the  Harlem’s  Company  lot  at  that  place,  at  the  rate  the 
same  cost  the  said  Harlem  Company;  being  principal  and 
interest  upon  the  investment  for  that  purpose. 

The  said  Harlem  Company  do  further  agree  to  grade  and 
construct  a  double  track  to  be  laid  with  heavy  H  Rail  from 
Harlem  River  to  the  aforesaid  point  of  junction  to  be  made 
in  a  manner  to  be  approved  by  the  Chief  Engineer  of  both 
roads ;  The  New  Haven  Company  agreeing  to  furnish  the 
money,  necessary  to  construct  and  lay  said  double  track, 
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to  the  said  Harlem  Company  upon  their  bonds  with  seven 
per  cent  interest  payable  five  years  from  date  to  be  secured 
by  a  Mortgage  on  said  Road; — Each  party  to  keep  their  own 
Road  in  good  repair,  at  their  own  expense. 

January  10th,  1846.  ! 

352  SAMUEL  E.  LYON, 

Committee  of  the  N.  Y.  &  H.  R.  R.  Co. 

| 

353  [Endorsed:]  1846.  N.  Y.  &  N.  Haven  R.  Rd.  Co. 
Memorandum  of  Agreement  with  Harlem  R.  Rd. 

Co.,  10th  January  1846.  Rec.  #  202.  1846.  |  Mem.  of 

Harlem  &  N.  Haven  R.  Rds. 


354  At  a  meeting  of  the  Directors  of  the  New  York  & 
Harlem  R.  Rd.  Co.  held  at  their  Office  on  Monday, 
January  5th,  1846,  when  the  following  resolution  was 
passed — 

On  motion  of  Samuel  E.  Lyon,  Resolved  that  a  com¬ 
mittee  be  appointed  to  confer  with  the  New  Hhven  Com¬ 
pany — on  the  subject  of  a  connection  with  this  Com¬ 
pany’s  road  and  report  thereon  to  this  Board.  Whereupon 
S.  E.  Lyon  w-as  appointed  said  committee. 

At  a  subsequent  meeting  of  the  Board  held  at  their  office 
Jany.  12th,  1846,  when  the  following  Resolution  was  also 
passed  j 

Samuel  E.  Lyon  from  the  committee  on  conference  with 
the  New  Haven  Company  reported  in  writing  which  is 


F.  Ferris, 
Committee 


hereby  accepted  and  on  Motion  of  Doctor 
Resolved >  that  it  be  referred  back  to  the  same 
to  carry  out  the  provisions  of  the  same  and  report  further 
progress  to  this  Board. 

The  above  is  a  correct  copy  from  the  minutes. 

WM.  S.  CARMAN, 

Secy.  N.  Y.  &  H.  R.  R.  Co. 


355  At  a  meeting  of  the  Directors  of  the  New  York  & 
Harlem  R.  Rd.  Co.  Jany.  28/46,  Mr.  Lyon  from  the 
Committee  of  Conference  with  the  New  Haven  Company 
having  reported  an  agreement  duly  executed  with  said 
Company  by  virtue  of  the  power  and  authority  confered 
upon  him  by  the  resolution  of  this  Board  dated  January 
12/46  on  motion  of  Mr.  Lyon.  Resolved  that  the  agreement 
heretofore  executed  as  aforesaid  be  and  the  same  is  hereby 
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fully  ratified  and  confirmed  by  and  in  behalf  of  this  Com¬ 
pany — Adopted. 

The  above  is  a  correct  copy  from  the  minutes. 

!  WM.  S.  CARMAN, 

Secy.  N.  Y .  Harlem  R.  R.  Co. 
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Witness  Buckland. 

Whereas  at  a  Meeting  of  the  New  York  and  New  Haven 
Railroad  Company  held  at  the  office  of  Messrs.  R.  and 
G.  L.  Schuyler  at  the  City  of  New  York  on  the  twentieth 
day  of  January  1846,  the  following  Resolution  was  unani¬ 
mously  adopted:  “Resolved  that  the  Committee  in  charge 
“of  the  Negotiation  with  the  New  York  and  Harlem  Rail¬ 
road  Company  consisting  of  Messrs.  R.  Schuyler,  Bishop 
“and  Elihu  Townsend  be  authorized  and  have  full  powers 
“to  consummate  and  execute  a  formal  agreement  in  behalf 
“of  this  Company  with  the  New  York  and  Harlem  Railroad 
“Company  upon  the  basis  of  the  arrangement  already 
“made  with  the  Committee  of  the  New  York  and  Harlem 
“Railroad  Company  as  reported  by  them  at  this  meeting.” 
Attest:  George  L.  Schuyler,  Secretary;  as  appears  by  the 
certified  copy  of  the  original  resolution  attested  by  the 
Signature  of  George  L.  Schuyler,  Secretary,  hereto  an¬ 
nexed;  And  Whereas  Mr.  Samuel  E.  Lyon  has  been  ap¬ 
pointed  sole  committee  with  full  powers  on  behalf  of  the 
said  New  York  and  Harlem  Railroad  Company  to  execute 
and  deliver  in  due  form  of  law  the  agreement  above  men¬ 
tioned  on  the  part  of  the  said  New  York  and  Harlem  Rail¬ 
road  Company,  as  appears  by  the  Certificate  duly  attested 
hereto  annexed;  Now  therefore  It  is  hereby  mutually  under¬ 
stood  and  agreed  by  and  between  the  said  New  York  and 
New  Haven  Railroad  Company  represented  by  Messrs. 
Schuyler,  Bishop  and  Townsend  as  aforesaid,  and  the  New 
York  and  Harlem  Railroad  Company  represented  by  Mr. 
Samuel  E.  Lyon  as  as  aforesaid,  as  follows: 

357  1st.  The  two  Companies  by  their  officers,  friends 
and  agents  shall  use  their  best  efforts  to  obtain  the 

passage  of  an  Act  through  the  Legislature  of  the  State 
of  New  York  authorizing  the  New  York  and  New  Haven 
Railroad  Company  to  extend  their  road  from  the  Western 
line  of  the  State  of  Connecticut  to  the  City  of  New  York. 
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2nd.  After  the  passage  of  such  an  Act  the  two  Companies 
shall  agree  to  connect  their  several  roads  at  or  jiear  Wil¬ 
liams  ’  Bridge, — Westchester  County, — which  point  of  con¬ 
nection  may  be  provided  for  in  said  bill. 

3d.  When  the  said  New  York  and  New  Haven  Railroad 
Company  shall  have  completed  their  road  from  Williams  ’  . 
Bridge  to  Byram  River  they  shall  have  the  right  to  run 
their  Engines  and  Cars  for  Passengers,  Freight,  Mails,  Ex¬ 
presses  &c.,  over  the  New  York  and  Harlem  Company’s 
road  from  the  point  of  junction  as  aforesaid  to  the  City 
of  New  York  and  as  far  over  the  same  in  the  said  City  as 
the  said  Company’s  road  shall  extend, — for  thp  compen¬ 
sation  hereinafter  mentioned, — the  said  New  York  and  New 
Haven  Company  furnishing  their  own  haulage.; 

4th.  The  said  New  York  and  New  Haven  Company  shall 
within  three  years  from  the  passage  of  the  Act  above  men¬ 
tioned,  construct  and  finish  their  said  road  from  the  point 
of  junction  as  aforesaid  to  the  Byram  River,  and  as  a  com¬ 
pensation  for  the  use  of  the  New  York  and  Harlem  Com¬ 
pany’s  road  shall  permit  the  said  New  York  and  Harlem 
Company  to  carry  over  and  upon  the  said  extension  from 
Williams’  Bridge  to  Byram  River  all  the  Westchester 
County  Passengers, — the  said  New  York  and  Harlem  Com¬ 
pany  furnishing  their  own  haulage, — with  as  many 
358  trains  as  they  may  deem  necessary,  Provided  they  be 
so  far  under  the  control  of  the  New  York  and  New 
Haven’s  Superintendent,  as  not  to  interfere  with  the  time 
of  the  New  York  and  New  Haven  Companyj’s  regular 
trains, — the  New  York  and  New  Haven  Company  hereby 
granting  to  the  said  New  York  and  Harlem  Railroad  Com¬ 
pany  the  exclusive  right  to  the  Westchester  County  Pas¬ 
sengers,  reserving  to  themselves  all  other  business  which 
may  be  carried  on  said  Railroad  between  Byrami  River  and 
Williams’  Bridge. 

5th.  The  New  York  and  Harlem  Company  do  further 
consent  to  furnish  to  the  New  York  and  New  Hhven  Com¬ 
pany  room  for  their  Engine  and  Car  House  at  Thirty-third 
Street  and  Forty  second  Street — in  no  event  to  exceed  one- 
half  the  New  York  and  Harlem  Company’s  rehl  estate  at 
those  places — at  the  rate  the  same  cost  the  New  York  and 
Harlem  Company  being  principal  and  interest  upon  the 
investment  for  that  purpose. 
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6th.  The  said  New*  York  and  Harlem  Company  do  fur¬ 
ther  agree  to  grade  and  construct  a  double  track  to  be  laid 
with  heavy  H.  Rail  from  Harlem  River  to  the  aforesaid 
point  of  junction;  to  be  made  in  a  manner  to  be  approved 
by  the  Chief  Engineer  of  both  roads;  the  said  New  York 
and  New  Haven  Company  agreeing  to  furnish  the  money 
necessary  to  construct  and  lay  said  double  track,  to  the 
said  New  York  and  Harlem  Company  upon  their  bonds 
with  seven  per  cent  interest,  payable  five  years  from  date 
to  be  secured  by  a  mortgage  on  said  Road. 

7th.  It  is  hereby  understood  and  agreed  that  each  Com¬ 
pany  is  to  keep  its  own  road  in  good  repair  at  its 

359  own  expense. 

8th.  This  Agreement  shall  continue  in  force  and 
be  binding  upon  both  Companies  during  the  term  for  which 
their  Charters  have  been  granted,  and  for  any  renewals 
thereof. 

In  witness  whereof  the  said  New  York  and  New  Haven 
Railroad  Company  represented  by  Messrs.  R.  Schuyler, 
Alfred  Bishop  and  Elihu  Townsend,  Committee  specially 
authorized  for  that  purpose ;  and  the  New  York  and  Harlem 
Railroad  Company  by  Mr.  Samuel  E.  Lyon,  Committee  in 
like  manner  specially  authorized  in  behalf  of  said  Com¬ 
pany  have  duly  executed  these  presents  in  duplicate  this 
twenty-second  day  of  January,  A.  D.  1846. 

ROBERT  SCHUYLER. 

ELIHU  TOWNSEND. 

A.  BISHOP. 

SAMUEL  E.  LYON. 

360  At  a  meeting  of  the  New  York  and  New  Haven 
Railroad  Company  held  at  the  office  of  Messrs.  R.  & 

G.  L.  Schuyler  at  the  City  of  New  York  on  the  twentieth  day 
of  January  1846,  the  following  Resolution  was  unanimously 
adopted  : 

“  Resolved  that  the  Committee  in  charge  of  the  Negotia¬ 
tion  with  the  New  York  and  Harlem  Railroad  Company 
“consisting  of  Messrs.  R.  Schuyler,  Bishop,  and  Elihu 
“Townsend  be  authorized  and  have  full  powers  to  consum- 
“mate  and  execute  a  formal  agreement  in  behalf  of  this 
“Company  with  the  New  York  and  Harlem  Railroad  Com- 
“pany  upon  the  basis  of  the  arrangement  already  made 
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4  4  with  the  Committee  of  the  New  York  and  Haflem  Rail- 

“road  Company  as  reported  by  them  at  this  meeting.” 

i 

Attest : 

GEORGE  L.  SCHUYLER, 

Secretary. 

A  true  copy  from  the  Minutes. 

GEORGE  L.  SCHUYLER, 

Secretary. 

New  York,  January  21st,  1846.  j 

361  In  accordance  with,  and  to  carry  out  the  provisions 
of  the  Within  Agreement  and  especially  of  Article 

2nd  of  the  same,  The  New  York  and  New  Haven  Railroad 
Company  and  the  New  York  and  Harlem  Railroad  Com¬ 
pany,  hereby  mutually  agree  that  the  point  of  junction  and 
connection  between  the  two  companies, — “at  or; near  Wil¬ 
liams  9  Bridge” — referred  to  in  said  Agreement,  be  fixed 
and  established,  and  the  same  is  hereby  fixed  and  estab¬ 
lished  at  a  point  on  the  line  of  the  New  York  and  Harlem 
Railroad  one  mile  and  Sixty  two  chains  north  of  the  Depot 
of  the  New  York  and  Harlem  Railroad  Company, — as  the 
same  now  stands, — at  Williams  ’  Bridge. 

In  witness  whereof  the  two  Companies  have  caused  this 
Agreement  to  be  duly  executed  this  Twelfth  day  of  Febru¬ 
ary,  A.  D.  1847,  under  their  respective  seals  and  attested 
by  the  signatures  of  their  Presidents. 

ROBERT  SCHUYLER,  |  [seal.] 
Pres.  New  York  and  New  Haven  R.  R.  Co. 
JOHN  H.  DYKIN,  [sea*] 

Presdt. 

i 

362  Endorsed:  New  York  and  New  Haven  Railroad 
Company  and  New  York  and  Harlem  Railroad  Com¬ 
pany.  Agreement.  22  Jany.,  1846.=entered  on  Record  pp. 
25,  26,  27=  Secretary’s  File  No.  2-0-1 ;  Valuation  Reference 
2-0-2.  ! 
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363  Relator's  Exhibit  No.  5. 

Witness  Buckland. 

Laws  of  New- York,  Sixty-ninth  Session. 

Chap.  195. 

An  Act  to  Authorize  the  New-York  and  New-Haven  Rail¬ 
road  Company  to  Extend  Their  Railroad  from  the  Con¬ 
necticut  Line  to  the  New-York  and  Harlem  Railroad. 

Passed  May  11,  1846,  by  a  Two-third  Vote. 

The  People  of  the  State  of  New-York ,  represented  in 
Senate  and  Assembly,  do  enact  as  follows: 

Company  Authorized  to  Extend  Their  Road  to  the  N.  Y. 

and  Harlem  Railroad. 

§  1.  Permission  and  authority  are  hereby  given  to  the 
New-York  ^nd  New-Haven  Railroad  Company,  chartered 
by  the  Legislature  of  the  State  of  Connecticut,  at  the  May 
session  thereof ;  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-four,  for  the  purpose  of  constructing  a 
railroad  from  New-Haven,  in  Connecticut,  by  the  way  of 
Bridgeport,  in  Connecticut,  to  the  west  line  of  the  State  of 
Connecticut  towards  the  city  of  New-York,  to  continue  and 
extend  their  railroad  from  the  dividing  line  of  the  States 
of  New-York  and  Connecticut,  by  such  route  as  shall  be 
established  by  said  company,  through  the  county  of  West¬ 
chester,  to  the  New-York  and  Harlem  Railroad  Company's 
line  of  road  in  said  county,  and  to  unite  or  connect  with 
said  New-York  and  Harlem  Railroad  at  or  near  Williams 
bridge  in  said  county  of  Westchester;  and  to  take,  transport 
and  convey  persons  and  property  upon  the  same,  by  the 
power  and  force  of  steam  or  animals,  or  any  mechanical 
power  or  combination  of  the  same.  The  route  to  be  so 
established  as  aforesaid,  shall  be  located  in  such  manner  as 
shall  be  approved  by  three  commissioners  who  shall  be 
appointed  by  the  governor,  and  who  shall  have  no  interest 
in  said  company  or  in  the  location  of  the  said  route;  and 
before  approving  of  such  route,  the  said  commissioners 
shall  afford  a  reasonable  opportunity  to  all  persons  inter- 
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ested  therein,  to  be  heard  in  respect  thereto ;  and  such  notice 
as  the  said  commissioners  shall  direct,  shall  be  given  to  all 
persons  whose  lands  shall  be  required  for  the  said  route. 

Real  Estate  May  be  Purchased. 

§  2.  The  said  New- York  and  New-Haven  Railroad  Com¬ 
pany  is  hereby  authorized  and  empowered,  to  purchase,  re¬ 
ceive  and  hold  such  real  estate  as  may  be  necessary  and 
convenient  in  accomplishing  the  objects  and  intentions  of 
this  act;  and  may,  by  agents,  surveyors  and  engineers, 
enter  upon  such  route,  place  or  places  as  may  be 
364  designated  by  the  board  of  directors  of  said  com¬ 
pany,  for  the  purpose  of  making  surveys,  and  deter¬ 
mine  the  line,  course,  road  or  way  whereon  to  construct  the 
said  railroad  or  ways,  paying  all  damages  to  the  owner  or 
occupant  thereof.  And  it  shall  be  lawful  for  the!  said  com¬ 
pany  to  enter  upon  and  take  possession  of  all  such  neces¬ 
sary  and  convenient  real  estate,  as  shall  be  voluntarily 
granted,  with  or  without  purchase,  or  of  which  tne  posses¬ 
sion  of  the  company  shall  be  confirmed  by  virtue  0f  the  pro¬ 
ceedings  hereinafter  prescribed.  In  case  any  disagreement 
shall  occur  between  said  company  and  the  owner  or  owners 
of  any  such  necessary  or  convenient  real  estate:  as  afore¬ 
said,  in  regard  to  the  price  to  be  paid  by  the  said  company 
for  the  same,  the  board  of  directors  may  present  'their  peti¬ 
tion  to  the  chancellor  of  this  State,  or  to  the  vice  chancellor 
of  the  circuit  wherein  such  land  may  be  situated,  setting 
forth  the  necessity  of  such  lands  for  making  their  road  or 
ways  as  aforesaid,  the  attempt  and  failure  to  purchase  the 
same,  with  the  name  and  residence  of  the  owner  Or  owners ; 
and  the  chancellor  or  vice-chancellor  shall  direct  such  notice 
to  the  owner  or  owners  of  such  lands  as  he  shall  deem 
proper,  with  the  time  and  place  of  hearing  the  parties,  and 
upon  proof  of  due  service  of  such  notice,  and  upOn  hearing 
the  parties  or  either  of  them,  if  the  other  after  due  notice 
shall  not  attend,  the  chancellor  or  vice-chancellor  shall  ap¬ 
point  three  competent  and  disinterested  freeholders  of  the 
county  in  which  the  lands  are  situated,  to  be  commissioners 
to  appraise  said  lands.  The  said  commissioners  shall  ap¬ 
praise  said  lands,  and  shall  award  to  the  owners  thereof 
what  they  shall  deem  to  be  the  full  value  of  the  !same,  and 
assess  the  damages  such  owners  may  sustain  by  £he  taking 
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of  tlieir  lands,  by  injury  to  buildings,  fences  or  lands,  and 
in  the  construction  of  such  road,  without  any  deduction  on 
account  of  any  real  or  supposed  benefit  or  advantage  which 
such  owners  of  said  land  may  derive  from  the  construction 
of  such  road ;  and  shall  be  authorized  to  examine  the  land, 
to  administer  oaths,  and  hear  testimony,  and  shall  make 
their  appraisement  in  writing,  without  delay,  under  their 
hands,  with  a  minute  and  accurate  description  of  the  lands 
appraised,  with  a  map  thereof,  and  shall  report  the  same, 
with  the  testimony  taken,  to  the  court  of  chancery.  The 
ehancellof  or  vice-chancellor  shall  examine  the  report  and 
shall  hear  the  parties  if  desired  and  may  increase  or  dimin¬ 
ish  the  amount  awarded  if  he  shall  be  satisfied  injustice 
has  been  done ;  upon  proof  to  the  chancellor  or  vice-chancel¬ 
lor,  within  thirty  days  after  his  determination  of  payment 
to  the  owner,  or  in  cases  where  the  owner  shall,  on  a  tender 
thereof,  refuse  to  accept  the  same,  or  where  such  owner  is 
an  infant  or  a  married  woman,  or  an  idiot  or  insane  person, 
or  a  non-resident,  of  the  depositing  to  the  credit  of 
365  the  owner,  in  such  bank  as  the  chancellor  or  vice- 
chancellor  shall  direct,  of  the  amount  of  such  ap¬ 
praisement,  and  the  payment  by  the  company  of  all  ex¬ 
penses  attending  it,  to  be  certified  by  the  chancellor  or  such 
vice  chancellor,  if  not  agreed  upon  by  the  parties,  the  said 
chancellor  or  vice-chancellor  shall  make  a  decree  or  order 
particularly  describing  the  lands,  and  reciting  the  appraise¬ 
ment  and  the  mode  of  making  it,  and  all  other  facts  neces¬ 
sary  to  a  compliance  with  this  section  of  this  act ;  and  when 
the  said  decree  or  order  shall  be  recorded  in  the  office  of 
the  clerk  of  the  county  in  which  the  land  is  situated,  whose 
duty  it  shall  be  to  record  the  same,  the  possession  of  said 
land  shall  be  thereby  confirmed  to  the  said  company,  to¬ 
gether  with  any  legal  and  equitable  right  and  title  to  the 
same,  for  the  purpose  herein  before  named:  In  case  any 
married  woman,  infant,  idiot  or  insane  person,  or  non¬ 
resident,  who  shall  not  appear  after  such  notice,  shall  be 
interested  in  any  such  land,  the  chancellor  shall  appoint 
some  competent  and  disinterested  person  to  appear  before 
the  said  commissioners  and  act  for  and  in  behalf  of  such 
married  woman,  infant,  idiot  or  insane  person,  and  non¬ 
resident.  This  section  shall  not  be  so  construed  as  to  de¬ 
prive  any  individual  through  whose  land  said  road  may 
run,  of  the  right  of  crossing  the  same  at  suitable  and  con- 
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venient  places  for  farming  or  other  necessary'  purposes; 
nor  to  authorize  the  said  corporation  to  take,!  except  by 
agreement  with  the  owner  thereof,  any  timber,  stone  or 
other  materials  on  any  lands,  except  that  on  which  the  said 
railroad  or  way  shall  be  constructed:  the  compensation  of 
said  appraisers  shall  be  three  dollars  each,  for:  every  day 
they  shall  be  actually  employed. 

Time  Limited. 


§  3.  If  within  two  years  from  the  passage  of  this  act,  said 
road  shall  not  be  commenced  in  said  Westchester  county, 
and  twenty-five  thousand  dollars  expended  thereon,  and  if 
the  same  shall  not  be  finished  within  three  years,  and  put 
in  operation,  then  this  act  shall  be  null  and  void. j 

i 

.  i 

Road  May  be  Constructed. 


§  4.  The  said  company  is  hereby  authorized  to  construct 
a  railroad  with  oiie  or  more  tracks,  of  suitable  width  or 
dimensions,  to  be  determined  by  the  said  company,  on  the 
course  designated  by  the  directors  as  aforesaid!;  and  shall 
have  power  to  regulate  the  time  and  manner  in  which  goods 
and  passengers  shall  be  transported,  taken  and  carried  on 
the  same,  and  shall  have  power  to  erect  station  houses  and 
other  necessary  buildings  for  the  accommodation  of  their 
concerns,  and  also  to  fix,  regulate  and  receive,  the  charges 
by  them  to  be  received  for  the  transportation  of  persons  or 
property  on  the  said  road:  Provided  always,!  that  such 
charges  for  the  transportation  of  any  passenger  and  his 
ordinary  baggage,  shall  not  exceed  in  the  aggregate,  the 
sum  of  three  cents  per  mile,  on  that  part  of  road  within 
this  State. 


366 


Crossing  Roads  and  Streams. 


§  5.  Whenever  it  shall  be  necessary  for  th^  construc¬ 
tion  of  their  said  road,  to  intersect  or  cross  any  stream 
of  water,  or  water  courses,  or  any  road  or  highway,  it 
shall  be  lawful  for  the  said  company  to  construct  their 
road  across  or  upon  the  same;  but  the  company  shall  re¬ 
store  the  stream  or  water  course,  or  road  or  highway,  thus 
intersected,  as  near  as  may  be  to  its  former  State,  so  as 


not  unnecessarily  to  impair  its  usefulness,  and 


in  respect 
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to  any  road  or  highway,  as  may  be  satisfactory  to  the  com¬ 
missioners  of  highways  of  the  town  in  which  such  road  or 
highway  may  be  intersected  or  crossed. 

Fences  to  be  Erected. 

§  6.  The  said  company  before  running  any  cars  upon  the 
said  railroad,  shall  erect  and  thereafter  maintain  upon  the 
sides  thereof,  except  where  the  said  railroad  shall  intersect 
some  public  highway,  a  fence  of  such  height  and  strength  as 
is  by  law  required  as  a  division  fence  between  the  owners  of 
adjoining  lands;  and  shall  also  make  and  keep  in  repair 
wherever  the  same  may  be  necessary  upon  the  said  railroad, 
suitable  guards  to  prevent  cattle  from  running  upon  the 
same. 

Gates  for  Crossing  Road  May  be  Erected. 

§  7.  The  persons  owning  or  occupying  lands  adjoining  the 
said  railroad,  are  hereby  authorized  at  proper  and  conven¬ 
ient  places,  where  they  may  have  occasion  to  cross  the  said 
road,  for  farming  and  other  necessary  purposes,  to  erect 
suitable  gates  in  the  line  of  the  said  fence  to  facilitate  such 
crossing,  and  to  be  kept  in  repair  by  the  persons  using  the 
same. 

Comp’y  May  be  Sued. 

§  8’.  Said  company  shall  be  liable  to  be  sued  by  summons 
in  the  same  manner  as  corporations  created  by  the  laws  of 
this  State;  and  said  summons,  in  case  the  same  cannot  be 
served  on  the  officers  of  said  company  as  now  provided  by 
law,  may  be  served  upon  any  agent  of  said  company. 

Iron  Rails. 

§  9.  Thq  road  authorized  to  be  built  by  this  act,  shall  be 
constructed  with  an  iron  rail  weighing  not  less  than  fifty- 
six  pounds  to  the  yard. 

Right  to  Repeal. 

§  10.  The  legislature  may  at  any  time  alter  or  repeal  this 
act. 


I 
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Witness  Buckland. 

I 

i 

i 

Railroads. 

.  i 

I 

Amending  Charter  of  the  New  York  and  New  Haven  Rail¬ 
road  Company.  j 

Passed  1846. 

! 

j 

Whereas,  the  legislature  of  the  state  of  New  York,  in 
senate  and  assembly  convened,  heretofore,  on  the  eleventh 
day  of  May,  one  thousand  eight  hundred  arid  forty-six, 
passed  an  act,  entitled  “An  act  to  authorize  the  New  York 
and  New  Haven  Railroad  Company  to  extend  their  said 
road  from  the  Connecticut  line  to  the  New  York  and  Har¬ 
lem  railroad,"  in  substance  and  in  the  words  following, 
to  wit:  “An  act  to  authorize  the  New  York  and 

368  New  Haven  Railroad  Company  to  extend  their  rail¬ 
road  from  the  Connecticut  line  to  the  New  York  and 

Harlem  railroad."  Passed  May  11,  1846,  by|a  two-third 
vote.  I 

The  people  of  the  state  of  New  York,  represented  in 
senate  and  assembly,  do  enact  as  follows : 

Sec.  1.  Permission  and  authority  are  hereby  given  to 
the  New  York  and  New  Haven  Railroad  Company,  char¬ 
tered  by  the  legislature  of  the  state  of  Connecticut,  at  the 
May  session  thereof,  in  the  year  of  our  Lord  orie  thousand 
eight  hundred  and  forty-four,  for  the  purpose  of  construct¬ 
ing  a  railroad  from  New  Haven,  in  Connecticut,  by  the 
way  of  Bridgeport,  in  Connecticut,  to  the  west  line  of  the 
state  of  Connecticut,  towards  the  city  of  New  York,  to  con¬ 
tinue  and  extend  their  railroad  from  the  dividing  line  of 
the  states  of  New  York  and  Connecticut,  by  such  route  as 
shall  be  established  by  said  company,  through  the  county 
of  Westchester  to  the  New  York  and  Harlem  Railroad 
Company’s  line  of  road  in  said  county,  and  to  unite  or 
connect  with  said  New  York  and  Harlem  railroad  at  or 
near  Williams’  Bridge,  in  said  county  of  Westchester,  and 
to  take,  transport  and  convey  persons  and  property  upon 
the  same,  by  the  power  and  force  of  steam  orj  animals,  or 
any  mechanical  power  or  combination  of  the  j  same.  The 


i 
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route  to  be  so  established  as  aforesaid,  shall  be  located 
in  such  manner  as  shall  be  approved  by  three  commis¬ 
sioners,  who  shall  be  appointed  by  the  governor,  and  who 
shall  have  no  interest  in  said  company  or  in  the  location 
of  the  said  route;  and  before  approving  of  such  route,  the 
said  commissioners  shall  afford  a  reasonable  opportunity 
to  all  persons  interested  therein  to  be  heard  in  respect 
thereto;  and  such  notice  as  the  said  commissioners  shall 
direct  shall  be  given  to  all  persons  whose  lands  shall  be 
required  for  the  said  route. 

Sec.  2.  The  said  New  York  and  New  Haven  Railroad 

Company  is  hereby  authorized  and  empowered  to  purchase, 

receive  and  hold  such  real  estate  as  mav  be  necessarv  and 

«/  * 

convenient  in  accomplishing  the  objects  and  intentions  of 
this  act;  and  may  by  agents,  surveyors  and  engineers, 
enter  upon  such  route,  place  or  places  as  may  be  desig¬ 
nated  by  the  board  of  directors  of  said  company,  for  the 
purpose  of  making  surveys  and  determining  the  line, 
course,  road  or  way  whereon  to  construct  the  said  railroad 
or  ways,  paying  all  damages  to  the  owner  or  occupant 
thereof.  And  it  shall  be  lawful  for  the  said  company  to 
enter  upon  and  take  possession  of  all  such  necessary  and 
convenient  real  estate  as  shall  be  voluntarily  granted, 
with  or  without  purchase,  or  of  which  the  possession  of  the 
company  shall  be  confirmed  by  virtue  of  the  proceedings 
herein  after  prescribed.  In  case  any  disagreement  shall 
occur  between  said  company  and  the  owner  or  owners  of 
any  such  necessary  or  convenient  real  estate  as  aforesaid, 
in  regard  to  the  price  to  be  paid  by  the  said  company  for 
the  same,  the  board  of  directors  may  present  their  petition 
to  the  chancellor  of  this  state  or  to  the  vice  chancellor 
of  the  circuit  wherein  such  land  may  be  situated,  setting 
forth  the  necessity  of  such  lands  for  making  their  road  or 
ways  as  aforesaid,  the  attempt  and  failure  to  purchase  the 
same,  with  the  name  and  residence  of  the  owner  or  owners ; 
and  the  chancellor  or  vice  chancellor  shall  direct  such  no¬ 
tice  to  the  owner  or  owners  of  such  lands  as  he  shall  deem 
proper,  with  the  time  and  place  of  hearing  the 
369  parties,  and  upon  proof  of  the  due  service  of  such 
notice,  and  upon  hearing  the  parties,  or  either  of 
them,  if  the  other,  after  due  notice,  shall  not  attend,  the 
chancellor  or  vice  chancellor  shall  appoint  three  competent 
and  disinterested  freeholders  of  the  county  in  which  the 
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lands  are  situated,  to  be  commissioners  to  appraise  said 
lands.  The  said  commissioners  shall  appraise  said  lands, 
and  shall  award  to  the  owners  thereof  what  they  shall  deem 
to  be  the  full  value  of  the  same,  and  assess  the  damages 
such  owners  may  sustain  by  the  taking  of  their  lands,  by 
injury  to  buildings,  fences  or  lands,  and  in  the  construction 
of  such  road,  without  any  deduction  on  account  of  any  real 
or  supposed  benefit  or  advantage  which  such  owners  of 
said  land  may  derive  from  the  construction  of  such  road; 
and  shall  be  authorized  to  examine  the  land,  to  administer 
oaths  and  hear  testimony,  and  shall  make  their  appraise¬ 
ment  in  writing,  without  delay,  under  their  hands,  with  a 
minute  and  accurate  description  of  the  lands  appraised, 
with  a  map  thereof,  and  shall  report  the  same  with  the 
testimony  taken  to  the  court  of  chancery.  The  chancellor 
or  vice  chancellor  shall  examine  the  report,  and  shall  hear 
the  parties,  if  desired,  and  may  increase  or  diminish  the 
amount  awarded,  if  he  shall  be  satisfied  injustice  has  been 
done.  Upon  proof  to  the  chancellor  or  vic^  chancellor 
(within  thirty  days  after  his  determination  of  payment  to 
the  owner,  or  in  cases  where  the  owner  shall,  on  a  tender 
thereof,  refuse  to  accept  the  same,  or  where  such  owner 
is  an  infant,  or  a  married  woman,  or  an  idiot,  or  insane 
person,  or  a  non-resident)  of  the  depositing  tjo  the  credit 
of  the  owner  in  such  bank  as  the  chancellor  or  vice  chan¬ 
cellor  shall  direct,  of  the  amount  of  such  appraisement  and 
the  payment  by  the  company  of  all  expenses  attending  it, 
to  be  certified  by  the  chancellor  or  such  vice  chancellor,  (if 
not  agreed  upon  by  the  parties,)  the  said  chancellor  or  vice 
chancellor  shall  make  a  decree  or  order,  particularly  de¬ 
scribing  the  lands  and  reciting  the  appraisement,  and  the 
mode  of  making  it,  and  all  other  facts  necessary  to  a  com¬ 
pliance  with  this  section  of  this  act.  And  when  the  said 
decree  or  order  shall  be  recorded  in  the  office  of  the  clerk 
of  the  county  in  which  the  land  is  situated,  (whose  duty  it 
shall  be  to  record  the  same,)  the  possession  of  said  land 
shall  be  thereby  confirmed  to  the  said  company,  together 
with  any  legal  and  equitable  right  and  title  to  the  same  for 
the  purpose  herein  before  named.  In  case  $,ny  married 
woman,  infant,  idiot  or  insane  person  or  non-resident,  who 
shall  not  appear  after  such  notice,  shall  be  interested  in 
any  such  land,  the  chancellor  shall  appoint  some  competent 
and  disinterested  person  to  appear  before  the  said  commis- 
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sioners,  and  act  for  and  in  behalf  of  such  married  woman, 
infant,  idiot  or  insane  person  or  non-resident.  This  section 
shall  not  be  so  construed  as  to  deprive  any  individual 
through  whose  land  said  road  may  run,  of  the  right  of 
crossing  the  same  at  suitable  and  convenient  places  for 
farming  or  other  necessary  purposes ;  nor  to  authorize  the 
said  corporation  to  take,  except  by  agreement  with  the 
owner  thereof,  any  timber,  stone  or  other  materials  on  any 
lands,  except  that  on  which  the  said  railroad  or  way  shall 
be  constructed.  The  compensation  of  said  appraisers  shall 
be  three  dollars  each  for  every  day  they  shall  be  actually 
employed. 

Sec.  3.  If  within  two  years  from  the  passage  of  this  act, 
said  road  shall  not  be  commenced  in  said  Westchester 
county,  and  twenty-five  thousand  dollars  expended  thereon, 
and  if  the  same  shall  not  be  finished  within  three  vears  and 
put  in  operation,  then  this  act  shall  be  null  and  void. 
370  Sec.  4.  The  said  company  is  hereby  authorized  to 
construct  a  railroad  with  one  or  more  tracks  of 
suitable  width  or  dimensions,  to  be  determined  by  the  said 
company,  on  the  course  designated  by  the  directors  as 
aforesaid;  and  shall  have  power  to  regulate  the  time  and 
manner  in  which  goods  and  passengers  shall  be  trans¬ 
ported,  taken  and  carried  on  the  same,  and  shall  have 
power  to  erect  station  houses  and  other  necessary  build¬ 
ings  for  the  accommodation  of  their  concerns;  and  also 
to  fix,  regulate  and  receive  the  charges  by  them  to  be  re¬ 
ceived  for  the  transportation  of  persons  or  property  on  the 
said  road.  Provided ,  always ,  that  such  charges  for  the 
transportation  of  any  passenger  and  his  ordinary  baggage 
shall  not  exceed  in  the  aggregate,  the  sum  of  three  cents 
per  mile,  on  that  part  of  said  road  within  his  state. 

Sec.  5.  Whenever  it  shall  be  necessary  for  the  construc¬ 
tion  of  their  said  road  to  intersect  or  cross  any  stream  of 
water  or  water-courses,  or  any  road  or  highway,  it  shall  be 
lawful  for  the  said  company  to  construct  their  road  across 
or  upon  the  same;  but  the  company  shall  restore  the 
stream  or  water-course,  or  road  or  highway  thus  inter¬ 
sected,  as  near  as  may  be  to  its  former  state,  so  as  not  un¬ 
necessarily  to  impair  its  usefulness ;  and  in  respect  to  any 
road  or  highway  as  may  be  satisfactory  to  the  commis¬ 
sioners  of  highways  of  the  town  in  which  such  road  or 
highway  may  be  intersected  or  crossed. 
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Sec.  6.  The  said  company  before  running  any  cars  upon 
the  said  railroad  shall  erect  and  thereafter  maintain  upon 
the  sides  thereof,  (except  where  the  said  railroad  shall 
intersect  some  public  highway,)  a  fence  of  such  height  and 
strength  as  is  by  law  required  as  a  division  fenbe  between 
the  owners  of  adjoining  lands;  and  shall  also  make  and 
keep  in  repair  wherever  the  same  may  be  necessary  upon 
the  said  railroad,  suitable  guards  to  prevent  cattle  from 
running  upon  the  same.  ! 

Sec.  7.  The  persons  owning  or  occupying  laiids  adjoin¬ 
ing  the  said  railroad  are  hereby  authorized  at  proper  and 
convenient  places  where  they  may  have  occasion  to  cross 
the  said  road  for  farming  and  other  necessary  purposes, 
to  erect  suitable  gates  in  the  line  of  the  said  fenee,  to  facili¬ 
tate  such  crossing,  and  to  be  kept  in  repair  by  persons 
using  the  same. 

Sec.  8.  Said  company  shall  be  liable  to  be  sued  by  sum¬ 
mons  in  the  same  manner  as  corporations  created  by  the 
laws  of  this  state;  and  said  summons,  in  case  the  same 
cannot  be  served  on  the  officers  of  said  company  as  now 
provided  by  law,  may  be  served  upon  any  agent  of  said 
company. 

Sec.  9.  The  road  authorized  to  be  built  by  this  act  shall 
be  constructed  with  an  iron  rail,  weighing  not  less  than 
fifty-six  pounds  to  the  yard. 

Sec.  10.  The  legislature  may  at  any  time  alter  or  repeal 
this  act. 

•  i 

Now,  therefore — 

Resolved  by  this  Assembly ,  1st.  That  the  said  act  of  the 
legislature  of  the  state  of  New  York,  be  and  t|he  same  is 
hereby  assented  to  and  are  confirmed;  and  the  said  New 
York  and  New  Haven  Railroad  Company  is  hereby  author¬ 
ized  to  accept  the  grant  therein  made,  and  may  exercise 
and  enjoy  all  the  rights,  powers  and  privileges  conferred 
thereby. 

2d.  That  the  time  limited  by  the  16th  section  of  the  act 
incorporating  the  New  York  and  New  Haven  Railroad 
Company  for  expending  one  hundred  thousand  dol- 
371  lars  upon  their  said  road,  is  hereby  extended  for  the 
period  of  two  years;  and  the  time  therein  limited 
for  the  completion  of  said  road  is  hereby  extended  for  the 
period  of  four  years  from  and  after  the  rising  of  this 
assembly. 

i 

| 

j 
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372  Relators'  Exhibit  No.  7. 

Witness  Buckland. 

The  New  York  and  Harlem  Railroad  Company  with  The 
New  York  and  New  Haven  Railroad  Company. 

Agreement  Dated  March  17,  1848,  Together  with  the 

Awards  Thereunder. 

373  Agreement. 

This  agreement  and  contract  of  transportation  made  and 
concluded  this  seventeenth  dav  of  March,  in  the  vear  one 
thousand  eight  hundred  and  forty-eight  between  The  New 
York  and  Harlaem  Railroad  Company  of  the  one  part  and 
The  New  York  and  New  Haven  Railroad  Company  of  the 
other  part  witnesseth  as  follows : 

First.  It  is  mutually  understood  and  agreed  that  this 
agreement  shall  stand  in  the  place  and  stead  of  a  certain 
agreement  heretofore  made  between  the  said  parties  bear¬ 
ing  date  the  twenty-second  day  of  January  eighteen  hun¬ 
dred  and  forty-six. 

Second.  It  is  mutually  understood  and  agreed  that  the 
point  of  junction  and  connection  of  the  railroads  of  the 
two  companies  at  or  near  Williams  ’  Bridge  as  now  lo¬ 
cated  one  mile  and  sixty-two  chains  north  of  the  present 
depot  or  station-house  of  the  New  York  and  Harlaem  Rail¬ 
road  Company  at  Williams  Bridge,  be  and  the  same  is 
hereby  confirmed,  approved  and  adopted. 

Third.  It  is  mutually  understood  and  agreed  that  the 
New  York  and  New  Haven  Railroad  Company  shall  on  or 
before  the  eleventh  day  of  May,  eighteen  hundred  and 
forty-nine,  construct  and  finish  their  said  road  from  the 
point  of  junction  aforesaid  to  Byram  river. 

Fourth.  It  is  mutuallv  understood  and  agreed  that  when 
and  as  soon  as  the  New  York  and  New  Haven  Railroad 
Company  shall  have  completed  their  road  from  the  point 
of  junction  to  Bvram  river,  they  shall  have  the  right  to 
run  their  trains,  engines,  and  cars  for  the  transportation 
of  passengers,  mails,  expresses,  freight,  etc.,  over 

374  the  track  or  tracks  of  the  road  of  the  New  York 
arid  Harlaem  Railroad  Company  from  the  point  of 
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junction  aforesaid  to  and  into  the  city  of  New  York,  and 
as  far  over  the  same  in  the  said  city  as  the  said  Company’s 
road  shall  extend,  not  however  below  the  intersection  of 
said  railroad  and  Pearl  street  in  said  city, — the;  said  New 
York  and  New  Haven  Company  furnishing  their  own 
haulage. 

Fifth.  It  is  mutually  understood  and  agreed  that  in  the 
arrangement  of  the  trains  of  the  two  Companies  preference 
shall  be  given  to  the  through  trains  of  the  New  York  and  New 
Haven  Railroad  Company  over  the  way  of  freight  trains 
to  be  run  by  the  New  York  and  Harlaem  Railroad  Com¬ 
pany,  and  in  like  manner  a  preference  shall  be  given  to 
the  through  trains  of  the  New  York  and  Harlaem  Railroad 
Company  over  the  way  and  freight  trains  of  the  j  New  York 
and  New  Haven  Railroad  Company  and  upon  this  principle 
the  mode  of  running  the  trains  of  the  two  Companies  shall 
be  adjusted  from  time  to  time  by  the  said  Companies  or 
such  officers  as  they  may  respectively  appoint  of  designate 
to  make  such  arrangements  for  running  their  several 
trains,  so  as  to  ensure  the  greatest  speed,  accommodation 
and  safety  to  passengers,  etc. 

Sixth.  It  is  mutually  understood  and  agreed  that  the 
New  York  and  New  Haven  Railroad  Company;  shall  pay, 
in  the  manner  hereinafter  provided,  and  the  New  York  and 
Harlem  Railroad  Company  shall  receive  as  full;  compensa¬ 
tion  for  the  use  and  occupation  of  their  track  of  tracks  as 
aforesaid,  a  certain  sum  for  each  passenger  tfansported 
by  the  said  New  York  and  New  Haven  Railroad  Company 
in  their  several  trains,  to  be  dependent  upon  and  adjusted 
by  the  total  number  so  transported  daily  according 
375  to  the  following  scale :  For  any  number  hot  exceed¬ 


ing  one  thousand  (1,000)  per  diem  at  the  rate  of 
fourteen  (14)  cents  each.  For  any  number  not  exceeding 
twelve  hundred  and  fifty  (1,250)  but  over  one  thousand 
(1,000)  per  diem,  at  the  rate  of  twelve  (12)  Cents  each. 


For  any  number  not  exceeding  fifteen  hundred  1(1,500)  per 


diem  but  over  twelve  hundred  and  fifty  (1,250),  at  the  rate 


of  ten  (10)  cents  each.  For  any  number  not  exceeding 
seventeen  hundred  and  fifty  (1,750)  per  diem  but  over 


fifteen  hundred  (1,500),  at  the  rate  of  nine  (9)  cents  each. 
For  any  number  not  exceeding  two  thousand  (2,000)  but 
over  seventeen  hundred  and  fifty  (1,750)  per  diem,  at  the 
rate  of  eight  and  a  half  (8V2)  cents  each.  For  any  number 
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not  exceeding  twenty-five  hundred  (2,500)  but  over  two 
thousand  (2,000)  per  diem,  at  the  rate  of  eight  (8)  cents 
each.  For  any  number  not  exceeding  three  thousand 
(3,000)  but  over  twenty-five  hundred  (2,500)  per  diem,  at 
the  rate  of  seven  and  a  half  (7%)  cents  each.  For  any 
number  not  exceeding  thirty-five  hundred  (3,500)  per  diem 
but  over  three  thousand  (3,000),  at  the  rate  of  seven  (7) 
cents  each.  For  any  number  not  exceeding  four  thousand 
(4,000)  per  diem  but  over  thirty-five  hundred  (3,500),  at 
the  rate  of  six  and  a  half  cents  (6%)  each.  For  any  num¬ 
ber  exceeding  four  thousand  (4,000)  per  diem,  without 
farther  limit,  at  the  rate  of  six  (6)  cents  each. 

Seventh.  It  is  mutually  understood  and  agreed  that  the 
New  York  and  New  Haven  Railroad  Company  shall  and 
will  make  monthly  payments  in  pursuance  of  the  above 
covenant,  calculated  from  the  daily  returns  of  the  month 
for  which  payment  is  made. 

Eighth.  It  is  mutually  understood  and  agreed  that  a 
svstem  of  commutation  and  the  terms  thereof  and  for  run- 
ning  express  engines,  shall  be  adopted  by  the  two 
376  Companies  as  soon  as  they  shall  deem  it  judicious 
and  necessary  and  may  arrange  the  details  of  such 
system. 

Ninth.  It  is  mutually  understood  and  agreed  that  an  al¬ 
lowance  shall  be  made  and  paid  by  the  New  York  and  New 
Haven  Railroad  Company  to  the  New  York  and  Harlem 
Railroad  Company  of  such  portion  of  the  amount  which 
they  may  actually  receive  for  the  transportation  of  mails, 
express  trunks,  crates  and  packages,  and  for  goods,  wares, 
produce  and  merchandise  generally  as  shall  hereafter  be 
agreed  upon,  upon  the  following  principle,  that  is  to  say, 
The  New  York  and  New  Haven  Railroad  Company  shall 
retain  a  fixed  amount  for  the  station  expenses  at  the  point 
from  which  the  above  business  is  received,  and  also  that  to 
which  it  is  delivered,  and  in  like  manner,  for  the  mail 
service,  for  the  expenses  of  transportation  to  and  from  the 
several  post-offices,  and  the  railroad.  They  shall  also  re¬ 
tain  a  proper  and  adequate  amount  for  the  transportation 
or  haulage  to  be  done  by  them  as  aforesaid  over  the  roads 
of  the  New  York  and  Harlaem  and  New  York  and  New 
Haven  Railroad  Company  and  the  balance  which  may  then 
remain,  shall  be  apportioned  ratably  as  to  the  distance 
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which  mav  have  been  used  of  the  roads  of  the  tiwo  Com- 
panies  respectively. 

Tenth.  The  New  York  and  Harlaem  Railroad  Company 
do  further  covenant  to  furnish  to  the  New  York  and  New 
Haven  Railroad  Company  room  for  their  engine;  and  car- 
house  at  Thirty-third  street  and  Forty-second  street,  in  no 
event  to  exceed  one-half  the  New  York  and  Harlaem  Com¬ 
pany’s  real  estate  at  those  places  at  the  rate  the  same  cost 
the  New  York  and  Harlaem  Company,  being  principal  and 
interest  upon  the  investment  for  that  purpose  to  be  de¬ 
cided  upon  by  the  New  York  and  New  Haven  Railroad 
Company  within  thirty  days  after  the  said  Company 
377  is  furnished  with  a  statement  of  the  cost  of  said 
properties  respectively. 

Eleventh.  It  is  mutually  understood  and  agreed  that 
the  New  York  and  Harlaem  Railroad  Company  shall  with¬ 
out  delay  proceed  to  grade  and  construct  a  second  line  of 
rails  or  track  with  heavv  H  rails  from  the  termination  of 
their  present  double  track  to  the  aforesaid  point  of  junc¬ 
tion,  which  second  track  is  to  be  made  in  a  manner  to  be 
approved  by  the  chief  engineers  of  both  roads  and  to  be 
completed  and  ready  for  use  on  or  before  the  completion 
of  the  road  of  the  New  York  and  New  Haven!  Railroad 
Company  from  said  point  of  junction  to  Byram  river,  now 
supposed  to  be  on  or  about  the  first  of  October  next,  but  it 
is  further  understood  and  agreed  that  the  New  York  and 
New  Haven  Railroad  Company  shall  and  will  upon  the  re¬ 
quest  of  the  New  York  and  Harlaem  Railroad  I  Company 
loan  and  advance  to  them  the  sum  necessary  for  the  con¬ 
struction  of  the  said  second  track  by  instalments  as  the 
work  advances,  or  upon  the  execution  of  contracts  for  the 
same  with  responsible  parties  satisfactory  to  the  New 
York  and  New  Haven  Railroad  Company  but  this  mode  of 
payment  shall  be  at  their  option,  to  be  secured  by  the  bonds 
of  the  said  New  York  and  Harlaem  Railroad  Company,  pay¬ 
able  five  years  after  date  bearing  interest  at  the  rate  of 
seven  per  centum  per  annum  payable  half-yearfy  secured 
by  the  mortgage  of  said  second  track  and  appurtenances. 

Twelfth.  It  is  mutually  understood  and  agreed  that  if 
the  New  York  and  Harlem  Railroad  Company  shhll  by  any 
unforeseen  impediment  be  prevented  from  completing  the 
new  bridge  over  the  Harlem  River  required  for  the  con¬ 
struction  of  the  said  second  track  within  the  time  limited  in 
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the  next  preceding  article  of  this  agreement,  the  time 

378  for  completing  the  same  shall  be  extended,  without 
affecting  the  other  stipulations  of  this  agreement. 

Thirteenth.  It  is  mutually  understood  and  agreed  that 
the  New  York  and  Harlem  Railroad  Company  shall  keep 
its  road  from  the  aforesaid  point  of  junction  to  the  termina¬ 
tion  of  the  part  thereof  to  be  used  by  the  New  York  and 
New  HaVen  Railroad  Company  in  good  and  sufficient  re¬ 
pair  to  ensure  the  greatest  speed,  accommodation  and 
safety  to  passengers. 

Fourteenth.  It  is  mutually  understood  and  agreed  that 
this  agreement  shall  continue  in  force  and  be  binding  upon 
both  Companies  during  the  term  of  their  charters  respec¬ 
tively  and  for  all  renewals  thereof  but  either  party  may 
terminate  the  covenants  for  compensation  numbers,  six, 
seven  and  eight  and  nine  of  this  agreement  upon  any  day 
after  the  expiration  of  three  years  from  the  commence¬ 
ment  of  the  use  of  the  road  of  the  New  York  and  Harlem 
Railroad  Company  by  the  New  York  and  New  Haven  Rail¬ 
road  Company  of  which  not  less  than  twelve  months  notice 
shall  have  been  given  in  writing  to  the  other.  But  in  that 
event  it  is  mutually  understood  and  agreed  that  the  two 
companies  shall  and  will  forthwith  on  service  of  said  notice 
proceed  to  arrange  the  terms  of  new  covenants  for  the 
above  purposes  and  if  they  cannot  agree  upon  the  terms  of 
said  new  covenants  then  the  matters  or  points  in  disagree¬ 
ment  shall  be  submitted  to  arbitrators  in  the  usual  mode 
whose  award  shall  be  binding  upon  the  parties  and  be  em¬ 
bodied  in  the  said  new  covenants  for  the  ensuing  five  years 
and  at  the  end  of  each  succeeding  five  years  new  covenants 
in  regard  to  compensation  shall  be  made  in  like  manner 
upon  like  notice  being  given  by  either  party. 

379  Additional  Article.  It  is  hereby  understood  and 
agreed  that  no  fare  shall  be  charged  on  the  New 

York  and  New  Haven  Railroad  below  twenty-five  cents 
from  any  point  near  the  Harlem  Railroad  so  as  to  interfere 
with  the  local  fare  of  said  Harlem  Company,  provided  how¬ 
ever  that  if  the  New  York  'and  Harlem  Company  shall 
reduce  their  present  fare  to  Williams  Bridge  of  twenty- 
five  cents  the  New  York  and  New  Haven  Company  may 
also  reduce  pro  rata  below  twenty-five  cents — and  that  no 
way  passengers  shall  be  taken  by  the  New  Haven  Company 
betweeii  Williams  Bridge  and  the  city  of  New  York. 
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In  witness  whereof,  the  said  New  York  and  New  Haven 
Railroad  Company  and  the  said  New  York  and  Harlem 
Railroad  Company  have  caused  this  agreement  tti  be  duly 
executed  in  duplicate  this  seventeenth  day  of  March  in  the 
year  one  thousand  eight  hundred  and  forty-eight,  under 
their  respective  seals  and  attested  by  the  signatures  of 
their  Presidents. 


CHARLES  PARSHALL,  [seal.] 
Prest.  N.  Y.  &  Harlem  R .  R.  Co. 
ROBERT  SCHUYLER,  [seal.] 
Prest .  New  York  and  New 
Haven  Railroad  Company. 


City  and  County  of  New  York,  ss: 

On  the  fourth  day  of  April  one  thousand  eight  j  hundred 
and  forty-eight  before  me  came  Charles  Par  shall  known 
to  me  to  be  the  same  individual  who  is  the  President  of  the 
within  named  corporation  styled  “The  New  York  and 
Harlem  Railroad  Company”  and  being  by  me  sworn  he 
saith  that  he  resides  in  the  city  of  New  York  and  is  such 
President  as  aforesaid,  that  the  seal  first  affixed  to  the 
within  instrument  is  the  corporate  seal  of  the  said 
380  corporation  and  that  it  was  so  affixed  thereto  and 
said  instrument  executed  and  delivered  !by  their 
authority;  and  on  the  same  day  before  me  also  came  Rob¬ 
ert  Schuyler  known  to  me  to  be  the  same  individual  who  is 
the  President  of  the  within  named  corporation  styled  “The 
New  York  and  New  Haven  Railroad  Company”  and  being 
by  me  sworn  he  saith  that  he  resides  in  the  city  of  New 
York  and  is  such  President  as  aforesaid,  that! the  seal 
secondly  affixed  to  the  within  instrument  is  the  corporate 
seal  of  the  said  Company  and  that  it  was  so  affixed  thereto 
and  said  instrument  executed  and  delivered  by  their 
authority;  all  which  is  to  me  satisfactory  evidence  of  its 
due  execution. 

D.  HOBART,  | 

Commr.  of  Deeds. 

i 

[A  duly  authenticated  copy  of  the  above  agreement  was 
filed  in  the  office  of  the  Secretary  of  State  of  the!  State  of 
New  York,  December  7th,  1849.] 
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Award  of  1856. 

The  undersigned,  arbitrators  to  whom  was  submitted 
certain  matters  or  points  of  disagreement  between  the  New 
York  and  Harlem  Railroad  Co.,  and  the  New  York  and  New 
Haven  Rhilroad  Co.,  in  relation  to  the  compensation  to  be 
received  by  the  New  York  and  Harlem  Railroad  Co.  for 
the  use  of  their  tracks  by  the  New  York  and  New  Haven 
Railroad  Co.  in  accordance  with  a  contract  between  the  said 
Companies  dated  March  the  17th,  1848,  hereby  make  the 
following  award. 

The  points  of  disagreement  as  referred  to  us  being 
articles  sixth,  seventh,  eighth  and  ninth  of  said  con- 
381  tract,  we  have  agreed  upon  the  following  to  be  sub¬ 
stituted  for  said  articles  of  corresponding  numbers, 

viz. — 

Sixth.  That  the  New  York  and  New  Haven  Railroad  Co. 
shall  pay,  and  the  New  York  and  Harlem  Railroad  Co.  shall 
receive,  as  full  compensation  for  the  use  and  occupation 
of  their  tracks,  as  provided  in  said  contract,  as  follows, 
viz.: 

For  each  full-priced  passenger  transported  over  their 
road  bv  the  New  York  and  New  Haven  Railroad  Co.  the 
sum  of  ten  cents  (10c.)  and  for  each  commuting  passen¬ 
ger  so  transported  over  their  road  the  sum  of  three  and 
one-third  cents  (3%c.). 

Seventh.  That  on  all  freight,  express  matter,  extra  bag¬ 
gage,  mails,  &c.,  transported  over  the  New  York  and  Har¬ 
lem  Railroad  as  aforesaid  by  the  New  York  and  New  Haven 
Railroad  Co.,  sixty  per  cent,  of  the  entire  amount  received 
by  the  said  New  Haven  Railroad  Co.  for  such  transporta¬ 
tion  shall  be  retained  by  that  Company  in  payment  for  their 
station,  motive  power,  and  other  expenses  and  the  remain¬ 
ing  forty  per  cent,  shall  be  divided  between  the  two  com¬ 
panies  in  proportion  to  the  distances  which  the  said  freight, 
express  matter,  extra  baggage,  mails  &c.,  shall  have  passed 
over  their  respective  roads. 

Eighth.  That  the  compensation  fixed  in  article  sixth  to 
be  paid  to  the  New  York  and  Harlem  Railroad  Co.  for  the 
use  of  their  tracks  is  predicated  on  the  existing  local  tariff 
of  rate?  for  through  passengers  of  the  New  York  and  New 
Haven  Co.,  and  if  any  change  of  said  rates  shall  be  made, 
then  said  compensation  shall  be  proportionablv  advanced 
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or  reduced  as  the  case  may  be,  but  no  reduction  shall  be 
made  in  said  rates  without  the  concurrence  of  the  Presi¬ 
dents  of  said  Companies,  and  in  case  of  disagreement  be¬ 
tween  them,  the  matter  shall  be  referred  to  such 

382  arbitor,  or  arbiters  as  they  may  select,  who  shall 
determine  whether  such  proposed  reduction  is 

judicious  and  should  be  made. 

Ninth.  That  the  New  York  and  New  Haven  |  Railroad 
Company  shall  make  monthly  payments  in  pursuance  of  the 
aforesaid  contract,  calculated  from  the  daily  business  of 
the  month  for  which  payment  is  to  be  made,  and  each  Com¬ 
pany  shall  be  responsible  to  the  other  for  the  acts,  neglects, 
or  defaults  of  its  own  employees. — 

Witness  our  hands  this  twenty-seventh  dayi  of  June 

A  T)  1 

J.  EDGAR  THOMPSON. 

E.  A.  CHAPIN. 

J.  DUTTON  STE3ELE. 

1 

Award  of  1861. 

! 

The  undersigned,  arbitrators,  to  whom  were  submitted 
certain  matters  or  points  of  disagreement  between  the 
New  York  and  Harlem  Railroad  Company  and  ^Tew  York 
and  New  Haven  Railroad  Company  in  relation  to  the  com¬ 
pensation  to  be  received  by  the  New  York  and  Harlem  Rail¬ 
road  Company  for  the  use  of  their  tracks  by  the  New  York 
and  New  Haven  Railroad  Company  in  accordance  with  a 
contract  between  the  said  companies  dated  Mhrch  17th, 
1848,  hereby  make  the  following  award. 

The  points  of  disagreement,  as  referred  toj  us,  being 
articles  sixth,  seventh,  eighth  and  ninth  of  saieji  contract, 
we  have  agreed  upon  the  following  to  be  substituted  for 
said  articles,  of  corresponding  numbers,  viz: 

383  Sixth.  That  the  New  York  and  New  Haven  Rail¬ 
road  Company  shall  pay,  and  the  New  York  and 

Harlem  Railroad  Company  shall  receive,  as  full  compen¬ 
sation  for  the  use  and  occupation  of  their  tracks,  as  pro¬ 
vided  in  said  contract,  as  follows,  viz :  For  each  jfull-priced 
passenger  transported  over  their  road  by  the  New  York 
and  New  Haven  Railroad  Company,  the  sum  of  (13) 
thirteen  cents  and  for  each  commuting  passenger  so  trans- 

i 
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ported  over  their  road,  the  sum  of  (4%)  four  and  one-third 
cents. 

Seventh.  That  on  all  freight,  express  matter,  extra  bag¬ 
gage,  mails,  &c.,  transported  over  the  New  York  and  Har¬ 
lem  Railroad,  as  aforesaid,  by  the  New  York  and  New 
Haven  Railroad  Company,  for  such  transportation  there 
shall  be  retained  by  that  Company,  in  payment  for  their 
station,  motive  power  and  other  expenses,  (60-100)  sixty 
per  cent.,  of  the  entire  amount  received  by  the  said  New 
York  and  New  Haven  Railroad  Company,  and  the  remain¬ 
ing  (40-100)  forty  per  cent.,  shall  be  divided  between  the 
two  companies  in  proportion  to  the  distances  said  freight, 
express  matter,  extra  baggage,  mails,  &c.,  shall  have  passed 
over  their  respective  roads. 

Eighth.  That  the  compensation  fixed  in  article  sixth  to 
be  paid  to  the  New  York  and  Harlem  Railroad  Company  for 
the  use  of  their  tracks,  is  predicated  on  the  existing  local 
tariff  of  rates  for  through  passengers,  of  the  New  York 
and  New  Haven  Railroad  Company,  and  if  any  change  of 
said  rates  shall  be  made,  then  said  compensation  shall  be 
proportionably  advanced  or  reduced,  as  the  case  may  be; 
but  no  reduction  shall  be  made  in  said  rates  without  the 
concurrence  of  the  Presidents  of  said  Companies,  and  in 
case  of  disagreement  between  them,  the  matter 
384  shall  be  referred  to  such  arbitor  or  arbitors  as  they 
may  select,  who  shall  determine  whether  such  pro¬ 
posed  reduction  is  judicious  and  should  be  made. 

Ninth.  That  the  New  York  and  New  Haven  Railroad 
Company  shall  make  monthly  payments  in  pursuance  of 
the  aforesaid  contract,  calculated  from  the  daily  business 
of  the  month  for  which  payment  is  to  be  made;  and  each 
Company  shall  be  responsible  to  the  other  for  the  acts, 
neglects  or  defaults  of  its  own  employees. 

Witness  our  hands  (in  duplicate)  this  nineteenth  day  of 
January,  A.  D.  1861. 

DAN.  TYLER, 

F.  C.  ARMS, 

CHARLES  MINOT, 

Arbitrators. 
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i 

Witness  Buckland.  i 

i 

Laws  of  New  York,  Seventy-first  Session. 

Chap.  143.  I 

j 

AN  ACT  to  Amend  an  Act  Entitled  “An  Act  Relating  to 
the  New  York  and  Harlem  Railroad  Company”  Passed 

May  7,  1840,  and  the  Acts  Amending  the  Same. 

\ 

Passed  March  29,  1848.  j 

The  People  of  the  State  of  New  York ,  represented  in 
Senate  and  Assembly ,  do  enact  as  follows: 

Time  Extended. 

j 

§  1.  The  time  limited  by  the  act  in  relation  to  the  New 
York  and  Harlem  railroad  company,  passed  May  11,  1846, 
for  finishing  and  putting  in  operation  not  less  than  fifty 
miles  of  their  railroad  beyond  White  Plains,  ini  the  county 
of  Westchester,  is  hereby  extended  from  the  iirst  day  of 
June,  eighteen  hundred  and  forty-eight,  to  thei  thirty-first 
day  of  December,  eighteen  hundred  and  forty-bight. 

i 

Capital  Stock  may  be  Incres’d.  j 

§  2.  The  capital  stock  of  the  New  York  and  Harlem  rail¬ 
road  company  may  be  increased  one  million  five 

386  hundred  thousand  dollars,  to  be  issued  as  a  pre¬ 
ferred  stock,  and  bearing  such  rates  of  dividends 

payable  out  of  the  nett  earnings  of  the  road,  as  the  board 
of  directors  may  prescribe,  to  enable  said  company  to  pay 
their  debts  and  complete  their  road  to  Dover  Plains. 

j 

Subscriptions  to  Stock. 

| 

§  3.  The  board  of  directors  shall  open  books  of  subscrip¬ 
tion  for  the  additional  stock  authorised  by  this  act,  and 
said  books  shall  be  kept  open  from  time  to  time  until  the 
whole  amount  required  shall  have  been  subscribed,  ten  days 
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previous  nbtice  of  the  time  and  place  of  opening  said  books 
having  been  given  in  four  of  the  daily  newspapers  printed 
in  the  city  of  New  York. 

Stockholders  Who  Shall  Have  a  Right  to  Subscribe. 

§  4.  The  transfer  books  of  said  company  shall  be  closed 
five  days  prior  to  the  opening  of  said  books  of  subscription, 
and  the  stockholders  of  the  said  company  whose  names 
shall  then  be  standing  on  the  stock  books  of  said  company, 
shall  have  the  exclusive  right  of  subscribing  for  such  ad¬ 
ditional  stock  during  the  first  three  days  from  the  opening 
of  said  books :  and  if  more  shall  be  subscribed  for  by  such 
stockholders  than  the  sum  hereby  authorised,  the  same 
shall  be  apportioned  among  the  stockholders  so  subscrib¬ 
ing  according  to  the  amount  of  stock  then  standing  in  the 
names  of  the  said  subscribers  on  the  stock  books  of  the 
company ;  and  if  the  whole  amount  of  such  additional  stock 
should  not  be  subscribed  by  the  stockholders  of  the  com¬ 
pany,  the  board  of  directors  shall  then  be  authorised  to  re¬ 
ceive  additional  subscriptions  from  time  to  time  from  any 
other  persons,  until  the  whole  amount  of  such  additional 
stock  shall  be  taken  up. 

Payments. 

§  5.  The  board  of  directors  shall  prescribe  and  announce 
with  the  proposal  for  such  subscription,  the  time  and  man¬ 
ner  in  which  the  payments  for  such  additional  stock  shall 
be  made. 

New  York  and  N.  Haven  Company  Authorised  to  Run 
Cars  from  Point  of  Junction. 

§  6.  The  New- York  and  New-Haven  railroad  company 
is  hereby  authorised  to  enter  upon  and  run  their  cars  and 
engines  fbr  passengers,  freights,  mails,  expresses  and  other 
business,  over  the  road  of  the  New- York  and  Harlem  rail¬ 
road  company,  from  the  point  of  junction  of  the  roads  of 
said  companies  at  or  near  William’s  Bridge,  in  the  county 
of  Westchester,  to  the  city  of  New  York,  and  as  far  into 
the  said  city  as  the  said  Harlem  railroad  may  extend,  upon 
such  terms  and  to  such  point  as  has  been  or  may  hereafter 
be  agreed  upon  by  and  between  said  companies;  a  copy 
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of  such  agreement  or  agreements  to  be  duly  authenticated 
and  filed  in  the  office  of  the  secretary  of  state  ofi  this  state ; 
and  to  take,  transport  and  convey  persons  and  property 
upon  the  said  Harlem  railroad,  by  the  power  and  force  of 
steam  or  animals  or  any  mechanical  power  or  combination 
of  the  same. 

§  7.  This  act  shall  take  effect  immediately. 

i 

387  Relators’  Exhibit  No.  9.  j 

i 

Witness  Buckland. 

At  a  Meeting  of  the  Board  of  Directors  of  the  New  York 
and  New  Haven  Rail  Road  Company,  held  at  their  office,  in 
the  City  of  New  York,  on  Tuesday  the  Fifteenth  day  of 
February,  1848:  ! 

4 1  The  President  presented  a  report  with  opinion  of  coun¬ 
sel  in  writing  in  reference  to  the  contract  between  this 
and  the  New  York  and  Harlaem  Railroad  Company  for 
the  connection  of  the  two  roads,  stating  that  he  had  been 
informally  informed  by  some  of  the  officers  of  that  company 
that  they  do  not  intend  to  fulfil  that  Contract;;  said  report 
was  read  and  ordered  to  be  placed  on  file. 

Whereupon, 

On  motion, 

Resolved,  That  the  President  be  requested  to  address 
the  President  of  the  New  York  and  Harlaem  Railroad 

I 

Company  requesting  information  officially  in  regard  to  the 
intentions  of  said  Company,  as  to  the  fulfilment  of  said 
Contract. 

Passed. 

i 

On  motion,  I 

Resolved,  That  the  President  be  authorized  in  the  name 
and  behalf  and  under  the  seal  of  this  company,  to  present 
to  the  Legislature  of  the  State  of  New  York  a  Memorial 
stating  so  much  of  the  history  of  the  negociations  and  con¬ 
tracts  heretofore  made  and  had  between  said  companies 
in  regard  to  the  connection  of  their  roads,  as  may  be  neces¬ 
sary  to  give  full  information  in  reference  thereto,  and  pray¬ 
ing  for  such  Legislative  sanctions  to  said  Contract,  and 
such  other  Legislation  in  the  premises  as  may  be  necessary 
to  protect  the  rights  of  this  Company. 

Passed.’  ’ 
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I,  A.  E.  Clark,  Secretary  of  The  New  York,  New  Haven 
and  Hartford  Railroad  Company,  do  hereby  certify  that  the 
foregoing  is  a  true  copy  of  record,  and  in  testimony  thereof 
I  have  hereunto  set  my  hand,  and  affixed  the  seal  of  said 
Company  this  fifth  day  of  February,  1931. 

[Seal  The  New  York,  New  Haven  and  Hartford  Rail¬ 
road  Company.] 

A.  E.  CLARK, 

Secretary. 

388  Relators'  Exhibit  No.  10. 

Witness  Buckland. 

Tripartite  Lease. 

The  New  York  and  Harlem  Railroad  Company  and  The 
New  York,  New  Haven  and  Hartford  and  The  New  York 
Central  and  Hudson  River  Railroad  Companies. 

November  1st,  1872. 

New  York: 

Francis  Hart  &  Co.,  Printers  and  Stationers,  12  &  14 

College  Place. 

1873. 


389  This  Indenture,  made  the  first  day  of  November, 
in  the  year  one  thousand  eight  hundred  and  seventy- 
two,  between  The  New  York  and  Harlem  Railroad  Com¬ 
pany,  of  the  first  part,  The  New  York,  New  Haven  and 
Hartford  Railroad  Company,  of  the  second  part,  and  The 
New  York  Central  and  Hudson  River  Railroad  Company, 
of  the  third  part,  witnesseth ,  as  follows : 

Preamble. 

Whereas ,  The  trains  of  The  New  York,  New  Haven  and 
Hartford  Railroad  Company  enter  the  city  of  New  York 
upon  the  track  of  The  New  York  and  Harlem  Railroad 
Company,  and  a  connection  has  been  made  whereby  the 
trains  of  The  New  York  Central  and  Hudson  River  Rail¬ 
road  Company  also  enter  said  city  upon  the  track  of  The 
New  York  and  Harlem  Railroad  Company,  and  that  Com- 
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pany  has  for  the  purpose  of  affording  increased  depot  and 
yard  accommodations  for  its  own  passenger  trains  and 
business,  and  also  for  the  passenger  trains  and  business  of 
the  said  two  other  Companies,  thus  coming  upon  its  road, 
acquired  the  lands  and  constructed  the  depot  and  yard  for 
storing  cars  hereinafter  mentioned. 

i 

; 

! 

Preamble. 

i 

And ,  whereas ,  The  New  York  and  Harlem  Railroad  Com¬ 
pany,  for  the  more  convenient  transaction  of  business  at 
said  depot,  and  in  consideration  of  the  rents  hereinafter 
reserved,  has  agreed  with  said  two  other  Companies, 
respectively,  for  and  during  the  terms  hereinafter  granted, 
to  set  apart  certain  portions  of  said  depot  for  the  passen¬ 
ger  trains  and  business  of  said  three  Companies  re¬ 
spectively,  and  also  to  devote  other  portions  of!  said  depot 
and  said  yard  for  the  storing  of  cars  to  the  use  in  common 
of  said  three  Companies,  in  their  passenger  busi- 
390  ness,  upon  the  terms  and  conditions,  an4  subject  to 
the  covenants  hereinafter  set  forth. 

Now  this  Indenture  further  witnesseth,  That,! 

Premises  Demised  to  New  York,  New  Haven  and  Hartford 
R.  R.  Co.  Tracks.  Diagram  A.  j 

Section  I.  The  New  York  and  Harlem  Railroad  Com¬ 
pany,  in  consideration  of  the  rents  hereinafter  reserved  to 
be  paid  by  The  New  York,  New  Haven  and  Hartford  Rail¬ 
road  Company,  and  in  consideration  of  the  covenants  on 
the  part  of  that  Company  hereinafter  contained,  hath  de¬ 
mised,  let  and  leased,  and  by  these  presents  doth  demise, 
let  and  lease  unto  the  last-named  Company  for  and  during 
the  term  of  its  charter,  and  all  renewals  thereof,  including 
the  charter  of  any  Company  which  shall  operate  the 
present  railroad  of  said  Company  party  hereto,  and  of 
which  the  latter  shall  form  a  component  part,  j  for  the  ac¬ 
commodation  of  its  passenger  trains  and  business,  the  three 
tracks  and  grounds  covered  thereby  in  said  (jtepot,  lying 
easterly  of  the  centre  or  wide  platform,  and  designated  on 
the  diagram  hereto  annexed,  marked  A,  by  numbers  eight 
(8),  nine  (9)  and  ten  (10). 
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Platform. 

Section  II.  Also  the  use,  in  common  with  The  New  York 
and  Harlem  Railroad  Company,  of  the  platform  lying  on 
the  westerly  side  of  said  three  tracks  for  the  accommoda¬ 
tion  of  passengers  and  their  baggage. 

Platform.  Regulations  to  be  Made  by  Depot  Master. 

Section  III.  And  also  the  use,  for  like  purposes,  in  com¬ 
mon  with  The  New  York  and  Harlem  Railroad  Company, 
and  The  New  York  Central  and  Hudson  River  Railroad 
Company,  of  the  platform  lying  next  on  the  easterly  side 
of  said  three  tracks,  and  also  the  wide  platform  north  of 
and  adjoining  the  passenger  and  baggage  rooms  of  said 
party  of  the  second  part;  subject,  however,  to  the  regula¬ 
tions  and  directions  as  to  the  use  of  said  tracks  and  plat¬ 
forms,  which  may  be,  from  time  to  time,  made  and  given 
by  the  Depot  Master  herein  mentioned. 

Tracks  to  be  Used  Jointly.  Diagram  A. 

Section  IV.  Also,  the  right,  in  common  with  The  New 
York  and  Harlem  and  New  York  Central  and  Hudson 
River  Railroad  Companies,  to  use  the  three  most 
391  easterly  tracks,  and  the  platforms  adjoining  the 
same  in  said  depot  (excepting  that  part  of  said 
tracks  which  is  reserved  for  the  exclusive  use  of  the  City 
cars  of  The  New  York  and  Harlem  Railroad  Company), 
and  which  are  designated  on  the  diagram  A,  hereto  an¬ 
nexed,  by  the  numbers  eleven  (11),  twelve  (12)  and  thirteen 
(13),  for  the  receipt  and  accommodation,  under  the  direc¬ 
tion  of  said  Depot  Master,  of  all  its  passenger  trains  ar¬ 
riving  at  said  depot,  and  for  the  discharge  of  all  its  pas¬ 
sengers,  baggage,  express  and  mail  matter,  as  hereinafter 
provided. 

Right  of  Ingress  and  Egress,  N.  Y.,  N.  H.  and  H.  R.  R.  Co. 

Section  V.  Also,  the  right  of  ingress  to,  and  egress  from, 
said  demised  portions  of  said  depot  for  all  its  passenger 
trains,  under  the  direction  of  said  Depot  Master,  over  the 
tracks  northerly  of  said  depot  leading  to  the  main  tracks 
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of  The  New  York  and  Harlem  Railroad  Company  in 
Fourth  avenue,  and  to  the  yard  for  the  storage  of  cars. 

i 

i 

i 

The  Use  of  Yard  for  Storage  of  Cars,  N.  Y.,  :N.  H.  and 

H.  R.  R.  Co. 

Section  VI.  Also,  the  right,  in  common  with!  The  New 
York  and  Harlem,  and  The  New  York  Central  and  Hudson 
River  Railroad  Companies,  and  under  the  direction  of  said 
Depot  Master,  to  the  use  of  the  said  yard  for  the  I  storage  of 

cars,  which  said  yard  is  bounded  and  described  as  follows : 

i 

i 

Description  of  Yard. 

i 

First.  The  block  bounded  northerly  by  Forty-sixth 
street,  easterly  by  Fourth  avenue,  southerly  by  Forty-fifth 
street,  and  westerly  by  Madison  avenue. 

i 

Description  of  Yard. 

• 

Second.  The  block  bounded  northerly  by  E^st  Forty- 
seventh  street,  easterly  by  Fourth  avenue,  southerly  by 
East  Forty-sixth  street,  and  westerly  by  Madison  avenue. 

*  V„„. 

I 

Third.  Commencing  at  the  south-east  corner  of  East 
Forty-eighth  street  and  Madison  avenue,  running  thence 
easterly  along  the  southerly  side  of  said  East  Forty-eighth 
street  to  the  Fourth  avenue,  thence  southerly,;  along  the 
westerly  side  of  Fourth  avenue,  two  hundred  j  (200)  feet 
ten  (10)  inches,  to  East  Forty-seventh  street,  thence  west¬ 
erly  along  the  northerly  side  of  East  Forty-seventh  street 
two  hundred  and  fifty  (250)  feet,  thence  northerly  and 
parallel  with  Fourth  avenue  one  hundred  (100)  feet  five 
(5)  inches,  thence  westerly  and  parallel  with  East  Forty- 
seventh  street  fifty  (50)  feet,  thence  southerly  and 
392  parallel  with  Fourth  avenue  twenty-five  (25)  feet, 
thence  westerly  and  parallel  with  East  Forty- 
seventh  street,  one  hundred  feet  to  Madison  avenue,  and 
thence  northerly  along  the  easterly  line  of  Madison  ave¬ 
nue  one  hundred  and  twenty-five  (125)  feet  five  (5)  inches 
to  point  or  place  of  beginning. 


i 
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Description  of  Yard. 

Fourth .  Beginning  at  the  north-west  corner  of  East 
Forty-eighth  street  and  Fourth  avenue,  thence  running 
along  the  westerly  line  of  Fourth  avenue  one  hundred  (100) 
feet  five  (5)  inches,  thence  westerly  and  parallel  with  East 
Forty-eighth  street  one  hundred  (100)  feet,  thence  south¬ 
erly  and  parallel  with  said  Fourth  avenue  one  hundred 
(100)  feet  five  (5)  inches,  to  East  Forty-eighth  street,  and 
thence  easterly  along  the  northerly  line  of  East  Forty- 
eighth  street  one  hundred  (100)  feet  to  point  or  place  of 
beginning. 

Diagram  D.  Limitation  of  Use  of  Premises. 

All  of  which  property  is  more  particularly  shown  on  dia¬ 
gram  hereto  annexed,  marked  D,  and  colored  pink,  and  is 
not  to  be  used  by  any  or  either  of  the  parties  hereto  for 
any  purpose  other  than  the  storage  of  cars  used  on  passen¬ 
ger  trains  and  the  cleansing  and  ventilating  of  such  cars, 
their  bedding,  cushions  and  furniture,  and  doing  such  work 
as  may  be  necessary  to  keep  such  cars  in  proper  condition 
for  daily  use,  without  the  written  consent  of  said  three 
Companies. 

Use  of  Baggage  Boom  and  Cellar,  N.  Y.,  N.  H.  and 

H.  R.  R.  Co. 

Section  VII.  And  also,  the  right,  in  common  with  said 
New  York  and  Harlem,  and  New  York  Central  and  Hudson 
River  Railroad  Companies,  and  subject  to  the  stipulations 
hereinafter  contained,  to  the  use  of  the  baggage-room  and 
cellar  thereunder  on  the  easterly  side  of  said  depot,  as  a 
place  for  the  deposit  of  baggage  brought  by  its  passenger 
trains  arriving  at  said  depot. 

Rooms  Demised,  N.  Y.,  N.  H.  and  H.  R.  R.  Co.  Diagram  A. 

Section  VIII.  Also  the  rooms  on  the  first  or  ground  floor 
of  the  southerly  end  of  said  depot  extending  on  Forty- 
second  street,  from  the  west  side  of  the  archway  to  the 
new  street  (between  Madison  and  Fourth  avenues)  on  the 
westerly  side  of  the  depot,  excepting  the  hall-wav  desig- 
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i 

nated  on  diagram  hereto  annexed  and  marked  A, 
393  and  numbered  twelve  (12),  which  is  to  be  and  re¬ 
main  for  the  use  of  said  second  party  as  a  means  of 
communication  with  its  offices,  and  also  for  th^  joint  use 
of  the  parties  hereto  for  the  egress  of  passengers  from  all 
passenger  trains  arriving  in  said  depot. 

i 

Diagram  B. 

i 

Section  IX.  Also  the  rooms  on  the  second  floor;  extending 
on  Forty-second  street  from  Fourth  avenue  to  the  easterly 
line  of  room  designated  on  diagram  B,  hereto  annexed,  as 
number  ten  (10). 

Diagram  C.  Limitation  of  Use  of  Rooihs. 

Section  X.  Also  the  rooms  on  the  third  floor;  extending 
on  Forty-second  street  from  Fourth  avenue  to  the  easterly 
line  of  the  tower  on  the  north-east  corner  of  Forty-second 
street  and  the  new  street,  and  designated  on  diagram  hereto 
annexed  marked  C,  as  number  one  (1) ;  and  also  all  rooms 
contained  in  the  central  tower  on  Forty-second  j street  and 
the  tower  at  the  north-west  corner  of  Forty-second  street 
and  Fourth  avenue;  and  also  the  basements  and  vaults  on 

'  j 

Forty-second  street  east  of  the  the  east  wall  of  the  tower  at 
the  south-west  corner  of  said  depot.  All  said  rooms  and 
premises  herein  demised  to  be  used  for  the  reception  and 
accommodation  of  the  passengers  and  their  baggage ;  pack¬ 
age,  newspaper,  telegraph,  and  the  ticket  and  business 
offices  of  said  New  York,  New  Haven  and  Hartford  Rail¬ 
road  Company,  and  for  no  other  purposes.  j 

j 

Demise  to  N.  Y.  C.  and  H.  R.  R.  R.  Co.  Tracks.  Platform. 

Waiting  Rooms.  Platform.  Regulations  to  be  Made  by 

Depot  Master. 

Section  XI.  And  this  agreement  further  witn^sseth,  that 
The  New  York  and  Harlem  Railroad  Company,!  in  consid¬ 
eration  of  the  rents  hereinafter  reserved  to  be  paid  by  The 
New  York  Central  and  Hudson  River  Railroad!  Company, 
and  in  consideration  of  the  covenants  on  the  part  of  that 
Company  hereinafter  contained,  hath  demised,  let,  and 
leased,  and  by  these  presents  doth  demise,  let,1  and  lease 
unto  the  last  named  Company,  for  and  during  the  term  of 
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its  charter,  and  all  renewals  thereof,  including  the  charter 
of  any  Company  which  shall  operate  the  present  railroad 
of  said  Company  party  hereto,  and  of  which  the  latter  shall 
form  a  component  part,  for  the  accommodation  of  its 
394  passenger  trains  and  business,  the  four  most  west¬ 
erly  tracks  of  said  depot  and  the  grounds  covered 
thereby  (including  the  track  into  the  baggage  room  appro¬ 
priated  to  said  last  named  Company).  Also  the  westerly 
platform  (excepting  that  portion  of  the  same  immediately 
in  front  of  the  waiting  rooms  of  The  New  York  and  Harlem 
Railroad  Company,  and  which  is  hereby  reserved  for  the 
joint  use  of  The  New  York  and  Harlem  and  The  New  York 
Central  and  Hudson  River  Railroad  Companies) ;  and  also 
the  platform  lying  between  the  two  most  easterly  of  said 
four  tracks  for  the  accommodation  of  passengers  and  their 
baggage.  Subject,  however,  to  the  regulations  and  direc¬ 
tions  as  to  the  use  of  said  tracks  and  platforms  which  may 
be  from  time  to  time  made  and  given  by  the  Depot  Master 
hereinafter  mentioned. 

N.  Y.  C.  and  H.  R.  Use  Jointly  with  the  Other  Parties. 

Platform.  Tracks.  Diagram  A. 

Section  XII.  Also  the  right,  in  common  with  The  New 
York  and  Harlem,  and  The  New  York,  New  Haven  and 
Hartford  Railroad  Companies,  to  use  the  wide  platform 
north  of,  and  adjoining  the  passenger  and  baggage  rooms 
of  said  party  of  the  second  part;  and  also  the  three  most 
easterly  tracks  in  said  depot,  and  the  platforms  adjoining 
the  same  (excepting  that  part  of  said  tracks  which  is  re¬ 
served  for  the  exclusive  use  of  the  Citv  cars  of  The  New 
York  and  Harlem  Railroad  Company),  and  which  are  desig¬ 
nated  on  the  diagram  A  hereto  annexed,  by  the  numbers 
eleven  (11),  twelve  (12),  and  thirteen  (13),  for  the  receipt 
and  accommodation,  under  the  direction  of  said  Depot 
Master,  of  passenger  trains  arriving  at  said  depot,  and  for 
the  discharge  of  all  their  passengers  and  baggage,  express 
and  mail  matter. 

Ingress  to  and  Egress  from  Depot  and  Yard  for  the  Storage 

of  cars  for  Passenger  Trains. 

Section  XIII.  Also  the  right  of  ingress  to  and  egress 
from  said  demised  portions  of  said  depot  for  all  its  pas- 
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trains,  under  the  direction  of  the  said  Depot 
Master,  over  the  tracks  northerly  of  said  depot  leading  to 
the  main  tracks  of  The  New  York  and  Harlem  Railroad 
Company  in  Fourth  avenue,  and  to  the  yard  for  the  storage 
of  cars. 


N.  Y.  C.  and  H.  R.  Use  Jointly  with  the  Other  Parties. 
Yard  for  Storage  of  Cars  and  Limitation  as  to  Use. 
Baggage  Room  and  Cellar. 


395  Section  XIV.  Also  the  right  to  the  use,  in  common 
with  The  New  York  and  Harlem,  and  The  New  York, 
New  Haven  and  Hartford  Railroad  Companies,  and  under 
the  direction  of  said  Depot  Master,  of  the  said  yard  for  the 
storage  of  cars ;  which  said  yard  is  not  to  be  used  by  either 
of  the  parties  hereto  for  any  purpose  other  than  the  storage 
of  cars  used  on  passenger  trains,  and  the  cleansing  and 
ventilating  of  such  cars,  their  bedding,  cushions  ^nd  furni¬ 
ture,  and  doing  such  work  as  may  be  necessary  to  keep  such 
cars  in  proper  condition  for  daily  use.  And  also  the  right, 
in  common  with  the  two  last  named  Companies*  and  sub¬ 
ject  to  the  stipulations  hereinafter  contained,  to  the  use 
of  the  baggage  room  and  cellar  thereunder,  on  the  easterly 
side  of  said  depot,  as  a  place  for  the  deposit  of  baggage 
brought  by  passenger  trains  arriving  at  said  depot. 


i 

Rooms.  Diagram  A.  Rooms.  Diagram  B.  Rooms. 
Diagram  C.  Limitation  as  to  Use  of  Rooms. 

i 

Section  XV.  Also  the  rooms  on  the  ground  flbor  on  the 
westerly  side  of  said  depot,  on  the  diagram  hereto  annexed 
marked  A,  extending  from  Forty-fifth  street  southerly,  to 
a  line  marked  “division  line  between  New  York  and  Har¬ 
lem,  and  New  York  Central  and  Hudson  River  Railroad 
Companies,’ ’  together  with  the  cellar  under  the  baggage 
room.  Also  the  rooms  on  the  second  floor  on  the  westerly 
side  of  said  depot,  on  diagram  hereto  annexed  marked  B, 
extending  from  Forty-fifth  street  southerly,  jto  a  line 
marked  “division  line  between  New  York  and  Harlem,  and 
New  York  Central  and  Hudson  River  Railroad  Com¬ 
panies”;  also  the  rooms  on  the  third  and  intermediate 
story,  and  all  rooms  above  on  the  westerly  side  of  said 
depot,  on  diagram  hereto  annexed  marked  C, 1  extending 


j 
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from  Forty-fifth  street  southerly,  to  a  line  marked  “  division 
line  between  New  York  and  Harlem,  and  New  York  Central 
and  Hudson  River  Railroad  Companies.”  All  of  said 
rooms  and  premises  herein  demised,  to  be  used  for  the  re¬ 
ception  and  accommodation  of  the  passengers  and  their 
baggage,  and  the  ticket,  package,  newspaper,  telegraph  and 
business  offices  of  said  New  York  Central  and  Hudson  River 
Railroad  Company,  and  for  no  other  purpose. 

396  Reservation  by  N.  Y.  &  Harlem.  Covenant  of  N.  Y. 

&  Harlem  as  to  Use  of  Reserved  Premises. 

Section  XVI.  The  New  York  and  Harlem  Railroad  Com¬ 
pany  reserves  for  itself  all  the  tracks,  platforms,  rooms, 
and  other  parts  of  said  depot,  and  yard  for  the  storage  of 
cars,  and  the  accommodations  therein  not  hereby  demised. 
All  the  aforesaid  premises  so  reserved  by  the  said  New 
York  and  Harlem  Railroad  Company,  are  to  be  used  for  its 
passenger  trains,  and  business  coming  over  The  New  York 
and  Harlem  Railroad,  or  any  part  thereof,  including  the 
City  lines;  and  it  covenants  with  the  other  parties  hereto, 
respectively,  not  to  apply  the  portions  or  accommodations 
so  reserved,  or  to  permit  them  to  be  applied,  to  any  other 
but  similar  purposes  to  those  to  which  the  two  Companies 
lessees  are  hereby  permitted  to  apply  the  corresponding 
portions  of  said  depot  and  accommodations  demised  to 
them,  respectively,  without  the  written  consent  of  the  said 
two  other  Companies.  And  it  is  further  agreed,  that  in  case 
the  said  New  York  and  Harlem  Railroad  Company  shall 
use  any  portions  of  the  platforms,  tracks  and  depot,  in  addi¬ 
tion  to  the  portions  herein  exclusively  devoted  to  the  use  of 
the  City  cars,  for  the  purposes  of  such  City  cars,  then,  and 
in  that  case,  The  New  York  and  Harlem  Railroad  Company 
shall  use  such  portions  for  the  accommodation  of  the  City 
cars  in  such  manner  as  not  to  obstruct  the  other  two  Com¬ 
panies  parties  hereto,  in  the  enjoyment  of  the  portions  of 
the  premises  hereby  secured  to  them. 

Necessity  for  Regulating  Use  of  Premises. 

Section  XVII.  And  whereas,  it  is  essential  for  the  pur¬ 
pose  of  avoiding  confusion  in  the  handling  of  trains  and 
cars  at  said  depot  and  yard,  and  in  the  transaction  of  the 
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business  there  to  be  done,  that  the  said  depot  and  yard  for 
the  storage  of  cars  should  be  under  the  charge  of  a  responsi¬ 
ble  person,  whose  duty  it  shall  be  to  regulate  the  entrance 
and  exit  of  trains  and  the  storage  of  cars,  to  preserve  order 
and  regularity  in  the  management  of  said  deppt,  and  to 
see  that  each  of  the  three  Companies  entitled  to  use  the 
same  receive  the  accommodations  to  which  it  is  entitled, 
without  favor  or  partiality. 

397  General  Agreement  as  to  Depot  Masterj 

i 

j 

i 

It  is  mutually  agreed  by  and  between  the  three  Compa¬ 
nies  parties  to  these  presents,  that  the  said  depot  and 
yard,  and  the  management  of  trains  on  the  approaches 
thereto  from  the  junction  of  The  Spuyten  Duyvil  and  Port 
Morris  Railroad  with  The  New  York  and  Harlemi  Railroad, 
including  the  electric  signals,  telegraph  and  other  appara¬ 
tus  for  regulating  such  trains,  shall,  at  all  times  during 
the  terms  hereby  granted,  be  under  the  sole  charge  and 
direction,  as  hereinafter  specified,  of  a  Depot  Master. 

His  Powers  and  Duties. 

It  shall  be  the  duty  of  said  Depot  Master  to  regulate  the 
entrance  of  all  trains  into  said  depot  and  their  ^xit  there¬ 
from,  so  as  to  avoid  collision,  interference  and  unnecessary 
detention  of  the  trains  of  either  of  said  Companies;  to  di¬ 
rect  all  switchings,  and  to  furnish  and  have  charge  of  all 
switches  and  necessary  switching  power ;  to  make  up  all  out¬ 
going  trains ;  to  direct  the  removal  of  trains  from  said  depot 
after  they  have  discharged  their  passengers ;  to  locate  them 
in  the  said  yard  for  the  storage  of  cars  in  such  manner  as 
he  shall  deem  most  convenient  for  all  the  parties  hereto;  to 
preserve  order  in  said  depot  and  said  yard  and  the  ap¬ 
proaches  thereto,  and  to  give  all  directions  which  may  be 
necessary  to  facilitate  the  transaction  of  the  business  there 
to  be  done ;  to  direct  as  to  the  lighting,  heating  and  cleaning 
of  the  car  room  in  said  depot  and  of  the  said  yard  for  the 
storage  of  cars;  and,  generally,  to  have  the  charge,  man¬ 
agement  and  regulation  of  the  exterior  and  interior  of  said 
depot  and  said  yard  and  the  approaches  thereto,!  excepting 
the  baggage  rooms  and  the  rooms  exclusively  occupied  or 
held  by  said  Companies  respectively  in  said  depot  building ; 
to  employ  such  other  persons  or  force  under  him  as  may 
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be  necessary  or  proper  to  the  due  discharge  of  the  duties 
hereby  devolved  upon  him ;  but  it  is  expressly  agreed  that, 
under  no  circumstances,  shall  said  Depot  Master  allow  any 
steam  or  locomotive  engine  to  be  admitted  into  said  depot. 

Employees  to  Conform  to  His  Regulations. 

Section  XVIII.  And  it  is  severally  covenanted  and  agreed 
thai  the  servants  and  employees  of  each  of  said  three 
398  Companies  will,  at  all  times,  promptly  obey  all  law¬ 
ful  orders  of  the  said  Depot  Master,  and  conform  to 
all  regulations  lawfully  made  by  him  in  regard  to  the  mat¬ 
ters  committed  to  his  charge. 

Discretionarv  Power  as  to  Use  of  Tracks  by  Incoming 

v  v  O 

Trains. 

Section  XIX.  It  is  further  covenanted  and  agreed  in 
manner  aforesaid  for  the  purpose  of  avoiding  the  deten¬ 
tion  of  any  of  the  trains  of  either  of  the  said  three  Com¬ 
panies  arriving  at  or  approaching  said  depot,  that  if  at  the 
time  of  the  arrival  of  any  such  train  the  three  tracks  here¬ 
inbefore  devoted  to  the  accommodation  of  incoming  trains 
should  be  occupied  or  obstructed  so  as  not  immediately  to 
admit  the  train  so  arriving,  such  Depot  Master  may,  in  his 
discretion,  direct  such  train  to  enter  upon  any  other  track 
in  said  depot  which  shall  be  at  the  time  unoccupied,  and 
there  to  discharge  its  passengers  and  their  baggage. 

When  Trains  to  be  Removed  from  Depot  and  Placed  in 

Yard. 

Section  XX.  It  is  further  severally  covenanted  and 
agreed  that,  as  soon  as  any  train  of  either  of  said  three 
Companies  arriving  at  said  depot  shall  have  discharged  its 
passengers  and  their  baggage,  such  train  shall  forthwith  be 
removed  from  said  depot  under  the  direction  of  said  Depot 
Master,  and  placed  in  such  part  of  the  yard  for  the  storage 
of  cars,  or  upon  such  track  or  tracks  in  said  depot  as  are 
hereby  devoted  to  the  use  of  the  Company  to  which  such 
train  belongs,  as  he  shall  direct. 

Use  of  Joint  Accommodations. 

It  is  mutually  agreed  by  and  between  the  parties  to  these 
presents,  that  in  respect  to  those  parts  of  said  depot  which 
are,  by  the  provisions  of  this  indenture,  appropriated  to 
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the  use  of  said  parties  in  common,  that  they  shall  be  man¬ 
aged  and  used,  as  far  as  practicable,  in  such  manner  that 
each  of  said  parties  may  be  accommodated  therein  to  the 
full  extent  of  the  requirements  of  the  business  which  such 
party  is  entitled  to  carry  on  in  said  depot,  and  tjhat  when¬ 
ever  required  by  it  for  use,  each  party  shall  be  entitled, 
under  the  direction  of  the  Depot  Master,  to  at  least  a  pro¬ 
portion  of  such  accommodations  corresponding  with  the 
proportion  of  taxes  and  general  depot  expenses  which  such 
party  has  herein  agreed  to  bear;  but  ea<ph  of  said 
399  three  Companies  is  to  be  entitled  to  one-third  of  the 
accommodations  in  said  yard  for  the  storage  of  cars. 

As  to  Loading  Express  and  Mail  Matter,  N.  Y.,  N.;H.  and  H. 

As  to  Loading  Baggage. 


Section  XXI.  And  The  New  York,  New  Haven  and  Hart- 
ford  Railroad  Company  covenants  and  agrees  |  with  The 
New  York  and  Harlem  Railroad  Company  that  all  express 
and  mail  matter  to  be  laden  on  the  outgoing  passenger 
trains  of  The  New  York,  New  Haven  and  Hartford  Rail¬ 
road  Company,  unless  laden  outside  the  depot^  shall  be 
brought  into  said  depot  through  the  entrances  fronting  on 
Fourth  avenue  northerly  of  the  baggage  room,  and  that  the 
outgoing  express  and  mail  cars  may  be  brought  upon  the 
most  easterly  track  of  said  depot,  so  to  be  laden;  and  for 
that  purpose  said  party  of  the  second  part  shall  have  the 
precedence  in  the  use  of  said  easterly  track  over  the  incom¬ 
ing  trains  of  the  three  Companies,  and  that  all  outgoing 
baggage  for  such  trains  shall  be  brought  into  said  depot 
through  the  baggage  room  leased  to  the  last  named  Com¬ 
pany  and  laden  upon  the  tracks  leased  to  it,  the  provisions 
of  this  section  to  be  subject,  however,  to  variation  by  said 
Depot  Master  as  convenience  may  require. 


Depot  Master  to  Regulate  Unloading  of  Express  Matter 

in  Depot. 

i 

Section  XXII.  It  is  mutually  agreed  between  tjie  parties 
hereto  that  no  express  matter  shall  be  discharged  on  any 
of  the  platforms  in  said  depot,  except  light  express  matter 
arriving  in  the  regular  baggage  cars  attached  to  tte  passen¬ 
ger  trains,  and  that  the  Depot  Master  shall  have;  power  to 

| 
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determine  what  express  matter  shall  be  so  discharged,  and 
the  time,  place  and  manner  of  discharging  the  same,  and 
also  the  mails  arriving  by  said  trains,  so  as  not  to  obstruct 
or  cause  delay  to  the  trains  or  passengers  of  either  of  the 
Companies,  or  to  interfere  with  the  delivery  of  baggage. 

As  to  Loading  Express  and  Mail  Matter  and  Baggage, 

N.  Y.  C.  and  H.  R. 

Section  XXIII.  And  The  New  York  Central  and  Hudson 
River  Railroad  Company  covenants  and  agrees  with  The 
New  York  and  Harlem  Railroad  Company  that  all  express 
and  mail  matter,  and  all  baggage  to  be  laden  on  the  outgoing- 
passenger  trains  of  The  New  York  Central  and  Hudson 
River  Railroad  Company,  unless  laden  outside  of 
400  the  depot,  shall  be  brought  into  said  depot  through 
the  entrances  fronting  on  the  new  street,  on  the  west¬ 
erly  side  of  said  depot,  on  the  premises  demised  to  the  last 
named  Company,  and  laden  on  the  tracks  demised  to  that 
Company. 

Same  as  to  N.  Y.  &  Harlem. 

Section  XXIY.  And  it  is  agreed  that  all  express  and  mail 
matter  to  be  laden  on  the  outgoing  passenger  trains  of 
The  New  York  and  Harlem  Railroad  Company,  unless 
laden  outside  of  the  depot,  shall  be  brought  into  said  depot 
through  the  entrances  fronting  on  Fourth  Avenue,  north¬ 
erly  of  the  baggage  room,  and  that  the  outgoing  express 
and  mail  cars  may  be  brought  upon  the  most  easterly  track 
of  said  depot,  so  to  be  laden,  and  for  that  purpose  said 
party  of  the  first  part  shall  have  the  precedence  in  the  use 
of  said  easterly  track  over  the  incoming  trains  of  the  three 
Companies,  and  that  all  the  outgoing  baggage  for  such 
trains  of  said  Company  shall  be  brought  into  said  depot 
through  the  baggage  rooms  reserved  by  it  and  laden  upon 
the  tracks  reserved  by  it ;  the  provisions  of  this  section  to  be 
subject,  however,  to  variation  by  said  Depot  Master  as 
convenience  may  require. 

Depot  Master  to  Regulate  Admission  of  Certain  Vehicles 
Into  Depot.  And  Also  Handling  Freight  Therein. 

Section  XXV.  And  the  parties  hereto  severally  covenant 
and  agree  that  they  will  not,  excepting  upon  emergency, 
and  with  the  consent  and  under  the  direction  of  the  Depot 
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Master,  cause  or  allow  any  express  or  mail  wagons,  carts 
or  other  wagons,  carriages,  or  vehicles  of  siihilar  char¬ 
acter,  to  be  brought  into  said  depot;  and  that! they  shall, 
under  no  circumstances,  use  the  said  depot  for  the  trans¬ 
action  of  freight  business,  or  lade  or  unlade  hny  freight 
therein  other  than  the  baggage  of  passengers^  the  mails 
and  such  express  matter  as  is  hereinbefore  specified;  and 
that  all  baggage  shall  be  unloaded  from  the  cars  of  the 
respective  Companies  under  the  direction  of  i  the  Depot 
Master,  expeditiously  and  without  delay,  and  in  such  man¬ 
ner  as  not  to  obstruct  the  tracks. 

i 

i 

Baggage  Master.  How  Appointed.  To  be  Responsible  for 

Baggage.  Each  Party  to  Fix  Its  Rates  for  Storage. 

Collections,  How  Disposed  of. 

| 

Section  XXVI.  And  it  is  further  covenanted  and  agreed 
in  manner  aforesaid  that  the  baggage  room  and  cellar  there¬ 
under  on  the  easterly  side  of  said  depot  shall  be 
401  placed  under  the  exclusive  charge  and  control  of  a 
Baggage  Master,  to  be  appointed  in  the  s4me  manner 
as  said  Depot  Master,  and  subject  to  removal  in  the  same 
way,  who  shall  give  such  security  as  the  parties  hereto  shall 
require,  and  who  shall  represent  each  of  said  Companies  in 
respect  to  the  care  of  baggage  arriving  by  its  trains;  and 
shall  undertake  to  be  personally  responsible,  and  to  hold 
each  of  said  Companies  harmless  against  all  claims  from 
loss  of  or  damage  to  baggage  after  its  arrival  at  said  depot 
and  until  it  shall  have  left  the  same;  and  that  no  person 
shall  be  admitted  to  said  baggage  room  except  by  direction 
or  consent  of  said  Baggage  Master  or  his  agents ;  and  that 
neither  of  the  parties  hereto  is  to  be  charged  with  the  care 
of  said  baggage  room  or  its  contents,  or  to  be  responsible 
in  case  any  person  improperly  obtains  admittance  thereto ; 
and  that  each  of  said  Companies  shall  have  the!  right  to  fix 
its  own  rates  for  the  storage  of  baggage  coming  into  said 
baggage  room  from  its  own  trains.  And  said  Baggage 
Master  shall  collect  and  pay  over  to  the  Treasurer  of  The 
New  York  and  Harlem  Railroad  Company  all  moneys  ac¬ 
cruing  on  account  of  such  storage,  to  be  by  said  Treasurer 
credited  to  the  joint  account  of  the  three  Companies. 
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Depot  Master,  Appointment  and  Removal. 

Section  XXVII.  It  is  mutually  agreed  that  the  Depot 
Master  hereinbefore  mentioned  shall  be  appointed  annually 
by  the  unanimous  consent,  in  writing,  of  the  Presidents  or 
Vice-Presidents  of  the  said  three  Companies,  and  shall  be 
removable  at  any  time  by  the  written  order  of  the  Presi¬ 
dent  or  Vice-President  of  either  of  said  Companies.  And 
in  case  of  such  removal,  or  of  a  vacancy  in  the  office  of 
Depot  Master  arising  by  death,  disability,  resignation  or 
otherwise,  another  shall  forthwith  be  appointed  by  the 
mutual  consent  of  the  Presidents  or  Vice-Presidents  of  the 
three  Companies  for  the  term  of  one  year,  subject  to  re¬ 
moval  in  the  manner  hereinbefore  prescribed.  And  in  case 
the  said  parties  shall  be  unable  to  agree,  then,  and  in  that 
case,  such  Depot  Master  shall  be  appointed  by  the  Gov¬ 
ernor  of  the  State  of  New  York,  and  such  appointee 
402  shall  hold  office  until  his  successor  shall  be  agreed 
upon  by  the  three  Companies  in  manner  before  men¬ 
tioned,  subject,  however,  to  the  right  of  either  of  said  par¬ 
ties  to  remove  such  appointee  in  the  same  manner  as  if  he 
had  been  appointed  by  said  Companies,  provided,  however, 
that  no  removal  of  any  Depot  Master  by  either  of  the  par¬ 
ties  hereto  under  this  section  shall  take  effect  until  the  time 
specified  in  a  written  notice  of  such  removal  to  be  given  to 
each  of  the  other  parties  hereto,  and  which  time  shall  be 
not  less  than  ten  davs  nor  more  than  fifteen  days  from  the 
service  of  such  notice. 

Depot  Master  to  Make  Certain  Repairs  to  Premises. 

Expense  Thereof,  how  Borne. 

Section  XXVIII.  It  is  further  mutually  agreed  between 
the  several  parties  hereto  that  all  necessary  and  proper 
repairs  upon  the  exterior  or  interior  of  any  part  of  said 
depot,  and  upon  the  yard  for  the  storage  of  cars,  and  the 
structures  thereon  erected  or  to  be  erected,  and  the  tracks 
south  of  Fifty-second  street  and  north  of  Forty-second 
street,  leading  to  the  said  depot  and  yard  for  the  storage 
of  cars  (except  the  two  main  tracks  on  the  Fourth  avenue), 
and  upon  the  electric  signal,  telegraph  and  other  appa¬ 
ratus  for  regulating  trains  below  the  Harlem  River,  and 
upon  all  buildings  and  sheds  now  erected  or  in  process 
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of  erection  in  said  yard  for  the  storage  of  cars,  and  upon 
all  other  structures  which  may  hereafter  be  erected  thereon, 
by  and  with  the  written  consent  of  said  three !  Companies, 
excepting,  however,  the  interior  of  the  rooms:  and  offices 
occupied  exclusively  by  said  Companies,  respectively,  and 
also  all  expenditures  for  men,  material,  supplies  and  equip¬ 
ments  necessary  to  be  made  for  the  benefit  of |  the  parties 
hereto  in  conducting  the  business  in  the  said  depot  and 
yard  for  the  storage  of  cars,  shall  be  made  by  and  under 
the  direction  of  the  said  Depot  Master,  and  that  the  ex¬ 
pense  thereof  shall  be  borne  by  the  several  parties  hereto 
in  the  proportions  hereinafter  mentioned;  and  that  state¬ 
ments  of  the  work  so  done,  and  the  cost  thereof,  and  the  ex¬ 
penditures  so  incurred,  shall  be  furnished  by  said  Depot 
Master  to  the  treasurer  of  each  of  said  Companies  monthly. 

i 

_  _  I 

403  Yearly  Rent,  N.  Y.,  N.  H.  and  H.  Amount.  Quar¬ 
terly.  Percentage  of  Aggregate  Cost  of  Premises. 

i 

i 

Section  XXIX.  The  New  York,  New  Haven  and  Hartford 
Railroad  Company,  in  consideration  of  the  premises,  cov¬ 
enants  and  agrees  with  The  New  York  and  Harlem  Rail¬ 
road  Company  to  pay  to  it  for  the  premises  and  privileges 
hereby  demised  to  The  New  York,  New  Haveh  and  Hart¬ 
ford  Railroad  Company,  a  yearly  rent  of  —  dollars,  pay¬ 
able  in  equal  quarter  yearly  payments  on  the  first  days  of 
February,  May,  August  and  November,  in  each  year  during 
the  term  of  this  lease,  which  sum  is  the  interest  on  —  per 
cent,  of  the  sum  of  —  dollars,  which  is  the  aggregate  cost 
of  the  premises  and  property  demised  hereby.; 

i 

i 

Yearly  Rent,  N.  Y.  C.  &  H.  R..  Amount.  Quarterly.  Per¬ 
centage  of  Aggregate  Cost  of  Premises. 

Section  XXX.  The  New  York  Central  and  Hudson  River 
Railroad  Company,  in  consideration  of  the  premises,  cov¬ 
enants  and  agrees  with  The  New  York  and  Harlem  Rail¬ 
road  Company  to  pay  to  it  for  the  premises  and  privileges 
hereby  demised  to  the  said  New  York  Central  and  Hudson 
River  Railroad  Company  a  yearly  rent  of  —  dollars,  pay¬ 
able  in  equal  quarter  yearly  payments  on  the  first  days  of 
February,  May,  August  and  November,  in  each  year  dur- 

i 

i 

; 

i 

| 
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ing  said  term,  which  said  sum  is  the  interest  on  —  per 
cent,  of  the  sum  of  —  dollars,  being  the  aggregate  cost  of 
the  said  premises  and  property  hereby  demised. 

Certain  Expenses  of  Depot,  &c.,  to  be  Additional  to  Rent. 

Proportion  to  be  Borne  by  Each  Party. 

Section  XXXI.  And  it  is  further  mutually  agreed  by  and 
between  the  three  Companies  parties  to  these  presents, 
that  the  following  payments  and  expenses  in  addition  to 
said  rent  connected  with  said  depot  and  yard  for  the 
storage  of  cars  shall,  during  the  term  of  this  lease,  be  borne 
and  paid  by  the  said  three  Companies  in  the  proportion 
of  —  per  cent,  by  The  New  York  and  Harlem  Railroad 
Company,  —  per  cent,  by  The  New  York,  New  Haven  and 
Hartford  Railroad  Company,  and  —  per  cent,  by  The  New 
York  Central  and  Hudson  River  Railroad  Company,  viz: 

Taxes.  Croton  Water  Rents. 

First.  All  taxes  and  assessments,  ordinary  and  extraor¬ 
dinary,  which  may  at  any  time  during  the  term 
404  hereby  granted  be  assessed  or  imposed  upon  said 
depot  and  yard  for  the  storage  of  cars,  or  the  land 
on  which  they  are  situated,  or  the  buildings  or  improve¬ 
ments  thereon,  or  any  part  of  either  under  the  authority  of 
any  law  of  the  State  of  New  York,  or  of  the  United  States 
of  America  now  existing,  or  which  may  hereafter  be  en¬ 
acted,  including  all  Croton  water  rents  or  sums  which 
may  be  payable  for  the  use  of  Croton  water  in  said  depot 
and  yard  for  the  storage  of  cars ;  provided,  however,  that 
no  outlays  or  expenses  incurred  or  to  be  incurred  by  The 
New  York  and  Harlem  Railroad  Company  in  perfecting 
or  securing  its  title  to  any  part  of  the  premises  hereby 
leased,  shall  be  borne  by  said  New  York,  New  Haven  and 
Hartford  Railroad  Company. 

Interest  on  Value  of  Certain  Improvements. 

Second.  Interest  at  the  rate  of  seven  per  cent,  per  an¬ 
num  upon  all  permanent  improvements  which  may  be  here¬ 
after  made  or  erected  by  the  party  of  the  first  part,  in 
and  upon  said  yard  for  the  storage  of  cars,  or  any  part 
thereof,  or  upon  said  car  house  or  depot,  for  the  benefit 


I 

.  j 
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and  with  the  written  consent  of  the  three  Companies  using 
the  same. 

Certain  Expenses  to  be  Borne  Equally. 

And  it  is  further  mutually  agreed  by  and  between  the 
three  Companies  parties  to  these  presents,  that  the  follow¬ 
ing  payments  and  expenses  connected  with  said  depot  and 
yard  for  the  storage  of  cars  shall,  during  the; term  of  this 
lease,  be  borne  and  paid  by  the  said  three  Companies 
equally,  viz : 

Repairs. 


First .  The  cost  of  all  necessary  and  proper  ijepairs  made 
by  and  under  the  direction  of  the  Depot  Master,  between 
Forty-second  and  Fifty-second  streets,  as  herein  provided. 

Rebuilding. 


Second.  The  cost  and  expense  of  repairing  or  re-build¬ 
ing  any  part  of  the  depot,  or  any  of  the  structures  herein¬ 
before  mentioned,  which  may  be  injured  or  destroyed  by 
act  of  God,  fire,  civil  commotion,  violence,  or  casualty. 


Compensation  of  Depot  Master  and  His  Employees. 

Third.  The  compensation  agreed  by  the  parties  hereto 
to  be  paid  to  the  Depot  Master  and  his  employees,  and  to 
the  Baggage  Master  and  his  employees,  and  also  all  expendi¬ 
tures  incurred  by  them  in  the  discharge  of  their  duties, 
between  Forty-second  and  Fifty-second  streets,  as  is  herein 
provided. 


405  Lighting,  Heating  and  Cleaning: 

i 

Fourth.  The  expense  of  lighting,  heating,  and  cleansing 
the  large  car  room  in  said  depot,  and  the  passages  leading 
thereto ;  and  the  said  yard  for  the  storage  of  pars,  and  the 
buildings  which  may  be  erected  thereon ;  and  also  of  heat¬ 
ing,  by  steam,  the  offices,  baggage  rooms,  and;  other  rooms 
occupied  by  said  three  Companies  respectively. 

Each  Party  to  Repair  the  Rooms  Occupied  Exclusively. 

; 

Section  XXXII.  It  is  hereby  mutually  agreed,  that  each 
of  said  three  Companies  will  keep  in  repair  tfye  rooms  and 
offices  occupied  exclusively  by  it.  And  further,  that  in 
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case  any  damage  shall  be  done  to  any  part  of  said  depot 
and  yard  for  the  storage  of  cars,  or  the  structures  thereon, 
or  the  approaches  thereto,  through  the  negligence  of  either 
of  the  Companies,  its  servants  or  agents,  such  Company 
shall  bear  the  whole  expense  of  repairing  such  damages. 

Lessees’  Covenants  as  to  Paying  Taxes  and  Other  Items. 

Proviso. 

Section  XXXIII.  And  each  of  the  said  two  Companies, 
lessees,  hereby  covenants,  to  and  with  The  New  York  and 
Harlem  Railroad  Company,  that  such  Company,  lessee, 
will,  on  demand,  in  addition  to  said  rents,  pay  its  propor¬ 
tion,  hereinbefore  declared,  of  the  taxes,  assessments,  and 
Croton  water  rents,  and  dues  hereinbefore  mentioned,  unto 
The  New  York  and  Harlem  Railroad  Company  as  soon  as 
the  same,  or  any  part  thereof,  shall  be  paid  to  the  proper 
authorities;  and  that  it  will  not  contest  or  dispute  the 
regularity  or  validity  of  any  such  tax  or  assessment  which 
The  New  York  and  Harlem  Railroad  Company  shall  pay. 
Provided,  that  before  making  any  such  payment,  said  New 
York  and  Harlem  Railroad  Company  shall  give  to  said 
other  two  Companies  reasonable  notice  of  such  tax  or  as¬ 
sessment  before  paying  the  same,  and  shall,  upon  the  writ¬ 
ten  request  of  either  of  said  two  other  Companies,  contest 
the  regularity  or  validity  of  any  such  tax  or  assessment,  at 
the  joint  expense  of  the  three  parties  hereto,  in  the  propor¬ 
tion  aforesaid.  But  such  taxes  or  assessments  so  required 
to  be  contested,  may  be  paid  by  The  New  York  and  Harlem 
Railroad  Company  under  duress  and  protest,  if  it  shall 
deem  that  course  necessary,  and  it  shall  be  entitled  to  re¬ 
imbursement  from  the  other  Companies  of  their  respective 
proportions  thereof,  as  hereinbefore  provided. 

406  Proviso. 

But  The  New  York  and  Harlem  Railroad  Company  shall, 
on  the  written  request  of  either  of  said  two  other  Com¬ 
panies,  take  legal  proceedings  to  recover  back  the  amounts 
so  paid ;  and  all  expenses  incurred  by  it,  or  to  which  it  may 
be  subjected  in  consequence  of  such  proceedings,  shall  be 
borne  by  the  three  parties  hereto  in  the  proportions  afore¬ 
said;  and  all  moneys  refunded  or  recovered  back,  shall  be¬ 
long  to  said  parties  respectively,  in  the  proportions  afore¬ 
said. 
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Lessees’  Covenant  not  to  Assign  or  Underlet.  For  What 
Purpose  Demised  Premises  are  to  be  Used.  For  What 
Purpose  Premises  Reserved  by  New  York  and  Harlem 
are  to  be  Used. 

I 

And  each  of  the  said  Companies,  lessees,  hereby  cove¬ 
nants  with  The  New  York  and  Harlem  Railroad  Company 
its  successors  and  assigns,  not  to  assign  this  lehse,  or  any 
interest  therein,  or  in  any  part  of  the  premises  or  privileges 
hereby  demised,  or  to  underlet  the  same  or  any  part 
thereof,  without  the  previous  written  consent  of  The  New 
York  and  Harlem  Railroad  Company,  and  also  ;  not  to  use 
or  occupy  any  part  of  the  demised  premises  or 'privileges, 
or  permit  the  same  to  be  used  or  occupied,  for  any  pur¬ 
poses  other  than  those  for  which  the  same  are  hereby  stated 
to  be  demised;  and  The  New  York  and  Harlem  Railroad 
Company,  during  the  continuance  of  this  lease, I  covenants 
with  the  two  other  Companies  aforesaid,  that  the  portions 
of  said  depot  and  yard  for  the  storage  of  cars,  ^nd  accom¬ 
modations  reserved  by  it,  shall  not  be  used,  during  the  term 
hereby  granted,  for  any  other  purposes  than;  those  for 
which  they  are  hereinbefore  stated  to  be  reserved. 


Use  of  Undemised  Premises  by  New  York  and  Harlem  to 
be  Subject  to  Regulations  of  Depot  and  Baggage  Master. 


Section  XXXIV.  It  is  hereby  further  mutually  cove¬ 
nanted  and  agreed  by  said  New  York  and  Harlem  Railroad 
Company,  that  in  the  use  by  it  of  the  portions  of  I  said  depot 
and  yard  for  the  storage  of  cars  not  hereby  demised,  said 
Company  shall  be  and  remain  subject  to  the  regulations 
and  directions  of  said  Depot  Master,  and  said  Baggage 
Master,  in  the  same  manner,  and  to  the  same  eitent  in  all 
respects,  as  said  other  two  Companies  are,  by  the  terms  of 
this  Indenture  hereinbefore  stated.  1 


Proviso  as  to  Non-payment  of  Rent.  Lease  to  Become 
Void  at  Option  of  N.  Y.  &  Harlem.  Covenants  to  Leave 
and  Surrender  on  Termination  of  Lease.  Condition  of 
Premises  When  Surrendered. 


Section  XXXV.  Provided,  always,  and  these  presents 
are  upon  the  express  condition,  that  if  either  of  the  said 
Companies,  lessees,  shall  at  any  time  during  the  term 
407  of  this  lease  make  default  and  continue  therein  for 
a  period  of  thirty  days  after  demand  thereof  in  writ- 
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ing,  in  the  payment  of  the  yearly  rent  hereinbefore  reserved 
to  be  paid  by  it  or  any  part  thereof  when  due,  then,  and  in 
every  such  case,  and  although  no  advantage  may  have  been 
taken  of  previous  defaults,  these  presents  and  the  term 
hereby  granted  shall,  as  to  such  defaulting  Company,  cease 
and  become  void  at  the  option  of  The  New  York  and  Har¬ 
lem  Railroad  Company,  its  successors  or  assigns;  and  it 
shall  be  lawful  for  it  or  them  into  and  upon  the  premises 
hereby  demised  to  such  defaulting  Company,  or  into  any  part 
thereof,  in  the  name  of  the  whole,  to  re-enter  and  the  same 
to  have  again,  re-possess  and  enjoy  as  in  their  first  and 
former  estate,  anything  hereinbefore  contained  to  the  con¬ 
trary  thereof  in  any  wise  notwithstanding,  and  each  of 
the  said  Companies,  lessees,  hereby  further  covenants  to 
and  with  The  New  York  and  Harlem  Railroad  Company 
its  successors  and  assigns,  that  on  the  expiration  or  sooner 
termination  of  the  term  hereby  granted,  such  Company 
will  quietly  leave,  surrender  and  yield  up  the  premises  and 
privileges  hereby  demised  to  it,  with  the  appurtenances, 
unto  The  New  York  and  Harlem  Railroad  Company,  its 
successors  and  assigns,  and  that  the  portions  of  said  prem¬ 
ises  appropriated  to  either  of  said  two  Companies  ex¬ 
clusively  shall  be  delivered  up  in  as  good  plight  and  con¬ 
dition  as  reasonable  use  and  wear  will  permit. 

Option  to  Lessees  to  Terminate  Lease  if  Deprived  of  Use 

of  Demised  Premises.  Proviso  as  to  Notice.  Time  When 

Notice  Shall  Take  Effect. 

Section  XXXVI.  It  is  further  mutually  agreed  between 
the  parties  hereto,  that  in  case  either  of  the  parties  of  the 
second  and  third  parts  hereto  shall  be  deprived  of  the  use 
of  the  said  depot  and  prevented  from  using  it  for  the  pur¬ 
poses  herein  mentioned  by  Legislative  or  Municipal  in¬ 
terference  and  against  its  will,  or  by  being  prevented  from 
running  their  trains  by  steam  to  Forty-ninth  street,  or  by 
any  failure  of  the  title  of  said  party  of  the  first  part  to 
the  premises  hereby  leased,  then,  and  in  that  case,  this  lease 
shall,  at  the  option  of  such  party  of  the  second  or  third 
part,  cease  and  be  determined.  Provided  that  such 
408  option  be  exercised  and  notice  thereof  given  to  the 
other  parties  hereto,  vfithin  sixty  days  after  such 
party  shall  have  been  deprived  of  the  use  of  such  depot,  or 
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shall  have  been  in  manner  aforesaid  prevented  from  run¬ 
ning  their  trains  by  steam,  in  which  case  the  interest  of 
said  party  so  exercising  said  option  shall  cea^e  and  de¬ 
termine  at  the  time  in  said  notice  specified,  which  shall 
not  be  less  than  one  year  from  the  time  of  giving  such 
notice,  unless  within  that  time  the  obstruction  t6  such  use 
shall  have  been  removed,  in  which  case  said  notice  of  option 
shall  be  deemed  to  have  been  withdrawn. 

i 

Business  of  or  for  Lines  Competing  with  Parties  Hereto 
not  to  be  Transacted  in  Depot  or  Offices. 

Section  XXXVII.  It  is  further  mutually  agreed  between 
the  several  parties  hereto,  and  they  respectively  covenant, 
each  with  the  others,  that  no  part  of  said  depot  building 
shall  be  used  or  permitted  to  be  used  for  the  salp  of  tickets 
for  opposition,  rival  or  competing  lines  with  either  of  the 
parties  hereto ;  and  that  neither  of  said  parties  hereto  will 
sell,  or  permit  to  be  sold  in  its  offices,  tickets  for!  such  rival 
or  competing  lines ;  and  that  no  handbills,  placards  or  ad¬ 
vertisements  of  such  rival  or  competing  lines  shall  be  posted 
in  any  part  of  the  depot,  or  of  the  offices  or  rooms  reserved 
for  the  exclusive  use  of  either  of  the  parties  hereto;  and 
that  no  runners  or  persons  employed  in  the  sale  of  tickets 
or  in  procuring  contracts  for  freight,  passengers  or  bag¬ 
gage  for  such  rival  or  competing  lines,  shall  be  allowed  in 
or  upon  any  part  of  said  depot,  or  there  permitted  to  ply 
such  vocation. 

Lessor’s  Covenant  for  Peaceable  Possession. 

j 

i 

Section  XXXVIII.  And  the  said  party  of  the  first  part 
covenants  and  agrees  with  the  parties  of  the  second  and 
third  parts  hereto  respectively  that,  the  said  several  parties 
of  the  second  and  third  parts  paying  the  rent  and  sums  of 
money  hereinbefore  reserved,  and  performing  the  cove¬ 
nants  and  agreements  aforesaid  on  their  parts  respectively 
to  be  performed,  shall  and  may  at  all  times  during  the 
term  hereby  granted,  peaceably  have,  hold  and  enjoy  the 
premises  herein  demised  to  them  respectively,  without  any 
manner  of  trouble  or  hindrance  of  or  from  the  party 
409  of  the  first  part,  or  any  other  person  pr  persons 
claiming  under  them.  | 


i 
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Proviso  as  to  Rebuilding  in  Certain  Cases.  Expense 

Thereof,  How  Borne. 

Section  XXXIX.  In  case  of  a  total  destruction  of  the 
depot  building  by  act  of  God,  fire,  civil  commotion,  violence 
or  casualty,  the  said  building  shall  be  rebuilt  with  all  pos¬ 
sible  despatch,  and  at  the  joint  expense  of  the  several  par¬ 
ties  hereto,  which  they  shall  bear  in  the  proportions  in 
which  the  taxes  and  assessments  on  said  property  are  here¬ 
tofore  agreed  to  be  borne. 

Proviso  as  to  Assigning  Lease.  In  Case  of  Consolidation. 

Proviso  as  to  Competing  Line. 

Section  XL.  It  is  agreed  that  either  of  the  Companies 
parties  hereto,  may  assign  and  transfer  its  rights  and  in¬ 
terests  under  this  lease  to  either  of  the  other  Companies 
parties  hereto.  And  that  in  case  either  of  the  parties  here¬ 
to  shall  become  consolidated,  or  united  with,  or  merge  in, 
either  of  the  other  Companies  parties  hereto,  or  shall  be¬ 
come  consolidated,  or  united  with,  or  merge  in,  any  other 
Company  which  shall  operate  the  present  railroad  of  such 
Company  party  hereto,  the  transfer  by  the  latter  of  its  in¬ 
terests  under  this  lease  to  such  other  Company  shall  not  be 
deemed  a  transfer  or  alienation  contrary  to  the  provisions 
of  this  lease.  Provided,  however,  that  if  such  Company  to 
which  it  may  be  proposed  to  make  such  transfer  be  a  rival, 
opposition  or  competing  line  to  or  with  either  of  the  Com¬ 
panies  parties  hereto,  such  transfer  shall  not  be  made 
without  the  consent  of  such  latter  Company;  and  also 
further  provided,  that  no  transfer  made  by  virtue  of  this 
section  shall  authorize  or  entitle  the  transferee  or  assignee 
to  use  the  said  depot  premises,  privileges  or  accommoda¬ 
tions  hereby  demised,  or  any  part  thereof,  for  any  purposes 
other  than  those  to  which  the  same  are  by  the  terms  hereof 
restricted. 

Provision  to  Readjust  Rent  at  End  of  Five  Years.  On 

Application  of  Either  Party.  On  Six  Months’  Notice. 

Arbitration  Provided  For.  Re-adjustment  at  End  of 

Each  Period  of  Five  Years. 

Section  XLI.  It  is  further  agreed  that  the  provisions 
which  regulate  the  percentage  or  proportion  of  the  aggre¬ 
gate  cost  of  the  said  premises  and  property  leased,  the  in- 
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terest  on  which  is  the  rent  which  the  parties  are  tb  pay  for 
the  portions  of  the  premises  and  property  hereby  allotted 
to  or  demised  to  them,  respectively,  and  the  provi- 
410  sions  which  regulate  the  percentage  or  proportion  in 
which  the  respective  parties  agree  to  beai^  and  pay 
the  annual  charges  and  repairs,  and  other  expenditures 
mentioned  in  sections  twenty-nine,  thirty  and  thifty-one  of 
this  agreement,  shall,  at  the  expiration  of  five  years  from 
the  day  when  this  lease  shall  take  effect,  be  revised  and  re¬ 
adjusted  on  the  application  of  either  of  the  parties  hereto ; 
provided,  that  such  party  so  desiring  such  revision  shall 
give  notice  in  writing  to  each  of  the  other  parties  hereto, 
six  months  before  the  expiration  of  said  five  yeafs,  and  in 
such  case,  unless  the  parties  hereto  shall,  by  agreement, 
adjust  the  said  percentages  or  proportions,  such  revision 
shall  be  made  by  three  persons  as  herein  provided,  who 
shall,  after  hearing  the  several  parties  and  such  testimony 
as  they  shall  offer,  make  and  deliver  in  triplicate  to  each  of 
the  said  parties,  a  report,  in  writing,  signed  by  them,  stat¬ 
ing  the  conclusions  reached  by  them,  and  their;  reasons; 
and  the  report  of  said  persons  shall  be  binding  iupon  the 
several  parties  hereto  until  the  expiration  of  the  second 
period  of  five  years;  and  in  respect  thereto,  this  instru¬ 
ment  shall  be  construed  and  take  effect  as  if  its  provisions 
had  been  modified  in  conformity  with  such  repoiit;  and  at 
the  expiration  of  each  successive  period  of  five  years  the 
said  percentages  shall  be  subject  to  revision  and  modifi¬ 
cation  in  the  manner  above  mentioned. 

I 

Arbitrators ;  How  Appointed,  in  Case  Parties  Fail  to 
Agree  Upon  Them.  Aggregate  Cost  of  Premises  Not 
to  be  Readjusted. 

If  the  parties  shall  fail  to  agree  upon  the  three  persons 
to  make  such  revision,  they  shall  be  appointed  by  the  Chief 
Justice  of  the  Court  of  Appeals  of  the  State  of  New  York, 
in  writing,  upon  the  application  of  the  party  desiring  such 
revision,  and  upon  a  previous  notice,  in  writing,  to  each  of 
the  other  parties,  of  thirty  days,  specifying  the  Jime  and 
place,  when  and  where  such  application  is  to  be  made.  It 
is  expressly  understood  that  this  section  does  not  author¬ 
ize  any  re-adjustment  of  the  aggregate  cost  of  the!  premises 
and  property  leased,  nor  of  the  particular  portions  of  the 
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depot  and  yard  for  the  storage  of  cars  allotted  to  and  occu¬ 
pied  by  each  party. 

411  N.  Y.,  N.  H.  &  H.  May  Use  Certain  Tracks  Through 
the  Depot  in  Case  Certain  Tracks  Now  Outside 
are  Removed. 

Section  XLII.  So  long  as  the  two  main  tracks  in  Fourth 
avenue,  lying  outside  and  easterly  of  the  easterly  wall  of 
said  depot  shall  remain,  and  the  New  York,  New  Haven 
and  Hartford  Railroad  Company  shall  be  allowed  to  use 
the  same  in  the  manner  provided  in  an  agreement  of  March 
seventeenth,  one  thousand  eight  hundred  and  forty-eight, 
between  The  New  York  and  Harlem  Railroad  Company 
and  The  New  York  and  New  Haven  Railroad  Company, 
The  New  York,  New  Haven  and  Hartford  Railroad  Com¬ 
pany  shall  not  have  or  claim  any  rights  in  said  depot  or 
on  any  of  the  tracks  running  into  or  through  the  same, 
except  such  as  may  be  conferred  by  this  lease,  but  shall 
use  said  two  outside  tracks  under  said  agreement  of  March 
seventeenth,  one  thousand  eight  hundred  and  forty-eight; 
and  that  in  case  said  outside  tracks  shall  be  removed,  or 
the  use  thereof  shall  be  prohibited  by  the  public  authori¬ 
ties,  the  two  tracks  now  running  through  the  said  depot 
shall  be  the  main  tracks  of  The  New  York  and  Harlem 
Railroad  Company,  and  subject  to  use  by  the  parties  to 
said  agreement  as  such;  and  the  said  parties  shall  be  al¬ 
lowed  to  pass  over  the  said  two  tracks  and  through  the 
said  depot,  but  not  to  stop,  or  receive,  or  discharge  pas¬ 
sengers,  freight  or  other  articles  therein,  or  to  make  any 
use  thereof  other  than  to  use  said  two  tracks  for  the  transit 
of  its  cars  to  and  from  points  below  Forty-second  street, 
except  as  provided  in  and  in  pursuance  of  and  under  this 
lease. 

Depot  Master  Authorized  to  Make  Certain  Changes  in 

Premises  Within  Six  Months. 

Section  XLIII.  The  Depot  Master  is  hereby  authorized 
and  empowered,  within  six  months  from  the  date  of  this 
agreement,  in  case  he  shall  find  it  necessary,  to  properly 
accommodate  the  baggage,  mail  and  light  express  matter 
carried  in  baggage  cars  as  provided  by  this  agreement  for 
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the  outgoing  trains  of  said  second  party,  to  cut  off  the 
easterly  end  of  the  wide  platform  on  diagram  A,  numbered 
fifteen  (15),  and  to  put  in  an  additional  track  as  shown  by 
the  dotted  lines,  numbered  sixteen  (16),  and  to  permit  the 
baggage  cars  of  outgoing  trains  of  the  said  second;  party  to 
be  brought  upon  said  track  for  the  purpose;  of  being 
412  loaded;  also  to  cut  a  window-opening  through  the 
division  wall  at  the  point  marked  seventeen  (17), 
and  a  doorway  at  point  marked  eighteen  (18)  on  said  dia¬ 
gram,  in  order  to  enable  passengers  of  said  second  party 
to  pass  through  and  check  their  baggage. 

In  Witness  Whereof ,  the  parties  hereto  have  hereunto 
caused  their  respective  corporate  seals  to  be  afijxed,  and 
these  Presents  to  be  subscribed  by  the  Vice-Prefcident  of 
the  parties  of  the  first  and  third  parts,  and  the  President 
of  the  party  of  the  second  part. 

[Seal  New  York  &  Harlem  R.  R.  Co.] 

THE  NEW  YORK  AND  HARLEM 
RAILROAD  COMPANY, 

By  W.  H.  VANDERBILT,  j 

Vice-President,  j 

Attest : 


ROBERT  J.  NIVEN, 

Secretary. 


i 


[Seal  New  York,  New  Haven  &  Hartford  R.  ft.  Co.] 


THE  NEW  YORK,  NEW  HAVEN  AND 
HARTFORD  RAILROAD  CO.,  i 
By  WM.  D.  BISHOP, 

President. 


[Seal  New  York,  Central  &  Hudson  River  RjR.  Co.] 


THE  NEW  YORK  CENTRAL!  AND 
HUDSON  RIVER  RAILROAD  COM¬ 
PANY, 

By  W.  H.  VANDERBILT, 

Vice-President.  \ 


Attest : 

E.  D.  WORCESTER, 

Sec’y  N.  Y.  C.  &  H.  R.  R.  Co. 


Sealed  and  delivered  in  presence  of 
W.  J.  VAN  ARSDALE. 
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State  of  New  York, 

City  and  County  of  New  York ,  ss: 

On  this  seventeenth  day  of  November,  in  the  year  one 
thousand  eight  hundred  and  seventy-two,  before  me  per¬ 
sonally  came,  Robert  J.  Niven,  Secretary  of  The 

413  New  York  and  Harlem  Railroad  Company,  to  me 
personally  known,  who,  being  by  me  duly  sworn, 

said:  That  he  resided  in  the  City  of  New  York;  that  he 
was  the  Secretary  of  The  New  York  and  Harlem  Railroad 
Company ;  that  he  knew  the  corporate  seal  of  the  said  Com¬ 
pany;  that  the  seal  affixed  to  the  foregoing  instrument  was 
such  corporate  seal;  that  it  was  so  affixed  by  order  of  the 
Board  of  Directors  of  the  said  Company,  and  that  he 
signed  his  name  thereto  by  the  like  order  as  Secretary  of 
the  said  Company. 

And  the  said  Robert  J.  Niven  further  said :  That  he  was 
acquainted  with  William  H.  Vanderbilt,  and  knew  him  to 
be  the  Vice-President  of  said  Company;  that  the  signature 
of  the  said  William  H.  Vanderbilt,  subscribed  to  the  said 
instrument,  was  in  the  genuine  handwriting  of  the  said 
William  H.  Vanderbilt,  and  was  thereto  subscribed  by  the 
like  order  of  the  said  Board  of  Directors,  and  in  the  pres¬ 
ence  of  him,  the  said  Robert  J.  Niven. 

At  same  time,  before  me  personally  came,  William  D. 
Bishop,  the  President  of  The  New  York,  New  Haven  and 
Hartford  Railroad  Company,  with  whom  I  am  personally 
acquainted,  who,  being  by  me  duly  sworn,  said:  That  he 
resided  in  the  City  of  Bridgeport  and  State  of  Connecticut ; 
that  he  was  the  President  of  The  New  York,  New  Haven 
and  Hartford  Railroad  Company;  that  he  knew  the  cor¬ 
porate  seal  of  said  Company;  that  the  seal  affixed  to  the 
foregoing  instrument  was  such  corporate  seal;  that  it  was 
affixed  by  order  of  the  Board  of  Directors  of  said  Company, 
and  that  he  signed  his  name  thereto  by  the  like  order,  as 
President  of  said  Company. 

W.  J.  VAN  ARSDALE, 
Notary  Public ,  New  York  Co. 

State  of  New  York, 

City  and  County  of  New  York ,  ss: 

On  this  11th  day  of  December,  in  the  year  1872,  before 
me  personally  came,  Edwin  D.  Worcester,  Secretary 

414  of  The  New  York  Central  and  Hudson  River  Rail¬ 
road  Company,  with  whom  I  am  personally  ac- 
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quainted,  who,  being  by  me  duly  sworn,  said:  That  be  re¬ 
sided  in  the  City  of  Albany;  that  he  was  the  Secretary  of 
The  New  York  Central  and  Hudson  River  Railroad  Com¬ 
pany;  that  he  knew  the  corporate  seal  of  said  Company; 
that  the  seal  affixed  to  the  foregoing  instrument  i  was  such 
corporate  seal ;  that  it  was  so  affixed  by  order  of  the  Board 
of  Directors  of  the  said  Company,  and  that  he  signed  his 
name  thereto  by  the  like  order,  as  Secretary  of  the  said 
Company. 

And  the  said  Edwin  D.  Worcester  further  said!:  That  he 
was  acquainted  with  William  H.  Vanderbilt,  and  knew  him 
to  be  the  Vice-President  of  said  Company;  that  the  signa¬ 
ture  of  the  said  William  H.  Vanderbilt,  subscribed  to  the 
said  instrument,  was  in  the  genuine  handwriting  of  the 
said  William  H.  Vanderbilt,  and  was  thereto  subscribed  by 
the  like  order  of  the  said  Board  of  Directors,  ^nd  in  the 
presence  of  him,  the  said  Edwin  D.  Worcester. 

W.  J.  VAN  ARSDALE, 
Notary  Public,  New  York  Co. 

415  Relators'  Exhibit  No.  11. 

i 

Witness  Buckland. 

I 

Contract. 

i 

i 

The  New  York  and  Harlem  Rail  Road  Company  and  The 
New  York  Central  and  Hudson  River  Rail  Road  Com¬ 
pany. 

I 

Dated  April  1st,  1873.  Expires  April  1st,  2:274. 

Albany : 

Weed,  Parsons  and  Company,  Printers; 

1873.  ; 

j 

416  Now,  therefore,  this  contract  witnessethj  That  the 
said  parties,  in  consideration  of  the  premises,  and  of 

the  several  reservations,  covenants  and  agreements  herein¬ 
after  contained,  to  be  kept  and  performed  for  the! benefit  of 
each,  respectively,  do  hereby  mutually  covenant  ^  contract, 
promise  and  agree,  to  and  with  each  other,  as  follows : 

First.  The  said  party  of  the  first  part  hereby  demises  and 
leases  unto  the  said  party  of  the  second  part,  its  Successors 
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and  assigns,  the  said  railroad  of  the  said  party  of  the  first 
part,  extending  from  Forty-second  street,  in  the  city  of  New 
York,  to  Chatham  Four  Corners,  as  aforesaid;  and  the  said 
branch  line,  extending  from  Melrose  Station  to  Fort 
Morris,  as  aforesaid;  together  with  all  the  lands  on  which 
the  said  railroad  and  branch  of  the  said  party  of  the  first 
part  is  constructed,  or  which  are  connected  with  or  neces¬ 
sary  for  its  use,  and  all  the  rights,  easements,  franchises 
and  privileges  in  connection  therewith,  or  which  are  appur¬ 
tenant  thereto;  and  all  the  turnouts,  switches,  sidings, 
branch  tracks,  telegraph  lines,  warehouses,  depot  grounds, 
depot  buildings,  wharves,  docks,  stations,  bridges,  shops, 
depots,  car  houses,  engine  houses,  water  stations,  work 
shops,  machine  shops,  and  other  buildings,  superstructures, 
erections  and  fixtures  used  therewith  or  belonging  thereto, 
and  the  land  and  premises  on  which  the  same  are  situated 
and  standing,  now  used  or  belonging,  or  in  any  wise  apper¬ 
taining  to  the  said  railroad  and  branch  of  the  said  party  of 
the  first  part,  and  all  other  the  real  estate  and  chattels  real 
of  the  said  party  of  the  first  part,  situate,  lying  and  being 
north  of  Forty-second  street,  in  the  city  of  New  York, 
(except  as  hereinafter  reserved  to  itself,  or  agreed  to  be 
conveyed  absolutely  to  the  said  party  of  the  second  part,) 
whether  used  for  railroad  purposes  or  not.  Also  all  the 
cars,  locomotives,  engines,  rolling  stock,  tools,  machinery 
and  all  other  the  equipments  and  appliances  belonging  to, 
or  connected  with  the  said  railroad  and  branch,  and  the  use 
thereof,  and  all  the  rights,  privileges  and  franchises  of  the 
said  party  of  the  first  part,  including  all  its  rights  to  con¬ 
struct,  maintain  and  operate  a  railroad;  [subject,  however, 
to  the  provisions  of  a  certain  contract  with  The  New  York 
and  New  Haven  Railroad  Company,  hereinafter  men¬ 
tioned;]  and  the  right  to  ask,  demand  and  receive,  for  the 
use  and  benefit  of  the  said  party  of  the  second  part,  all  the 
tolls,  profits,  income,  rent  from  subletting  and  charges 
which  may  or  can  be  legally  demanded  or  received  for  the 
transportation  of  persons  or  property  over  the  said 
417  railroad  and  branch  of  the  said  party  of  the  first  part 
or  any  part  thereof,  or  resulting  in  anywise  from  the 
use  or  occupation  of  the  said  railroad  and  branch  of  the 
said  party  of  the  first  part.  And  all  the  rights,  title  and 
interest  of  the  said  party  of  the  first  part  in  and  to  the  said 
railroad  of  the  said  The  New  York  and  Mahopac  Railroad 
Company,  held  under  a  lease,  as  aforesaid;  which  said 
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lease,  bearing*  date  the  seventeenth  day  of  June^  one  thou¬ 
sand  eight  hundred  and  seventy-two,  and  expiring  on  the 
thirty-first  day  of  December,  one  thousand  nine  hundred 
and  seventy-one,  it  hereby  assigns  and  transfers  to  the  said 
party  of  the  second  part,  together  with  all  its  rights  and 
benefits  therefrom  or  thereunder. 

To  have  and  to  hold  the  said  demised  railroad,  branch 
and  leased  line,  premises,  equipments  and  appliances, 
rights,  privileges  and  franchises  unto  the  said  party  of  the 
second  part,  its  successors  and  assigns,  for  and  jduring  the 
full  term  and  period  of  four  hundred  and  one  years  from 
the  first  day  of  April,  one  thousand  eight  hundred  and 
seventy-three. 

Yielding  and  paying  therefor,  to  or  on  account  of  the 
said  party  of  the  first  part,  during  the  continuance  of  the 
said  demised  term,  an  annual  rent,  to  be  paid  as  follows : 

First.  By  paying  to  the  several  stockholders  in  the  said 
party  of  the  first  part,  semi-annually,  on  each  f^rst  day  of 
July  and  first  day  of  January,  or  whenever,  thereafter,  it 
shall  be  demanded,  two  dollars  per  share  upon  leach  share 
of  its  capital  stock,  held  by  them,  respectively,  at  the  time 
of  closing  the  transfer  books  as  hereinafter  provided;  such 
two  dollars  per  share  being  equal  to  eight  per  Centum  per 
annum  on  the  par  value  of  such  capital  stock. 

But,  in  order  to  fairly  adjust  the  first  payment,  so  to  be 
made  by  the  said  party  of  the  second  part,  under  this 
article,  with  reference  to  the  date  of  the  taking  effect  of  this 
contract  and  the  time  oT  making  such  first  payment,  the  said 
party  of  the  first  part  covenants  and  agrees  that  it  will,  on 
or  before  the  thirtieth  day  of  June,  one  thousan4  eight  hun¬ 
dred  and  seventy-three,  pay  to  the  said  party  of;  the  second 
part  the  sum  of  one  hundred  and  eighty  thousand  dollars 
($180,000),  being  equal  to  one  dollar  per  sh^re  on  the 
amount  of  its  capital  stock  now  outstanding,  and  equal  to 
the  part  of  eight  per  centum  per  annum  thereon, 'that  would 
accrue  between  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three  (when  the  last  divi- 
418  dend  was  paid  thereon),  and  the  first  day  of  April, 
one  thousand  eight  hundred  and  seventy-three  (when 
this  contract  takes  effect). 

Second.  By  paying  the  interest  on  the  bonds  of  the  said 
party  of  the  first  part,  as  described  in  the  schedule  hereto 

36 — 5466a 


i 

i 

i 


562  N.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 

annexed  marked  “A,”  according  to  the  conditions  of  said 
bonds,  respectively,  and  as  such  interest  shall,  from  time 
to  time,  become  due  and  payable  and  shall  be  demanded. 

But,  in  order  to  fairly  adjust  the  first  payment  of  in¬ 
terest,  to  be  made  by  the  said  party  of  the  second  part,  on 
each)  kind  of  bonds  mentioned  in  the  said  schedule,  with 
reference  to  the  date  of  the  taking  effect  of  this  contract, 
the  said  party  of  the  first  part  covenants  and  agrees  that 
it  will,  on  or  before  the  day  on  which  the  first  interest 
shall,  ensuing  the  date  hereof,  become  due  and  payable  on 
any  of  the  bonds  described  in  the  said  schedule,  pay  to  the 
said  party  of  the  second  part  an  amount  equal  to  the  amount 
of  interest  accrued,  in  each  ease,  between  the  date  of  the 
last  payment  of  interest  on  such  bonds  and  the  first  day 
of  April,  one  thousand  eight  hundred  and  seventy-three : 

It  being  mutually  covenanted  and  agreed  that  the  pay¬ 
ments  to  be  made  under  this  and  the  previous  subdivision 
of  article  first  may  be  in  the  “Consolidated  Mortgage” 
bonds  of  the  said  party  of  the  first  part,  hereinafter  men¬ 
tioned,  which  bonds,  so  paid  to  the  said  party  of  the  second 
part,  may  be  used  by  it  for  its  own  sole  and  separate  use 
and  benefit: 

It  being  further  mutually  covenanted  and  agreed  that 
the  amounts  outstanding  of  the  said  capital  stock,  and  of 
the  said  bonds  described  in  said  schedule  “A,”  are  subject 
to  the  provisions  of  the  third  and  fourth  articles  hereof  as 
to  an  increase  of  each,  and  as  to  the  payments  to  be  made 
by  the  said  party  of  the  second  part  upon  such  increase  of 
each,  if,  and  when  made. 

Third .  And  by  paying  the  rent  agreed  to  be  paid  by  the 
said  party  of  the  first  part  to  the  New  York  and  Mahopac 
Railroad  Company,  according  to  the  terms  and  conditions 
of  the  lease  hereinbefore  referred  to. 

Second.  The  said  party  of  the  second  part  covenants  and 
agrees  to  pay  the  said  sum  of  two  dollars  per  share  upon 
the  capital  stock  of  the  said  party  of  the  first  part;  the 
said  interest  on  its  bonds;  and  the  said  rent  to  the  said 
The  New  York  and  Mahopac  Railroad  Company,  at  the 
times  and  in  the  manner  set  forth  in  the  preceding 
419  article  hereof ;  that  it  will  at  all  times  control,  man¬ 
age  and  operate  the  said  railroad,  branch,  property, 
and  franchises  of  the  said  party  of  the  first  part  in  com¬ 
pliance  with  the  provisions  of  the  Charter  of  the  said 
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party  of  the  first  part  and  the  laws  applicable  thereto ;  that 
it  will  manage  and  operate  the  said  railroad!  of  the  said 
The  New  York  and  Mahopac  Railroad  Company  in  com¬ 
pliance  with  all  the  provisions  of  the  lease  hereinbefore 
mentioned,  and  will  keep  and  perform  each  and  every  of 
the  covenants  and  agreements  of  the  said  party  of  the 
first  part  therein  contained;  and  that  it  will  pay  all  taxes, 
charges  and  assessments,  ordinary  and  extraordinary,  that 
may  be  imposed  or  assessed  in  any  way  on  said  railroad, 
branch,  or  property,  or  any  part  thereof,  or  upon  or 
against  the  said  party  of  the  first  part  by  reason  thereof. 

Third.  The  said  party  of  the  first  part  covenants  and 
agrees  that  its  authorized  capital  stock  amounts  to  ten 
millions  of  dollars  ($10,000,000),  and  no  morb,  consisting 
of  two  hundred  thousand  shares  of  the  par  value  of  fifty 
dollars  per  share;  that  thirty  thousand  of  said  shares  are 
of  the  kind  known  as  “preferred”  stock,  ahd  that  one 
hundred  and  seventy  thousand  of  said  share?  are  of  the 
kind  known  as  “common”  stock.  That  of  th6  said  “com¬ 
mon”  stock,  twenty  thousand  shares  (amounting,  at  par, 
to  one  million  of  dollars)  remain  unissued,  which  said 
twenty  thousand  shares  it  agrees  to  issue,  forthwith,  to  the 
said  party  of  the  second  part,  to  be  disposed  of  by  it  when¬ 
ever  it  may  choose;  provided,  however,  as  follows: 

First.  That  they  shall  not  be  disposed  of  at  less  than  the 
market  price  at  the  time  of  such  disposition,  according  to 
the  resolution  of  the  stockholders  in  the  said  party  of  the 
first  part,  adopted  April  11,  1871,  with  regard'  thereto. 

Second.  That  the  moneys  derived  from  the  disposition 
of  any  of  the  said  shares  shall  be  expended,  by  the  said 
party  of  the  second  part  in  completing,  extending,  im¬ 
proving,  or  equipping  the  railroad,  branch  ^nd  property 
hereby  demised,  or  in  paying  off  or  redeeming  the  bonds 
of  the  said  party  of  the  first  part  hereinbefore  described, 
or  in  acquiring  or  perfecting  title  to  real  estate  for  the  uses 
and  purposes  of  the  said  railroad  of  the  said  party  of  the 
first  part. 

Third.  That  the  so-called  “Fourth  Avenue  Improve¬ 
ment,”  hereinafter  mentioned,  shall  be  deemed  an  im¬ 
provement  within  the  meaning  of  this  article. 

420  Fourth.  That  whenever  any  of  the  j  said  shares 
shall  be  disposed  of,  the  holders  thereof  shall  there¬ 
after  be  entitled  to  receive  thereon,  semi-annually,  two 
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dollars  per  share,  to  be  paid  by  the  said  party  of  the  second 
part  under  the  provisions  of  the  first  and  second  articles 
hereof. 

Fourth.  The  said  party  of  the  first  part  covenants  and 
agrees  that  the  schedule  hereto  annexed,  marked  “A,” 
contains  a  full  and  correct  statement  of  its  outstanding 
bonds,  including  special  bonds,  secured  by  mortgages  on 
specific  lands,  other  than  such  special  bonds  secured  by 
mortgages  on  lands  conveyed,  under  the  provisions  hereof, 
as  hereinafter  contained,  to  the  said  party  of  the  second 
part  in  fee,  but  conveyed  subject  to  such  mortgages) ; 
that  the  issue  described  in  said  schedule  as  “Consolidated 
Mortgage,  due  May  1,  1900,’ ’  was  duly  authorized  to  be 
made  for  the  amount  of  twelve  millions  of  dollars  ($12,- 
000,000),  that  seven  millions,  four  hundred  and  eighty- 
eight  thousand  dollars  ($7,488,000)  in  amount  of  the  bonds 
of  the  said  issue  remain  unsold — which  bonds  so  unsold  it 
agrees  to  deliver  herewith  to  the  said  party  of  the  second 
part  to  be  disposed  of  by  it  as  follows:  First.  By  holding 
or  selling,  for  its  own  use  and  benefit,  such  part  thereof  as 
shall,  at  their  par  value,  equal  the  amount  to  be  paid  by 
the  said  party  of  the  first  part,  under  the  first  and  second 
sub-divisions  of  the  first  article  hereof,  for  proportions  of 
dividend  and  interest  accrued  to  the  first  day  of  April,  one 
thousand  eight  hundred  and  seventy-three,  and,  Second. 
By  selling  the  remainder  thereof  in  its  own  discretion,  sub¬ 
ject  to  the  following  conditions: — First.  That  the  money 
derived  by  it  from  the  sale  of  the  whole  or  any  part  of  such 
remainder  shall  be  used  in  the  same  manner  as  is  pre¬ 
scribed  in  the  third  article  hereof  with  regard  to  moneys 
derived  from  disposing  of  stock.  Second.  That  whenever 
any  of  the  bonds  of  such  remainder  shall  be  sold,  the  in¬ 
terest  which  shall  thereafter  become  due  and  payable 
thereon  shall  be  paid  by  the  said  party  of  the  second  part, 
in  addition  to  that  on  the  amount  of  said  bonds  mentioned 
in  said  schedule  “A”;  provided,  however,  as  follows: 

First.  That  this  condition  to  pay  interest  shall  apply 
also  to  the  bonds  that  may  be  sold  by  the  said  party  of  the 
second  part  for  its  own  use  and  benefit  as  hereinbefore 
authorized. 

Second .  That  the  said  party  of  the  second  part  may 
issue  any  of  the  bonds  of  the  said  remainder  in  ex- 
421  change  or  substitution  for,  and  upon  the  surrender 
for  that  purpose  of  any  other  of  the  outstanding 
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bonds  of  the  said  party  of  the  first  part  described  in  the 
said  schedule. 

Third.  That  the  title  to  any  real  estate  acquired  by  the 
payment  of  moneys  derived  from  disposing  of  the  said  cap¬ 
ital  stock  under  the  third  article  hereof,  or  from  the  sale  of 
any  of  the  bonds  of  said  remainder,  under  this  article,  shall 
be  taken  to  and  in  the  name  of  the  said  party  of  the  first 
part. 

Fourth.  That  any  and  all  property  acquired  with  the 
moneys  mentioned  in  the  preceding  proviso  shall  be  deemed 
to  be  held  by  the  said  party  of  the  second  part,  under  this 
contract,  and  subject  to  the  provisions  thereof. 

Fifth.  The  said  party  of  the  first  part  covenants  and 
agrees  that  it  will  not,  during  the  continuance  of  this  con¬ 
tract,  authorize,  create  or  issue  any  stock  or?  bonds  addi¬ 
tional  to  the  amounts  thereof  respectively,  nojv  authorized 
or  outstanding,  as  hereinbefore  stated,  except  at  the  re¬ 
quest,  or  upon  the  demand,  of  the  said  party  of  the  second 
part,  as  hereinafter  set  forth;  provided,  however,  that  the 
said  party  of  the  second  part  may,  at  the  request  of  the 
said  party  of  the  first  part,  and  for  purposes  connected 
with  operating  the  street  railroad  hereinafter  mentioned, 
abate  the  covenant  of  the  said  party  of  the  first  part  con¬ 
tained  in  this  article;  but  any  abatement  shall  be  entirely 
at  the  option  of  the  said  party  of  the  second  part  as  to 
granting  at  all,  or  as  to  the  extent  to  be  granted. 

Sixth.  The  said  party  of  the  second  part  covenants  and 
agrees,  that  it  will  pay  the  principal  of  all  the  bonds  de¬ 
scribed  in  said  schedule  “A,”  other  than  the  bonds  therein 
described  as  “Consolidated  Mortgage,  due  May  1,  1900,” 
as  they  shall  respectively  mature  and  be  presented  for  pay¬ 
ment,  and  that  it  will,  at  the  maturity  thereof,  pay  the  prin¬ 
cipal  of  the  said  “Consolidated  Mortgage”  bonds,  if,  and 
in  case,  it  should  not  be  paid  by  the  said  party  of  the  first 
part. 

In  case  of  the  payment  thereof,  or  of  some  or  any  part 
thereof  by  the  said  party  of  the  first  part,  then,  and  in  that 
event,  the  said  party  of  the  second  part  shall,  thereafter, 
pay  to  the  said  party  of  the  first  part,  semi-jannuallv,  on 
the  days  when  interest  would  become  due  and  payable  on 
the  said  bonds,  if  the  time  thereof  had  been  extended,  an 
amount  equal  to  such  interest  on  said  bonds;  or  on  such 
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part  of  them  as  may  have  been  paid  by  the  said 
422  party  of  the  first  part,  so  as  fairly  to  adjust  the 

obligation  of  the  said  party  of  the  second  part, 
herein  contained,  as  to  the  annual  rent  on  the  said  railroad 
and  property  herein  demised. 

In  case,  however,  the  said  “Consolidated  Mortgage” 
bonds  shall  be  paid  by  the  said  party  of  the  second  part, 
the  said  party  of  the  first  part  agrees  that  it  will,  whenever 
requested  by  the  said  party  of  the  second  part  so  to  do, 
issue  in  lieu  thereof  new  bonds  bearing  a  similar  rate  of 
interest,  or  such  other  rate  as  may  be  agreed  upon,  with, 
so  far  as  may  be  required,  proper  coupons  or  interest  war¬ 
rants  therefor  appended,  and  secured  by  a  suitable  mort¬ 
gage  upon  the  railroad  property  and  franchises  hereby 
demised;  such  bonds  to  be  payable  at  such  time  or  times, 
and  to  such  person  or  persons  as  may  be  prescribed  by  the 
said  party  of  the  second  part;  and  will  deliver  such  new 
bonds  to  the  said  party  of  the  second  part  to  be  sold  or  dis¬ 
posed  of  in  its  discretion;  in  which  case  the  obligation  of 
the  said  party  of  the  second  part  herein  contained,  with 
regard  to  the  payment  of  interest  on  the  said  “Consoli¬ 
dated  Mortgage”  bonds  shall  be  deemed  and  held  to  apply 
to  interest  on  such  new  bonds. 

And  at  the  maturity  of  such  new  bonds  the  process 
herein  provided  for  shall  be  repeated;  and  so  on,  as  often 
as  may  be  necessary,  during  the  continuance  of  this  con¬ 
tract. 

Seventh.  The  said  party  of  the  first  part  being  the 
owner  of  a  railroad,  that  is  operated  by  horse  power,  run¬ 
ning  through  certain  streets  and  avenues  in  the  city  of  New 
York,  it  is  expressly  covenanted  and  agreed  between  the 
said  parties  hereto  that  such  railroad,  with  all  the  equip¬ 
ment,  horses,  harness  and  paraphernalia,  and  all  the  rights, 
easements,  franchises,  uses  and  benefits  pertaining  thereto 
or  connected  therewith,  is  reserved  to  the  said  party  of  the 
first  part,  to  be  controlled,  managed  and  enjoyed  for  its 
owm  sole  and  separate  use  and  benefit,  as  fully  and  entirely 
as  if  this  contract  had  not  been  made;  but  this  reservation 
is  to  be  subject  to  the  right  of  The  New  York,  New  Haven 
and  Hartford  Railroad  Company,  and  that  of  the  said 
party  of  the  second  part  to  run  freight  cars  over  said  rail¬ 
road  to  the  premises  on  White,  Centre,  Franklin  and  Elm 
streets,  as  hereinafter  provided. 
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And  whereas  certain  lots  of  land  situate  at  the  north¬ 
west  corner  of  Madison  avenue  and  Eighty-eighth  street,  in 
the  said  city,  were  purchased  by  the  said  party  of  the  first 
part  for  the  uses  and  purposes  of  the  railroad  operated  by 
horse  power,  mentioned  in  this  article ;  it  is  covenanted  and 
agreed  that  the  said  lots  of  land  are  expressly  ex- 
423  empted  from  the  operation  of  this  contract,  and  are 
reserved  to  the  said  party  of  the  first  part  for  its 
own  sole  and  exclusive  use  and  benefit. 

Eighth.  It  is  further  mutually  covenanted  $nd  agreed 
between  the  said  parties  hereto,  that  all  the  real  estate 
owned  by  the  said  party  of  the  first  part,  situate  south  of 
Forty-second  street,  in  the  city  of  New  York,  i^  expressly 
exempted  from  the  operation  of  this  contract,  and  is  re¬ 
served  by  the  said  party  of  the  first  part  for  its  own  sole 
and  exclusive  use  and  benefit;  provided,  however ,  that  the 
leasehold  of  the  said  party  of  the  first  part.,!  in  certain 
premises  situate  on  White,  Centre,  Franklin  and  Elm 
streets,  in  said  city,  together  with  its  interest  in  certain 
buildings  thereon,  is  to  be  assigned  and  transferred  to  the 
said  party  of  the  second  part  as  hereinafter  specified. 

Ninth.  The  said  party  of  the  first  part  haiing,  under 
date  of  March  17th,  1848,  entered  into  an  agreement  and 
contract  of  transportation  with  The  New  York  and  New 
Haven  Railroad  Company,  by  which  that  cbmpanv  ac¬ 
quired,  upon  the  conditions  therein  named,  certain  rights 
upon  and  to  use  the  tracks  and  certain  of  the  property  and 
premises  of  the  said  party  of  the  first  part-^which  said 
contract,  as  modified,  from  time  to  time,  undej*  the  provi¬ 
sions  thereof  has  been  succeeded  to  by  the  New  York,  New 
Haven  and  Hartford  Railroad  Company — it  is  I  covenanted 
and  agreed  by  the  said  party  of  the  first  part  that  it  will, 
and  it  does,  hereby,  specifically,  assign  and  transfer  the 
said  contract  to  the  said  party  of  the  second  part,  with  all 
the  reservations,  rents,  revenues,  uses,  benefits  land  profits 
to  be  derived  or  received  from  or  under  it. 

But  it  is  expressly  covenanted  and  agreed  bv  the  said 
party  of  the  first  part,  that  so  far  as  the  provisions  of  the 
said  contract  grants  to  the  said  The  New  York  and  New 
Haven  (now  The  New  York,  New  Haven  and  Hartford) 
Railroad  Company  any  rights  upon,  or  to  use  the  track  or 
appurtenances  of  the  railroad  of  the  said  party  of  the  first 
part  operated  by  horse-power  aforesaid,  all  covenants  and 
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agreements  in  relation  thereto  shall  continue  to  be  kept 
and  performed,  as  heretofore,  by  it  the  said  party  of  the 
first  part,  as  one  of  the  general  considerations  of  this  con¬ 
tract. 

And  the  said  party  of  the  second  part?/  covenants  and 
agrees  that  it  will  carry  out,  fulfill  and  perform  each  and 
every  of  the  conditions  in  said  contract  with  the  said  The 
New  York  and  New  Haven  Railroad  Company,  im- 
424  posed  upon  the  said  party  of  the  first  part,  so  far  as 
they  relate  to  or  are  connected  with  the  railroad  or 
property  that  is  hereby  demised,  or  that  are  therein,  in 
that  respect,  agreed  by  the  said  party  of  the  first  part  to 
be  kept,  fulfilled  or  performed. 

Tenth.  The  said  party  of  the  first  part  having,  under 
date  of  November  1st,  1872,  entered  into  a  lease  (com¬ 
monly  called  the  “ Tripartite  Lease”)  with  The  New’  York, 
New  Haven  and  Hartford  Railroad  Company  and  The  New 
York  Central  and  Hudson  River  Railroad  Company  (the 
said  party  of  the  second  part),  leasing  to  the  said  compa¬ 
nies  respectively,  certain  parts  of  the  depot  of  the  said 
party  of  the  first  part,  situate  on  Forty-second  street  and 
Fourth  avenue,  in  the  city  of  New  York,  and  commonly 
known  as  the  “ Grand  Central  Depot,”  together  vfitli  cer¬ 
tain  uses  of  grounds,  tracks,  buildings  and  appurtenances 
connected  with  the  said  Depot  and  the  other  premises  of 
the  said  party  of  the  first  part,  as  will  by  reference  to  the 
said  lease  more  fully  appear,  the  said  party  of  the  first 
part  covenants  and  agrees  that  it  will,  and  it  does,  hereby 
specifically,  assign  and  transfer  to  the  said  party  of  the 
second  part  the  said  “Tripartite  Lease,”  and  all  the  reser¬ 
vations,  rents,  revenues,  uses,  benefits  and  profits  to  be 
derived  therefrom  or  thereunder. 

And  the  said  party  of  the  second  part  covenants  and 
agrees  that  it  will  carry  out,  fulfill  and  perform  each  and 
every  of  the  conditions  and  obligations  therein  imposed 
upon  the  said  party  of  the  first  part,  or  by  it  agreed  to  be 
fulfilled  and  performed. 

But  it  is  expressly  covenanted  and  agreed  that  the  exist¬ 
ing  arrangement  under  w’hich  the  “Horse  Cars”  of  the  said 
party  of  the  first  part  run  into  the  said  Depot  shall  continue 
during,  and  only  during  the  pleasure  of  the  said  party  of 
the  second  part,  and  that  such  arrangement  may  be  termi¬ 
nated  by  it,  at  any  time,  upon  giving  thirty  days’  previous 
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notice  in  writing  to  the  said  party  of  the  first  part  that  it 
elects  to  terminate  it;  provided ,  that  so  long  as  the  said 
existing  arrangement  shall  continue,  the  expense  of  main¬ 
taining  the  street  railroad  tracks  into  and  in  the  said  Depot 
shall  he  borne  and  paid  by  the  said  party  of  the;  first  part, 
and  that  upon  any  termination  of  said  arrangement  the 
said  party  of  the  first  part  shall,  at  its  own  expense,  re¬ 
move  said  tracks  and  restore  the  premises  to  a  good  and 
proper  condition. 

Eleventh.  The  New  York  and  New  Haven  (No^y  The  New 
York,  New  Haven  and  Hartford)  Railroad  Company 
425  being  the  lessees  from  the  Mayor,  Aldermen  and 
Commonalty  of  the  city  of  New  York,  by  a  certain 
lease  dated  the  1st  day  of  September,  1871,  of  a  certain 
block  of  ground  situate  in  said  city  and  bounded!  by  White, 
Centre,  Franklin  and  Elm  streets;  which  said  lease  is,  by 
an  instrument  in  writing  thereto  annexed,  executed  by  the 
said  The  New  York  and  New  Haven  Railroad  Company,  de¬ 
clared  to  have  been  taken  for  the  joint  account  hnd  benefit 
of  that  company  and  the  said  party  of  the  first! part;  and 
that  it  is  to  be  held  for  such  joint  account  and  benefit  upon 
the  payment  by  the  said  party  of  the  first  part  of  one-half 
the  rent  reserved  by  said  lease,  and  one  half  the;  taxes  and 
assessments  imposed  upon  the  said  premises ;  and  the  said 
party  of  the  first  part  having  paid  one-half  the  coSt  of  erect¬ 
ing  a  certain  building  on  said  premises  for  the  purposes  of 
a  freight  depot;  the  said  party  of  the  first  part  hereby  as¬ 
signs  and  transfers  to  the  said  party  of  the  second  part  all 
its  right,  title  and  interest  in  and  to  the  said  lehse  and  in 
and  to  the  said  building,  with  all  the  uses,  benefits,  rents, 
revenues  and  profits  to  be  derived  therefrom  or  thereunder, 
or  from  or  under  the  said  declaration  annexed  io  the  said 
lease.  i 

And  the  said  party  of  the  second  part  covenants  and 
agrees  that  it  will,  and  it  does,  hereby,  assume  to  keep  and 
perform  each  and  every  of  the  covenants  and  obligations 
entered  into  by  or  imposed  upon  the  said  party  6f  the  first 
part  in  the  said  lease  or  the  said  declaration  thereto  an¬ 
nexed. 

Twelfth.  The  said  party  of  the  first  part  covenants  and 
agrees  that  the  said  party  of  the  second  part  shall  have  the 
right  to  use  the  tracks  of  the  street  railroad,  owned  by  the 
said  party  of  the  first  part,  as  hereinbefore  stated,  for  the 
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purpose  of,  and  so  far  as  may  be  necessary  to  hauling,  be¬ 
tween  Forty-second  street  aforesaid  and  the  building  used 
as  a  freight  depot,  on  White,  Centre,  Franklin  and  Elm 
streets  mentioned  in  the  preceding  article,  any  freight  cars 
that  it  may  use  in  connection  with  business  or  traffic  com¬ 
ing  from  or  going  to  points  on  the  line  of  the  steam  railroad 
of  the  said  party  of  the  first  part  herein  demised ;  provided, 
however,  as  follows. 

First.  That  such  use  of  said  street  railroad  shall  be  so 
managed  as  not  to  interfere  unnecessarily  with  its  use  by 
the  said  party  of  the  first  part  for  a  city  passenger  business 
with  “ Horse  Cars.” 

Second .  That  the  expense  of  such  hauling  shall  be  borne 
and  paid  by  the  said  party  of  the  second  part. 

Third .  That  the  expense  of  maintaining  the  tracks  that 
diverge  from  the  tracks  of  the  said  street  railroad  of 
426  the  said  party  of  the  first  part  into  the  said  freight 
depot,  and  the  tracks  that  connect  the  said  steam 
railroad  with  the  said  street  railroad  at  Forty-second  street, 
aforesaid,  shall  also  be  borne  and  paid  by  the  said  party  of 
the  second  part. 

Thirteenth.  The  said  party  of  the  first  part  having,  under 
and  in  virtue  of  an  act  of  the  Legislature  of  the  State  of 
New  York,  entitled  “An  act  to  improve  and  regulate  the 
use  of  Fourth  avenue  in  the  city  of  New  York,”  passed 
May  14th,  1872  (known  as  chapter  702  of  the  Laws  of  1872), 
entered  into  certain  contracts'  for  certain  work  and  im¬ 
provements  upon  and  along  its  line  through  said  Fourth 
avenue,  north  of  said  Forty-second  street;  which  said  con¬ 
tracts  are  described  in  the  schedule  hereto  annexed,  marked 
“  B ;  ”  it  is  covenanted  and  agreed  by  the  said  party  of  the 
first  part  that  it  will,  and  it  does,  hereby,  specifically  assign 
and  transfer  the  said  contracts,  and  each  of  them,  with  all 
the  benefits  and  privileges  thereunder,  to  the  said  party  of 
the  second  part.  And  the  said  party  of  the  second  part 
covenants  and  agrees  that  it  will  keep,  fulfill  and  perform 
all  the  covenants  and  promises  in  said  contracts,  and  either 
of  them  provided  to  be  kept,  fulfilled  and  performed  by  the 
said  party  of  the  first  part ;  and  that  it  will  do  and  perform 
all  acts  and  things  required  by  the  said  act  to  be  done  and 
performed  by  the  said  party  of  the  first  part. 

And  whereas  under  the  provisions  of  the  said  act,  one- 
half  the  expenses  of  the  said  improvement  of  said  Fourth 
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avenue  is  to  be  borne  and  paid  by  the  city  of  New  York,  in 
the  manner  therein  provided;  it  is  covenanted  arid  agreed 
that  the  amounts  due  and  payable  from  time  to'  time,  on 
said  contracts,  or  either  of  them,  shall  be  paid  byf  the  said 
party  of  the  first  part  but  with  money  to  be  furnished  to  it 
by  the  said  party  of  the  second  part ;  which  money  the  said 
party  of  the  second  part  agrees  so  to  furnish  to  the  said 
party  of  the  first  part,  whenever,  and  as,  from  time  to  time, 
it  shall  be  needed  for  the  purpose  named,  that  I  the  said 
party  of  the  first  part  will  comply  with  and  fulfjll  all  the 
requirements  of  the  said  act  that  may  be  necessary  to  en¬ 
able  it  to  collect  from  the  city  of  New  York  the:  amounts 
to  be  paid  by  the  said  city  from  time  to  time  finder  the 
provisions  of  the  said  act;  that  it  will  receive  and  collect 
all  such  amounts  from  the  said  city,  and  will,  through  its 
appropriate  officers,  execute  in  due  form  all  necessary  and 
proper  certificates,  receipts,  discharges  and  vofichers  to 
said  city  therefor,  or  in  connection  therewith,  and  that  it 
will,  forthwith,  pay  over  to  the  said  party  of  the  second 
part,  each  and  every  amount  collected  from  the  said 
427  city  under  the  provisions  of  the  said  act,  or  in  con¬ 
nection  with  the  said  improvement  of  sai|d  Fourth 
avenue;  provided ,  however,  that  nothing  herein  contained 
shall  prevent  the  said  party  of  the  second  part  (if  it  shall 
elect  so  to  do)  from  paying  moneys  under  the  said  con¬ 
tracts  described  in  the  said  schedule  “B,”  or  either  of 
them,  direct  to  the  party  or  parties  named  in  them  respec¬ 
tively,  or  from  collecting  or  receiving  from  the  said  city  of 
New  York  any  moneys  collectible  from  or  payable  by  it. 

Fourteenth.  In  addition  to  the  leases  and  contracts  here¬ 
inbefore  specifically  assigned  and  transferred  by  the  said 
party  of  the  first  part  to  the  said  party  of  the  second  part, 
the  said  party  of  the  first  part  hereby  assigns  and  trans¬ 
fers  to  the  said  party  of  the  second  part  all  oth^er  leases, 
contracts  or  agreements,  whether  written  or  verbal,  to 
which  it,  the  said  party  of  the  first  part,  is  a  party,  with 
all  the  uses  and  benefits  therefrom  or  thereunder.  And  the 


said  party  of  the  second  part  covenants  and  agrees  to  keep, 
fulfill  and  perform  all  the  covenants  and  provisions  of  all 
such  leases,  contracts  or  agreements,  therein  of  thereby 
agreed  to  be  kept,  fulfilled  and  performed  by  the  said  party 
of  the  first  part;  provided,  however,  that  this  article  shall 
not  be  held  to  include  any  contracts  or  agreements  belong- 
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ing  to,  or  connected  with  the  operations  of  the  said  street 
railroad  of  the  said  party  of  the  first  part. 

Fifteenth.  The  said  party  of  the  first  part  covenants  and 
agrees  that  it  will,  from  time  to  time,  and  at  any  and  all 
times  hereafter,  at  the  request  of  the  said  party  of  the 
second  part,  make,  execute  and  deliver,  all  such  other  and 
further  specific  or  general  assignments  and  transfers,  in¬ 
struments  and  assurances  in  the  law,  for  the  further,  bet¬ 
ter  or  more  perfectly  assigning  and  transferring  the  said 
leases,  contracts  and  agreements,  or  for  the  further,  better 
or  more  perfectly  assuring  the  railroad,  premises  and 
property  herein  or  hereby  demised  or  conveyed  by  it  to  the 
said  party  of  the  second  part,  according  to  the  true  intent 
and  meaning  of  these  presents,  as  by  the  said  party  of  the 
second  part,  or  its  counsel  learned  in  the  law,  shall  or  may 
be  reasonably  devised,  advised  or  required. 

But  it  is  expressly  covenanted  and  agreed  that  all  the 
assignments  and  transfers,  whether  specific  or  general, 
made  or  to  be  made  by  or  under  these  presents  are,  and 
shall  be  for,  and  only  for  the  term  of  years  for  which  the 
steam  railroad  of  the  said  party  of  the  first  part  is,  herein, 
demised  to  the  said  party  of  the  second  part;  and 
428  that  all  the  covenants  and  agreements  of  the  said 
party  of  the  second  part,  herein  contained,  are  and 
shall  be  for,  and  only  for  the  same  term  of  years. 

Sixteenth.  The  said  party  of  the  second  part  covenants 
and  agrees  that  it  will,  during  the  continuance  of  this  con¬ 
tract,  do  every  act  and  thing  that  may  by  law  be  required 
of  or  obligatory  upon  it,  or  upon  the  said  party  of  the 
first  part,  in  respect  to  the  operation,  condition,  mainte¬ 
nance  and  use  of  the  said  railroad,  branch,  premises  and 
property  hereby  demised,  and  every  part  thereof  including 
the  keeping  and  rendition  of  all  accounts  and  reports. 

That  the  said  party  of  the  second  part  shall  and  will,  at 
all  times,  indemnify  and  keep  indemnified  and  harmless,  the 
said  party  of  the  first  part  from  all  costs,  suits,  expenses 
and  damages,  that  the  said  party  of  the  first  part  may  sus¬ 
tain  or  incur  by  reason  of  any  default  or  failure,  or  any 
alleged  default  or  failure  of  the  said  party  of  the  second 
part,  its  grantees  or  agents,  in  the  operation,  management 
or  use  of  the  said  railroad  branch,  premises  and  property 
hereby  demised,  or  any  part  thereof,  or  in  its  or  their 
omission  to  do  and  perform  any  act  or  thing  which  may  be 
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required  by  law  to  be  done  or  performed  by  the  said  party 
of  the  first  part ;  but  the  said  party  of  the  second  part,  its 
successors  or  assigns,  may,  at  any  time  during  the! continu¬ 
ance  of  the  demised  term,  change  and  alter  the  line,  way 
and  gauge  of  the  said  demised  railroad,  or  brahch,  and, 
in  so  doing  may  discontinue  any  part  of  the  present  way 
or  track  of  said  railroad  or  branch,  and  any  of  i  the  ma- 
chine  shops  or  depots  not  required  for  the  use  of  the  line, 
and  may  also  change  the  grade  or  grades  of  the  rqad,  and 
alter  or  change  the  location  of  any  of  the  tracks,  water 
stations,  buildings  or  erections  appurtenant  thereto,  or  con¬ 
nected  therewith,  and  may  also,  if  it  shall  deem  it  neces¬ 
sary,  purchase  and  acquire  title  to  any  additional  real 
estate  for  the  use  of  said  road,  or  may  exchange  its  lands 
or  buildings  for  other  lands  more  convenient  or  necessary 
for  its  use,  and  of  equal  value  for  the  uses  and  purposes  of 
the  said  road ;  but  all  such  alterations,  changes,  purchases 
or  exchanges  are  to  be  made  at  the  proper  cost  and  charge 
of  the  said  party  of  the  second  part;  and  the  said  party 
of  the  second  part,  its  successors  and  assigns,  may  also, 
from  time  to  time,  during  the  continuance  of  the  s^id  term, 
sell  and  dispose  of  such  part  of  the  demised  premises  and 
property  as  may  not  be  necessary  for  the  use  of  the  said 
demised  railroad  and  branch;  and  the  said  party  of  the 
first  part,  its  successors  and  assigns,  shall,  in  the 
429  case  of  any  such  sale  or  exchange,  and  upon  the  de¬ 
mand,  in  writing,  of  the  said  party  of  the  second 
part,  at  any  time,  and  from  time  to  time,  execute,  in  due 
form  of  law,  a  good  and  sufficient  deed,  but  without  cove¬ 
nants  of  warranty  or  title,  of  any  part  of  the  said  premises 
which  the  said  party  of  the  second  part,  its  successors  or 
assigns,  may  so  agree  to  sell  or  exchange,  as  aforesaid,  to 
the  purchaser,  or  the  party  with  whom  the  exchange  shall 
be  made,  on  such  terms  and  conditions,  not  inconsistent 
with  the  rights  of  the  said  party  of  the  first  part,  as  the 
said  party  of  the  second  part  may  require;  but  all  such 
deeds  are  to  be  prepared,  executed  and  delivered  at  the 
cost  and  expense  of  the  said  party  of  the  second  part. 
All  the  premises  received  in  exchange  are  to  be  conveyed  to 
the  said  party  of  the  first  part,  and  held  by  the!  parties 
hereto,  as  if  the  same  were  now  part  of  the  premises 
hereby  demised,  and  the  said  party  of  the  second  part 
covenants  and  agrees  to  pay  all  taxes,  assessments  and 
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charges  thereon,  and  protect  the  same  against  all  liens 
thereon. 

Seventeenth.  The  said  party  of  the  second  part  covenants 
and  agrees  that  at  the  expiration  or  other  determination 
of  the  term  for  which  the  said  railroad  and  branch  of  the 
said  party  of  the  first  part  is  herein  or  hereby  demised, 
it  will  surrender  the  said  railroad  and  branch,  with  a  per¬ 
fect  track,  and  all  proper  depots,  stations,  shops,  grounds, 
buildings,  structures,  etc.,  and  in  as  good  state  and  condi¬ 
tion  and  of  as  much  value,  in  all  respects,  as  when  it  re¬ 
ceived  them.  That  it  will  pay  over  to  the  said  party  of 
the  first  part  the  proportionate  part  of  the  two  dollars 
per  share  on  the  capital  stock  of  the  said  party  of  the 
first  part  that  shall  be  due  to  the  period  between  the  last 
payment  thereof  made  to  the  stockholders  in  the  said  party 
of  the  first  part,  under  the  provisions  of  this  contract,  and 
the  date  of  such  surrender ;  together  with  an  amount  equal 
to  the  interest  accrued  on  the  bonds  of  the  said  party  of  the 
first  part  from  the  date  of  the  last  payment  of  interest  on 
each  kind  of  bonds  to  the  date  of  such  surrender.  And 
that  it  will  account  for  and  pay  over  to  the  said  party  of 
the  first  part  the  consideration-money  received  for  any 
portion  of  the  lands  hereby  demised,  which,  having  been 
found  not  necessary  for  the  use  of  the  said  demised  rail¬ 
road  and  branch,  may  have  been  disposed  of  absolutely, 
except  such  as  may  have  been  exchanged  for  other  lands 
of  equal  value;  but  no  interest'  is  to  accrue  on  such  con¬ 
sideration-money  during  the  continuance  of  this  contract; 
and,  on  the  termination  of  this  contract,  the  said  party 
of  the  first  part,  its  successors  and  assigns,  shall  pay 
430  to  the  said  party  of  the  second  part,  its  successors 
and  assigns,  the  amount  expended  out  of  its  own 
means,  but  without  interest,  in  the  acquirement,  otherwise 
than  by  exchange,  of  additional  real  estate  for  the  use  of 
the  railroad  and  branch  hereby  demised ;  provided,  the  said 
party  of  the  first  part  shall  elect  to  take  the  same;  so  far 
it  shall  elect  not  to  take  such  real  estate,  it  shall,  if  the 
title  has  been  taken  in  its  name,  convey  the  same  as  the  said 
party  of  the  second  part  shall  direct,  but  without  covenants 
of  warranty. 

And  whereas  the  said  party  of  the  first  part  has  and 
owns,  as  a  part  and  parcel  of  the  property  hereby  demised, 
personal  property  in  locomotives,  engines  and  tenders,  pas- 
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sengers  cars,  baggage  cars,  freight  and  other  cars,  tools, 
fixtures,  machinery,  supplies,  material  and  other  effects, 
amounting,  as  is  agreed  by  the  said  parties  hereto,  to  the 
value  of  one  million,  one  hundred  and  three  thousand  nine 
hundred  dollars,  ($1,103,900,)  for  a  more  particular  account 
of  which  reference  is  made  to  a  schedule  hereto  annexed, 
marked  “C”  it  is  hereby  covenanted  and  agreed  by  the 
said  party  of  the  second  part,  that,  at  the  termination  of 
this  contract,  it  will  surrender,  or  transfer  and  deliver  to 
the  said  party  of  the  first  part,  personal  property  of  a 
similar  kind  and  equal  in  value  to  that  mentioned  in  the 
said  schedule  and  hereby  demised. 

Eighteenth.  The  said  party  of  the  first  part  covenants 
and  agrees  that  the  said  party  of  the  second  part  shall, 
upon  the  payment,  in  the  manner  herein  provided,  of  the 
annual  rent  herein  reserved,  and  keeping  and  performing 
the  covenants  and  agreements  herein  agreed  by  it  to  be 
kept  and  performed  on  its  part,  have  the  uninterrupted 
possession,  use,  control  and  management  of  the  said  rail¬ 
road  and  branch,  and  of  the  said  real  estate,  premises  and 
property  herein  demised,  with  the  right  to  ask,  demand  and 
receive  for  its  own  use  and  benefit,  all  tolls  and  charges, 
fares  and  freights  which  may  or  can  be  legally  demanded 
and  received  for  the  transportation  of  persons  and  prop¬ 
erty  upon  and  over  the  same,  or  any  part  thereof ;  and  all 
the  income  and  revenue  of  the  aforesaid  estate  and  prop¬ 
erty  of  the  said  party  of  the  first  part,  and  all !  other  its 
rights,  privileges,  franchises  and  benefits,  in  its  ipiiet  and 
peaceable  possession  and  enjoyment,  without  detriment, 
hindrance,  interruption  or  molestation  from  the  said  party 
of  the  first  part,  or  its  successors  or  assigns,  or  from  any 
its  present  or  future  officer,  director  or  stockholder,  for  and 
during  the  term  of  this  contract. 

431  The  distributing  system  thus  to  be  used  jointly  by 
both  Companies  is  illustrated  and  described  upon 
Schedule  VI,  hereto  attached  and  hereby  made  a  part  of 
this  agreement. 


19.  The  New  Haven  Company  further  covenants  and 
agrees  with  the  Central  Company  to  pay  to  the  Central 
Company  for  the  use  of  the  distributing  system;  between 
Port  Morris  power  house  and  the  contact  shoes  of  its  equip¬ 
ment  using  the  same,  as  described  in  Sections  17  and  18,  a 
proportion  of  interest  reckoned  at  the  rate  of  four1  and  one- 
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quarter  (4%)  per  centum  per  annum  on  the  actual  net 
expenditures  made  or  to  be  made  as  follows: 

(a)  In  constructing*  and  completing  the  said  distributing 
system  shown  upon  Schedule  VI ; 

(b)  In  repairing,  rebuilding  or  changing  any  part  of  the 
said  distributing  system  made  necessary  by  act  of  God,  fire, 
civil  commotion,  violence,  casualty  or  operation  of  law ; 

( c )  In  making  any  other  changes  or  additions  to  the  said 
distributing*  system  to  which  the  New  Haven  Company  shall 
have  previously  given  its  written  consent. 

These  three  items  shall  be  payable  quarterly. 

The  New  Haven  Company  further  covenants  and  agrees 
with  the  Central  Company  to  pay  the  Central  Company  as 
compensation  for  the  use  of  the  said  distributing  system,  a 
proportion : 

( d )  Of  all  premiums  for  insurance  which  may  be  placed, 
and  of  all  taxes  and  assessments  which  may  be  levied  upon 
the  said  distributing  system  during  the  term  hereby 
granted,  payable  annually; 

( e )  Of  all  net  cost  of  maintenance,  repairs  and  renewals 
of  the  distributing  system; 

432  of  the  first  part  shall,  so  far  as  is  practicable  and  as 
shall  be  consistent  with  its  rights,  allow  and  employ 
the  said  party  of  the  second  part,  its  successors  and  as¬ 
signs,  to  do  and  perform,  by  its  officers  and  agents,  for  and 
in  behalf  of  the  said  party  of  the  first  part,  all  the  business, 
acts  and  things  necessary  to  be  done  and  performed  to 
maintain  the  organization  and  existence  of  the  said  party 
of  the  first  part  as  a  body  corporate,  and  to  preserve  and 
protect  the  estate,  property,  rights,  franchises  and  inter¬ 
ests  demised,  as  aforesaid,  to  the  said  party  of  the  second 
part. 

Twenty-first.  For  the  purpose  of  carrying  this  contract 
into  effect,  the  said  party  of  the  first  part,  in  consideration 
of  the  premises,  hereby  irrevocably  constitutes  and  ap¬ 
points  the  said  party  of  the  second  part  its  attorney,  for  and 
during*  the  term  of  this  contract,  for  the  said  party  of  the 
first  part,  and  in  its  name,  to  do  all  acts,  matters  and  things 
not  inconsistent  with  the  rights  of  the  said  party  of  the  first 
part  hereunder,  necessary  to  fulfill,  enforce  and  carry  out 
all  and  every  of  the  provisions  of  this  contract,  according  to 
its  true  intent  and  meaning,  and  the  said  party  of  the  first 
part  hereby  constitutes  and  appoints  the  said  party  of  the 
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second  part  its  transfer-agent,  with  power,  by  or  through 
its  officers  and  agents,  or  its  own  proper  transfer-agent,  to 
do  and  perform,  but  at  its  own  expense,  all  acts  and  things 
pertaining  to  transferring  the  title  to  the  capital  stock  of 
the  said  party  of  the  first  part,  and  to  such  of  its  bonds  as 
are  of  the  kind  commonly  called  “registered,”  and  to  keep 
all  necessary  books  in  connection  therewith ;  and  it  is  mutu¬ 
ally  agreed  that  the  transfer  books  for  either  capital  stock 
or  registered  bonds  may  be  closed,  at  the  option  of  the  said 
party  of  the  second  part,  a  suitable  time  before  leach  pay¬ 
ment  of  two  dollars  per  share  on  such  stock,  or  of  any  in¬ 
terest  on  such  bonds,  and  that  the  payments  herein  pro¬ 
vided  to  be  made  to  the  holders  of  capital  stock  of  the  said 
party  of  the  first  part,  and  the  payment  of  such!  of  the  in¬ 
terest  on  its  bonds  as  shall  be  upon  the  kind  called  “regis¬ 
tered”  shall  be  to  such  persons  or  parties  as  shall,  at  the 
time  of  making  such  payments,  respectively,  apjpear  upon 
the  books,  so  to  be  kept  by  the  said  party  of  the  second 
part,  to  be  stockholders  in  the  said  party  of  the! first  part, 
or  to  be  holders  of  its  “registered”  bonds. 

Twenty-second.  The  said  party  of  the  first  part  cove¬ 
nants  and  agrees  that  it  will  fully  pay  off  and  discharge  all 
floating  debt  and  liabilities  that  may  be  outstanding 
433  or  existing  against  it  on  or  to  the  first  day  of  April, 
one  thousand  eight  hundred  and  seventy-three,  grow¬ 
ing  out  of  the  “ operating ”  of  its  said  steam  railroad  and 
branch  herein  demised;  and  it  is  mutually  covenanted  and 
agreed  that  it,  the  said  party  of  the  first  part,  may  retain 
for  this  purpose,  and,  otherwise,  for  its  own  use  ahd  benefit, 
all  cash,  cash  items,  bills  receivable,  and  other  evidences  of 
debt,  and  all  balances  of  account  due  to  it  from  persons, 
agents  and  connecting  lines;  provided,  however,  that  cer¬ 
tain  bonds  and  mortgages  held  by  it  for  part  consideration 
of  real  estate  heretofore  sold  and  conveyed  by  it  shall  be 
assigned  to  the  said  party  of  the  second  part  as  is  herein¬ 
after  prescribed ;  and  provided,  further,  that  all  recoveries 
for  damages  or  costs  in  any  action  now  pending,  or  upon 
any  cause  of  action  now  existing  against  the  said  party  of 
the  first  part  on  account  of  the  said  steam  railroad,  or  its 
operation,  shall  be  assumed  and  paid  by  the  said  party  of 
the  second  part. 
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It  is  further  mutually  covenanted  and  agreed  that  all 
debt  and  liabilities  outstanding  or  existing  on  the  said  first 
day  of  April,  on  account  of  the  “construction”  of  the  said 
railroad,  or  on  account  of  the  leases,  contracts  or  agree¬ 
ments  herein  assigned  and  transferred  to  the  said  party 
of  the  second  part,  shall  be  assumed  and  paid  by  the  said 
party  of  the  second  part;  and  that  all  rents,  revenues, 
profits  and  benefits,  in  favor  of  the  said  party  of  the  first 
part,  accrued  to  the  said  first  day  of  April,  but  not  then 
due,  or  that  may  not  then  have  been  paid,  shall  pass  to  the 
said  party  of  the  second  part  for  its  own  use  and  benefit 
hereunder. 

And  the  said  party  of  the  second  part  covenants  and 
agrees  to  keep  and  maintain  the  railroad  and  branch, 
premises  and  property  hereby  demised,  and  the  appurte¬ 
nances  thereto  belonging,  in  good  order  and  condition ;  and 
to  assume  and  pay  all  the  expenses  of  maintaining  and 
operating  the  said  railroad  and  branch,  and  the  appurte¬ 
nances  thereto  belonging,  from  and  including  the  said  first 
day  of  April,  and  during  the  term  of  this  contract. 

Twenty-third.  The  said  party  of  the  first  part  being  the 
owner  of  certain  pieces  or  parcels  of  land,  situate  north  of 
Forty-second  street  aforesaid,  as  described  in  the  schedule 
hereto  annexed,  marked  “D,”  which  said  pieces  or  parcels 
of  land  are  not  necessary  to  the  operations  of  its  said  rail¬ 
road  herein  demised  to  the  said  party  of  the  second  part, 
and  the  rents,  reservations,  covenants  and  provisions 
herein  contained  having  been  adjusted  and  fixed  as  here¬ 
inbefore  set  forth,  with  express  reference  to  the  pro- 
434  visions  contained  in  this  article  of  these  presents, 
the  said  party  of  the  first  part,  in  consideration 
thereof,  and  of  one  dollar  to  it  in  hand  paid  by  the  said 
party  of  the  second  part,  covenants  and  agrees  that  it  will 
prepare  and  duly  seal,  sign  and  deliver  to  the  said  party 
of  the  second  part,  simultaneously  with  the  execution  of 
these  presents  a  good  and  sufficient  deed,  or  good  and  suffi¬ 
cient  deeds,  conveying  to  the  said  party  of  the  second  part, 
its  successors  and  assigns,  the  title  in  fee  to  the  said  pieces 
or  parcels  of  land  described  in  the  said  schedule  “D;” 
provided ,  however ,  that  the  said  deed  or  deeds  need  not 
contain  any  covenants  of  warranty ;  and  provided ,  further , 
that  the  said  title  shall  be  conveyed  subject  to  the  mort- 
srasre  liens  now  existing  specifically  on  said  pieces  or  par- 
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cels  of  land;  such  mortgage  liens  being  also  described  in 
the  said  schedule  “D,”  and  the  bonds  given  qr  assumed 
by  the  said  party  of  the  first  part  which  are  secured  by 
such  mortgage  liens  being  omitted  from  the  statement  of 
the  bonded  debt  of  the  said  party  of  the  first  part  con¬ 
tained  in  the  schedule  “A”  mentioned  in  the  fourth  article 
of  these  presents ;  and  subject  also  to  the  lien  of  any  gen¬ 
eral  mortgage  given  by  the  said  party  of  thq  first  part 
upon  its  railroad,  property  and  franchises,  if  the  lien  of 
any  such  mortgage  affects  the  said  pieces  or  parcels  of 
land. 

Twenty-fourth.  The  said  party  of  the  first  |part  being 
the  owner  of  certain  bonds  and  mortgages  taken  by  it  for 
part  consideration  for  certain  real  estate  heretofore  sold 
and  conveyed  by  it;  which  bonds  and  mortgages  are  de¬ 
scribed  in  the  schedule  hereto  annexed  marked;  “E ;”  and 
the  adjustment  of  rent  spoken  of  in  the  preceding  article 
having  had  express  reference  to  the  provisions  of  this 
article  also,  the  said  party  of  the  first  part,  in  consideration 
of  the  premises,  and  of  one  dollar  to  it  in  hand  paid  by  the 
said  party  of  the  second  part  hereby  assigns  the!  said  bonds 
and  mortgages  mentioned  and  described  in  the  said 
schedule  “E,”  together  with  all  moneys  due  and  to  be¬ 
come  due  thereon,  to  the  said  party  of  the  second  part  for 
its  own  use  and  benefit;  and  it  covenants  and  agrees  to 
execute  separate  and  sufficient  formal  assignments  of  the 
said  bonds  and  mortgages,  and  to  cause  the  same  to  be 
duly  acknowledged  by  its  proper  officer  and  herewith  de¬ 
livered  to  the  said  party  of  the  second  part. 

Twenty-fifth.  The  said  party  of  the  first  part,  being  the 
holder  of  two  hundred  and  sixty-five  thousand'  dollars,  in 
amount  at  par,  of  the  capital  stock  of  The  New  York  and 
Mahopac  Railroad  Company,  which  amount  is  rep- 
435  resented  in  or  by  the  capital  stock  and  bonded  debt 
of  the  said  party  of  the  first  part,  as  hereinbefore 
described,  and  on  which  the  annual  rent  herein  reserved 
was  founded,  the  said  party  of  the  first  part  covenants  and 
agrees  that  it  will,  simultaneously  with  the  execution  of 
these  presents,  transfer  the  said  capital  stock  iof  the  said 
The  New  York  and  Mahopac  Railroad  Company  to  the 
said  party  of  the  second  part,  and  will  deliver  to  it  the 
proper  certificates  therefor. 
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In  witness  whereof,  and  by  authority  of  resolutions  of 
the  respective  Boards  of  Directors  of  the  said  parties 
hereto,  adopted  the  first  day  of  April,  one  thousand  eight 
hundred  and  seventy-three,  the  corporate  seals  of  the  said 
railroad  companies,  parties  hereto,  are  respectively  hereto 
affixed,  and  attested  by  their  respective  Secretaries,  and 
these  presents  have  been  signed  by  the  Vice-President  of 
the  said  The  New  York  and  Harlem  Railroad  Company, 
and  by  the  President  of  the  said  The  New  York  Central 
and  Hudson  River  Railroad  Company,  the  day  and  year 
first  above  written. 


[Seal  of  the  N.  Y.  &  H.  R.  R.  Co.] 

THE  NEW  YORK  AND  HARLEM  RAILROAD 
COMPANY, 

By  W.  H.  VANDERBILT, 

Vice-President. 

Attest : 

ROBERT  J.  NIVEN, 

Secretary. 

[Seal  of  the  N.  Y.  C.  &  H.  R.  R.  R.  Co.] 

THE  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY, 

BvC.  VANDERBILT, 

President. 

Attest : 

E.  D.  WORCESTER, 

Secretary. 


436  State  of  New  York, 

County  of  New  York ,  ss: 

On  this  first  day  of  April,  in  the  year  1873,  before  me  came 
Robert  J.  Niven,  Secretary  of  the  New  York  and  Harlem 
Railroad  Company,  to  me  personally  known,  who,  being  by 
me  duly  sworn  said,  that  he  resided  in  the  city  of  New 
York;  that  he  was  the  Secretary  of  The  New  York  and 
Harlem  Railroad  Company ;  that  he  knew  the  corporate  seal 
of  the  said  Company ;  that  the  seal  affixed  to  the  f oregoing 
instrument,  and  purporting  to  be  the  corporate  seal  of  the 
said  Company,  was  such  corporate  seal;  that  it  was  so  af¬ 
fixed  bv  order  of  the  Board  of  Directors  of  the  said  Com- 
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pany,  and  that  he  signed  his  name  thereto,  by  the  like  order, 
as  Secretary  of  the  said  Company. 

And  the  said  Robert  J.  Niven  further  said,  that  he  was 
acquainted  with  William  H.  Vanderbilt,  and  knew  him  to  be 
the  Vice-President  of  said  Company ;  that  the  signature  of 
the  said  William  H.  Vanderbilt,  subscribed  to  the  said  instru¬ 
ment,  was  in  the  genuine  handwriting  of  the  s^id  William 
H.  Vanderbilt,  and  was  thereto  subscribed  by  the  like  order 
of  the  said  Board  of  Directors,  and  in  the  presence  of  him, 
the  said  Robert  J.  Niven. 

Also,  before  me,  came  Edwin  D.  Worcester,  Secretary  of 
the  New  York  Central  and  Hudson  River  Railroad  Com¬ 
pany,  to  me  personally  known,  who  being  by  me  duly  sworn, 
said,  that  he  resided  in  the  city  of  Albany;  that  he  was  the 
Secretary  of  The  New  York  Central  and  Hudson  Stiver  Rail¬ 
road  Company;  that  he  knew  the  corporate  seal  of  the  said 
Company ;  that  the  seal  affixed  to  the  f oregoing  instrument, 
and  purporting  to  be  the  corporate  seal  of  the;  said  Com¬ 
pany,  was  such  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  Board  of  Directors  of  the  said  Company,  and 
that  he  signed  his  name  thereto,  by  the  like  or4er,  as  Sec¬ 
retary  of  the  said  Company. 

And  the  said  Edwin  D.  Worcester  further  said,  that  he 
was  acquainted  with  Cornelius  Vanderbilt,  and  knew  him  to 
be  the  President  of  said  Company;  that  the  signature  of 
the  said  Cornelius  Vanderbilt,  subscribed  to  the  said  in¬ 
strument,  was  in  the  genuine  handwriting  of  thfe  said  Cor¬ 
nelius  Vanderbilt,  and  was  thereto  subscribed  by  the  like 
order  of  the  said  Board  of  Directors,  and  in  the  presence 
of  him,  the  said  Edwin  D.  Worcester. 

W.  J.  VAN  ARSDALE, 
Notary  Public ,  N .  Y.  Co. 
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437  Relators  ’  Exhibit  No.  12. 

Witness  Buckland. 

Chap.  425,  Laws  of  1903. 

An  act  to  provide  for  further  regulation  of  the  terminals 
and  approaches  thereto  of  the  New  York  and  Harlem 
railroad  at  and  north  of  Forty-second  Street  in  the  city 
of  New  York  and  of  the  public  highway  structures  over 
said  terminals  and  approaches  and  of  the  motive  power 
to  be  used  on  said  railroad. 

Accepted  by  the  city. 

Became  a  law  May  7,  1903,  with  the  approval  of  the 
Governor. 

Passed,  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in 
Senate  and  Assembly ,  do  enact  as  follows: 

Section  1.  Upon  the  approval  and  filing  by  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York  of  the 
plans  and  profiles  provided  for  in  section  three  of  this  act, 
and  the  delivery  of  the  grant  provided  for  in  section  two 
of  this  act,  the  New  York  and  Harlem  Railroad  Company, 
and  its  lessee  the  New  York  Central  and  Hudson  River 
Railroad  company,  are  and  each  of  them  is  hereby  au¬ 
thorized  and  directed  to  depress  all  of  the  existing  tracks  of 
the  New  York  and  Harlem  Railroad  company  between 
Fifty-seventh  street  and  Forty-second  street,  and  Madison 
avenue  and  Lexington  avenue,  in  the  city  of  New  York,  to 
such  grade,  and  to  construct  all  tracks  hereafter  laid  within 
the  said  limits  or  boundaries  at  such  grades  as  will  enable 
the  city  of  New  York  to  carry  Forty-fifth  street,  Forty- 
sixth  street,  Forty-seventh  street,  Forty-eighth  street  and 
Forty-ninth  street,  across  said  tracks  by  suitable  viaducts 
or  bridges  at  a  grade  or  grades  not  exceeding  four  per 
centum ;  and  also  to  carry  Fiftieth  street,  Fifty-first  street, 
Fifty-second  street,  Fifty-third  street,  Fifty-fourth  street, 
Fifty-fifth  street  and  Fifty-sixth  street  across  said 

438  tracks  by  suitable  viaducts  or  bridges  at  normal 
grade.  The  said  railroad  corporations  are  and  each 

of  them  is  hereby  authorized  to  make  such  alterations  and 
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changes  in  existing  structures  erected  pursuant  io  chapter 
seven  hundred  and  two  of  the  laws  of  eighteen  hundred  and 
seventy-two,  south  of  Fifty-ninth  street,  as  may  be  neces¬ 
sary  or  reasonably  required  in  carrying  out  the  provisions 
of  this  act.  The  said  railroad  corporations  are  and  each 
of  them  is  hereby  authorized,  subject  to  the  provisions  of 
the  building  code  of  the  city  of  New  York,  to  make  altera¬ 
tions,  changes  or  additions  in  and  to  the  passenger  depot 
buildings,  heretofore  constructed  between  Forty-second 
street,  Forty-fifth  street,  Vanderbilt  avenue  and  Depew 
place,  or  to  remove  the  said  passenger  depot  buildings,  or 
any  part  thereof,  and  to  reconstruct  the  same  Or  to  con¬ 
struct  new  buildings  to  such  an  extent  and  in  such  manner 
as  may  be  necessary  or  reasonably  required  in  the  proper 
management  and  conduct  of  their  business,  upon  the  said 
land  bounded  by  Forty-second  street,  Forty-fifth  street, 
Vanderbilt  avenue  and  Depew  place. 

§  2.  In  order  to  enable  the  said  railroad  corporations  to 
depress  their  tracks  as  hereinbefore  provided,  and  to  per¬ 
mit  the  operation  of  trains  otherwise  than  by  steam  loco¬ 
motives  as  hereinafter  required,  the  city  of  New  jYork,  act¬ 
ing  by  its  board  of  estimate  and  apportionment,;  is  hereby 
authorized  and  empowered  to  grant  to  the  said  railroad 
corporations,  by  suitable  instrument  or  instruments  in  writ¬ 
ing,  the  right  to  occupy  and  use  for  the  purposes  of  their 
incorporation,  during  the  term  or  terms  of  their  corporate 
existence:  the  sub-surface  of  Park  avenue  from  Forty-fifth 
street  to  the  southerly  line  of  Fifty-sixth  street!;  the  sub¬ 
surface  of  Park  avenue,  bounded  and  described  as  follows : 
beginning  at  the  point  where  the  southerly  line!  of  Fifty- 
sixth  street  intersects  the  easterly  line  of  Park  ave- 
439  nue  and  running  thence  in  a  northwesterly  direction 
to  a  point  in  the  centre  line  of  Fifty-seventh  street 
thirty-three  feet  easterly  from  the  centre  line  of  Park  ave¬ 
nue  ;  thence  westerly  along  the  centre  line  of  Fifty-seventh 
street  sixty-six  feet;  thence  in  a  southwesterly  direction  to 
the  point  where  the  southerly  line  of  Fifty-sixth  street 
intersects  the  westerly  line  of  Park  avenue,  and  thence 
easterly  to  the  place  of  beginning ;  Forty-fifth  street,  from 
the  easterly  line  of  Vanderbilt  avenue  to  the  westerly  line 
of  Depew  place ;  the  subsurface  of  Forty-sixth  street,  from 
the  easterly  line  of  Madison  avenue  to  the  westerly  line  of 
Lexington  avenue ;  the  sub-surface  of  Forty-seventh  street, 
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from  the  easterly  line  of  Madison  avenue  to  the  westerly 
line  of  Lexington  avenue;  the  sub-surface  of  Forty-eighth 
street,  from  a  line  described  as  follows :  beginning  at  a  point 
in  the  northerly  line  of  Forty-eighth  street,  distant  one 
hundred  sixteen  and  sixty-seven  one  hundredths  feet  east¬ 
erly  from  the  easterly  line  of  Madison  avenue ;  thence  south¬ 
erly  parallel  with  Madison  avenue  fifteen  feet ;  thence  in  a 
southwesterly  direction  to  a  point  in  the  southerly  line  of 
Forty-eighth  street,  distant  sixty  feet  easterly  from  the 
easterly  line  of  Madison  avenue;  to  the  westerly  line  of 
Lexington  avenue;  the  sub-surface  of  Forty-ninth  street, 
bounded  and  described  as  follows :  beginning  at  a  point  in 
the  northerly  line  of  Forty-ninth  street,  distant  fifty-three 
feet  westerly  from  the  westerly  line  of  Park  avenue,  and 
running  thence  southerly  parallel  with  Park  avenue  fifteen 
feet;  thence  in  a  southwesterly  direction  to  a  point  in  the 
southerly  line  of  Forty-ninth  street,  distant  sixtv-five  feet 
westerly  from  the  westerly  line  of  Park  avenue;  thence 
easterly  along  the  southerly  line  of  Forty-ninth  street,  to  a 
point  distant  one  hundred  seventy-five  feet  westerly  from 
the  westerly  line  of  Lexington  avenue;  thence  in  a  north¬ 
westerly  direction  to  a  point  in  the  northerly  line  of  Forty- 
ninth  street,  distant  two  hundred  and  twenty-six  feet 
440  westerly  from  the  westerly  line  of  Lexington  avenue ; 

thence  westerly  to  the  place  of  beginning;  and  the 
sub-surface  of  Fiftieth  street,  between  the  westerly  line  of 
Park  avenue  and  the  following  described  line:  beginning  at 
the  intersection  of  the  northerlv  line  of  Fiftieth  street  with 
the  easterly  line  of  Park  avenue,  and  running  thence  in  a 
southeasterly  direction  to  a  point  in  the  southerly  line  of 
Fiftieth  street,  distant  sixty  feet  easterly  from  the  easterly 
line  of  Park  avenue.  Nothing  in  this  act  contained  shall  be 
held  to  create  a  fee  in  said  railroad  corporations,  or  either 
of  them,  in  or  to  the  soil  of  said  portions  of  said  streets  or 
of  Park  avenue,  or  any  part  thereof;  nor  to  prevent  the 
city  of  New  York  from  occupying  or  using,  or  from  per¬ 
mitting  others  to  occupy  or  use  any  part  of  the  said  soil  of 
said  portions  of  said  streets  or  avenue  underneath  the 
tracks  and  structures  of  said  railroad  corporations  as 
shown  on  the  plans  and  profiles  provided  for  in  section 
three  of  this  act  in  anv  manner  w’hich  shall  not  interfere 
with  or  endanger  the  occupation  or  use  by  the  said  railroad 
corporations. 
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§  3.  The  New  York  Central  and  Hudson  Rive?*  Railroad 
company  shall  prepare  plans  and  profiles  of  the  viaducts  or 
bridges  required  to  carry  the  said  streets,  from  Forty-fifth 
street  to  Fifty-sixth  street,  both  inclusive,  over  the  tracks 
of  the  said  railroad  and  to  carry  the  central  portion  of 
Park  avenue  from  Forty-ninth  street  to  Forty-fifth  street 
over  the  said  tracks,  and  on  such  plans  and  profiles  shall  be 
shown  the  grade  or  depth  to  which  the  tracks  and  structures 
of  the  said  railroad  corporations  are  to  be  constructed  un¬ 
derneath  such  viaducts  or  bridges.  The  said  bridges  or 
viaducts  shall  in  every  case,  except  as  hereinafter  provided, 
be  fifty  feet  in  width.  They  shall  be  so  constructed  as  to 
leave  sufficient  clearance  above  the  tracks  when  de- 
441  pressed  as  above  provided,  for  the  free  passage  and 
operation  of  the  cars  of  the  railroad  companies  using 
the  said  tracks,  and  the  grade  of  the  roadway  of  such  via¬ 
ducts  or  bridges  shall  not  exceed  four  per  centum.  The  New 
York  Central  and  Hudson  River  Railroad  company  shall, 
within  thirty  days  after  the  day  on  which  this  act  shall 
take  effect,  submit  the  said  plans  and  profiles  in  duplicate 
to  the  board  of  estimate  and  apportionment  of  the  city  of 
New  York  for  its  approval.  If  such  plans  and  profiles  are 
approved  by  the  board  of  estimate  and  apportionment, 
such  approval  to  be  evidenced  by  a  resolution  adopted  by 
a  majority  of  the  votes  in  said  board,  a  copy  of;  such  reso¬ 
lution,  duly  certified  by  the  mayor  and  comptroller  of  the 
city  of  New  York,  shall  be  endorsed  upon,  or  annexed  to, 
each  copy  of  such  plans  and  profiles ;  and  one  copy  of  such 
plans  and  profiles,  so  approved,  shall  be  filed  with  the  board 
of  estimate  and  apportionment  of  the  city  of  New  York,  and 
the  other  copy  shall  be  delivered  to  the  New  York  Central 
and  Hudson  River  Railroad  company.  Upon  such  plans 
and  profiles  or  any  modifications  thereof  made;  as  herein¬ 
after  provided  being  approved  and  filed  as  aforesaid,  any 
and  all  alterations  or  changes  in  streets,  avenues  or  public 
places,  or  in  the  grade  or  grades,  width  or  widths  thereof, 
and  any  and  all  modifications  in  or  of  the  use  of  any  exist¬ 
ing  street,  avenue,  highway  or  public  place,  or  any  part 
thereof,  shown  upon  said  plans  and  profiles  shall  be  deemed 
to  have  been  duly  authorized,  and  the  map  or  plan  of  the 
city  of  New  York,  shall  be  deemed  to  have  been  changed 
accordingly  without  any  further  act  or  proceeding  by  or  on 
the  part  of  the  city  of  New  York,  or  of  any  officer,  board  or 
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department  thereof ;  and  all  such  interests  or  easements  in 
any  lands  of  or  owned  by  the  said  railroad  corporations,  or 
either  of  them,  as  shall  be  necessary  or  reasonably  required 
for  the  construction  of  such  viaducts  or  bridges  shall  there¬ 
upon  be  deemed  to  be  vested  in  the  city  of  New  York. 

442  The  said  board  of  estimate  and  apportionment  shall 
thereupon  cause  three  copies  of  such  plans  and  pro¬ 
files  to  be  made  and  filed,  one  in  the  office  of  the  register  of 
the  city  and  county  of  New  York,  one  in  the  office  of  the 
corporation  counsel  of  said  city,  and  one  in  the  office  of 
the  president  of  the  borough  of  Manhattan  of  said  city. 
The  city  of  New  York  is  hereby  authorized  to  carry  and 
maintain  the  said  streets  from  Forty-fifth  street  to  Fifty- 
sixth  street,  both  inclusive,  and  the  said  central  portion  of 
Park  avenue,  over  the  tracks  of  the  said  railroad  by  via¬ 
ducts  or  bridges  in  accordance  with  the  said  plans  and  pro¬ 
files.  The  work  of  constructing  such  viaducts  or  bridges  in 
accordance  with  the  said  plans  and  profiles  approved  as 
aforesaid  by  the  board  of  estimate  and  apportionment,  shall 
be  done  and  performed  by  the  New  York  Central  and  Hud¬ 
son  River  Railroad  company  for  and  on  behalf  of  and  as 
contractor  with  the  said  city.  For  and  in  consideration  of 
having  the  use  of  the  portions  of  said  avenue  and  of  the 
said  streets,  hereinabove  described,  the  said  railroad  cor¬ 
porations  shall  be  at  the  entire  expense  of  depressing  said 
tracks,  and  shall  pay  to  the  city  of  New  York  the  sum  of 
twenty-five  thousand  dollars  per  annum  so  long  as  the  said 
railroad  corporations  or  either  of  them  or  their  or  either 
of  their  successors  or  assigns  shall  hold,  occupy  or  use  the 
same;  and  they  shall  also  bear  and  pay  all  the  expense  of 
constructing  said  viaducts  and  bridges,  excepting  the  said 
Park  avenue  viaduct,  in  excess  of  six  hundred  thousand  dol¬ 
lars.  The  City  of  New  York  shall  bear  and  pay  to  the  New 
York  Central  and  Hudson  River  Railroad  company  in  full 
compensation  for  its  work,  labor  and  services  to  be  ren¬ 
dered  as  herein  provided  the  sum  of  six  hundred  thousand 
dollars  of  the  cost  and  expense  of  constructing  the  viaducts 
and  bridges  carrying  said  streets  from  Forty-fifth  street 

to  Fifty-sixth  street,  both  inclusive,  over  said  tracks, 

443  and  also  the  entire  expense  of  constructing  the  via¬ 
duct  carrying  Park  avenue  over  the  said  tracks  from 

Forty-ninth  street  to  Forty-fifth  street.  The  viaduct  or 
bridge  required  to  carry  Forty-fifth  street  over  said  tracks 
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shall  be  constructed,  either  wholly  or  partly,  north  of  the 
present  north  line  of  said  street,  and  the  said  board  of  esti¬ 
mate  and  apportionment  may,  in  its  discretion,  require  that 
such  viaduct  or  bridge,  or  any  part  thereof,  shall  be  not  to 
exceed  seventy  feet  in  width ;  and  in  that  case  the  expense 
of  constructing  so  much  of  such  viaduct  or  bridge  as  shall 
be  in  excess  of  fifty  feet  in  width  shall  be  borne  and  paid 
by  the  city  of  New  York.  The  portion  of  the  expense  to  be 
borne  and  paid  by  the  city  of  New  York  as  aforesaid  shall 
be  paid  to  the  said  railroad  company  at  such  time  or  times 
and  in  such  manner  as  shall,  at  or  prior  to  the  time  of  ap¬ 
proving  and  filing  the  said  plans  and  profiles  as  hereinbe¬ 
fore  provided,  be  agreed  upon  by  said  railroad  company 
and  the  board  of  estimate  and  apportionment  of  the  city 
of  New  York.  The  said  railroad  corporations  Ishall  have 
the  right  to  construct  and  maintain  on  the  said  yiaducts  or 
bridges  such  signal  or  other  apparatus  as  may  be  required 
for  the  safe  operation  of  their  road  and  tracks;  but  all 
such  apparatus  shall  be  constructed  and  maintained  in  such 
manner  as  not  to  obstruct  the  roadways  or  sidewalks  of 
such  viaducts  or  bridges  or  unnecessarily  disfigure  them. 
The  work  of  depressing  the  tracks  and  constructing  the  via¬ 
ducts  or  bridges  hereinbefore  provided  for  shall  be  com¬ 
menced  within  thirty  days  and  completed  within  five  years 
after  the  date  on  which  the  grant  provided  for  |  in  section 
two  of  this  act  shall  be  delivered,  and  the  plans  and  profiles 
of  the  said  viaducts  or  bridges  shall  be  approved  and  filed 
by  the  board  of  estimate  and  apportionment  as  hereinbe¬ 
fore  provided.  j 

§  4.  From  and  after  the  expiration  of  five  years  after  the 
approval  and  filing  of  the  plans  and  profiles  pro- 
444  vided  for  in  section  three  of  this  act  and  the  delivery 
of  the  grant  provided  for  in  section  two  of  this  act, 
it  shall  not  be  lawful,  except  only  in  case  of  necessity,  aris¬ 
ing  from  the  temporary  failure  of  such  other  motive  power 
as  may  be  lawfully  adopted,  for  any  railroad  corporation  to 
operate  trains  by  steam  locomotives  in  Park  avenue  in  the 
city  of  New  York  south  of  the  Harlem  river.  If  at  any  time 
after  the  expiration  of  the  said  five  years  trains  shall  be 
operated  by  steam  locomotives  in  said  Park  avbnue  south 
of  the  Harlem  river  for  a  period  of  more  than  three  days, 
the  railroad  corporation  so  operating  such  trains  shall  pay 
to  the  city  of  New  York  a  penalty  of  five  hundred  dollars 


i 


588 


X.  Y.,  N.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


for  every  day  or  part  of  a  day  during  which  such  trains  are 
so  operated,  unless  the  mayor  of  the  city  of  New  York  shall 
certify  to  the  necessity  for  the  use  of  steam  locomotives 
arising  from  the  temporary  failure  of  other  motive  power. 
Such  certificate  by  the  mayor  may  be  revoked  by  him  at  any 
time.  In  any  action  or  proceeding  brought  by  the  city  of 
New  York  against  a  railroad  corporation  to  recover  such  a 
penalty,  the  said  certificate  of  the  mayor  shall  be  prima 
facie  evidence  of  the  facts  therein  stated,  and  the  said  rail¬ 
road  corporation  shall  be  permitted  to  allege,  as  matter  of 
defense,  that  the  mayor’s  certificate  was  refused  or  revoked 
unreasonablv  or  in  bad  faith,  and  in  everv  such  case  the 
burden  of  establishing  that  defense  shall  be  upon  the  de¬ 
fendant  making  that  allegation.  Such  a  certificate  or  the 
fact  of  its  existence,  or  non-existence,  shall  not  be  evidence 
in  any  action  or  proceeding  except  an  action  or  proceeding 
to  recover  a  penalty  as  above  provided.  And  the  New  York 
and  Harlem  Railroad  company  and  its  lessee,  the  New  York 
Central  and  Hudson  River  Railroad  company,  so  long  as  it 
remains  such  lessee,  and  the  New  York,  New  Haven  and 
Hartford  Railroad  company,  so  long  as  it  has  any  contract 
or  other  rights  to  operate  its  trains  in  Park  avenue  south  of 
the  Harlem  river,  and  such  other  railroad  companies 
445  as  may  hereafter  obtain  permission  therefor,  are 
herebv  authorized  to  run  their  trains  by  electricitv, 
or  by  compressed  air,  or  by  any  motive  power  other  than 
steam  and  which  does  not  involve  combustion  in  the  motors 
themselves  through  the  tunnel  and  over  the  improvements 
made  pursuant  to  chapter  seven  hundred  and  two  of  the 
laws  of  eighteen  hundred  and  seventy-two,  and  pursuant  to 
chapter  three  hundred  and  thirty-nine  of  the  laws  of  eight¬ 
een  hundred  ninety-two  and  the  acts  amendatory  thereof 
and  supplemental  thereto,  and  pursuant  to  this  act,  and 
over  the  route  of  the  said  railroad  and  in  and  upon  the 
depot  at  Forty-second  street,  and  the  stations,  switches, 
turn-outs,  loops  and  sidings,  and  the  approaches  thereto* 
now  or  hereafter  authorized  by  law.  No  power  house  con¬ 
structed  to  supply  power  for  the  purposes  of  this  act  (except 
stations  for  the  transformation  of  electric  current)  shall  be 
placed  on  Manhattan  Island  more  than  two  blocks  from  the 
water  front,  except  with  the  consent  of  the  board  of  esti¬ 
mate  and  apportionment. 

§  5.  The  New  York  and  Harlem  Railroad  company,  and 
its  lessee,  the  New  York  Central  and  Hudson  River  Rail- 
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road  company,  are,  and  either  of  them  is,  hereby  author¬ 
ized  and  empowered  to  acquire  from  the  city  of  isfew  York, 
and  the  city  of  New  York,  acting  by  the  board  of  estimate 
and  apportionment  of  said  city,  is  hereby  authorized  and 
empowered,  in  its  discretion,  to  grant  to  said  railroad  cor¬ 
porations,  or  to  either  of  them,  any  and  all  lands,  ior  rights, 
interests  or  easements  in  lands  in  anywise  owned;  occupied 
or  controlled  by  the  city  of  New  York,  within  the  following 
territory,  namely :  beginning  at  the  intersection  formed  by 
the  westerly  line  of  Lexington  avenue  and  the  southerly 
line  of  Fiftieth  street;  running  thence  westerly  along  the 
southerly  line  of  Fiftieth  street  to  the  westerly  line 
446  of  Park  avenue ;  thence  southerly  along  the  westerly 
line  of  Park  avenue  to  the  northerly  line  pf  Forty- 
eighth  street;  thence  westerly  along  the  northerly  line  of 
Forty-eighth  street  to  the  easterly  line  of  Madison  avenue ; 
thence  southerly  along  the  easterly  line  of  Madison  avenue 
to  the  northerly  line  of  Forty-second  street ;  thence  easterly 
along  the  northerly  line  of  Forty-second  street  to  I  the  west¬ 
erly  line  of  Lexington  avenue;  and  thence  northerly  along 
the  westerly  line  of  Lexington  avenue  to  the  place!  of  begin¬ 
ning,  which  may  be  necessary  or  required  for  the  purpose 
of  making  any  alterations,  changes  or  additions,  o|ther  than 
the  alterations,  changes  and  additions  authorized  by  sec¬ 
tions  one,  two  and  three  of  this  act,  in  or  to  the  yards  and 
structures  forming  the  terminals  of  the  New  York  and  Har¬ 
lem  Railroad  company  and  the  approaches  thereto  which 
may  be  necessary  or  required  for  the  proper  operation  of 
trains  in  and  through  the  Fourth  or  Park  avenue  tunnel 
and  in  and  upon  the  said  terminals  and  the  approaches 
thereto  by  some  motive  power  other  than  steam; lor  which 
may  be  necessary  or  reasonably  required  in  the  proper  con¬ 
duct  of  the  business,  or  in  the  proper  management,  mainte¬ 
nance,  operation  or  use  of  the  railroads  and  j  property 
owned  or  leased,  of  said  railroad  corporations ;  j  provided 
however,  that  all  such  alterations,  changes  and  additions, 
other  than  the  alterations,  changes  and  additions  author¬ 
ized  by  sections  one,  two  and  three  of  this  act,  in  lor  to  the 
said  yard  and  structures,  terminals  and  approaches  thereto, 
in  so  far  as  they  shall  in  any  manner  affect  any  public 
streets,  avenues  or  places,  shall  be  made  in  accordance  with 
plans  and  profiles  which  shall  be  first  submitted  by  the  said 
the  New  York  Central  and  Hudson  River  Railroad  com¬ 
pany  to  the  board  of  estimate  and  apportionment  of  the  city 
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of  New  York  for  its  approval.  If  such  plans  and  profiles 
are  approved  by  the  board  of  estimate  and  apportionment, 
such  approval  to  be  evidenced  by  resolution  adopted 

447  by  a  majority  of  the  votes  in  said  board,  a  copy  of 
such  resolution,  duly  certified  by  the  mayor  and 

comptroller  of  the  city  of  New  York,  shall  be  indorsed 
upon,  or  annexed  to,  each  copy  of  such  plans  and  profiles; 
and  one  copy  of  such  plans  and  profiles,  so  approved,  shall 
be  filed  with  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York,  and  the  other  copy  shall  be  delivered  to 
the  New  York  Central  and  Hudson  River  Railroad  Com¬ 
pany.  Upon  such  plans  and  profiles  or  any  modifications 
thereof  made  as  hereinbefore  provided,  being  approved  and 
filed  as  aforesaid,  any  and  all  alterations  or  changes  in 
streets,  avenues  or  public  places,  or  in  the  grade  or  grades, 
width  or  widths  thereof,  anv  and  all  modifications  in  or  of 
the  use  of  any  existing  street,  avenue,  highway  or  public- 
place,  or  any  part  thereof,  shown  upon  said  plans  and  pro¬ 
files,  shall  be  deemed  to  have  been  duly  authorized,  and  the 
map  or  plan  of  the  city  of  New  York  shall  be  deemed  to 
have  been  changed  accordingly  without  any  further  act  or 
proceeding  by  or  on  the  part  of  the  city  of  New  York,  or  of 
any  officer,  board  or  department  thereof,  and  the  said  board 
of  estimate  and  apportionment  shall  thereupon  cause  three 
copies  of  said  plans  and  profiles  to  be  made  and  filed,  one  in 
the  office  of  the  register  of  the  city  and  county  of  New  York, 
one  in  the  office  of  the  corporation  counsel  of  said  city,  and 
one  in  the  office  of  the  president  of  the  borough  of  Manhat¬ 
tan,  of  said  city.  The  city  of  New  York  acting  by  its  said 
board  of  estimate  and  apportionment  is  hereby  authorized 
and  empowered,  in  its  discretion,  to  agree  with  the  New 
York  Central  and  Hudson  River  Railroad  company  upon 
the  consideration  to  be  given  or  the  amount  of  compensa¬ 
tion  to  be  paid  to  such  city  by  such  railroad  corporation  for 
such  lands,  rights,  interests  or  easements  in  lands  as  may 
be  granted  by  said  city  as  in  this  section  provided;  and 
also  to  grant  such  lands,  rights,  interests,  or  easements  in 
lands  to  such  railroad  corporation  by  proper  instru- 

448  ment  in  writing,  either  in  perpetuity  or  for  the 
period  for  which  the  same  shall  be  required.  Any 

pecuniary  compensation  agreed  upon  may  either  be  a  gross 
sum  or  it  may  be  a  sum  or  sums  paid  annually  during  the 
terms  of  such  grant.  The  New  York  and  Harlem  Railroad 
company,  and  the  New  York,  New  Haven  and  Hartford 
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Railroad  company,  may  be  parties  to  such  instrument. 
Such  instrument  shall  be  executed  in  as  many  parts  as  there 
shall  be  parties  thereto,  and  on  the  part  of  the  city  of  New 
York  by  its  mayor  and  comptroller,  under  the  corporate 
seal  of  the  city  of  New  York,  and  by  the  railroad  corpora¬ 
tion  or  corporations,  parties  thereto,  under  their  |  corporate 
seals  and  by  their  proper  officers.  Such  instrument  may 
also  include  such  other  provisions  in  respect  to  carrying 
such  plans  and  profiles  into  effect,  not  inconsistent  with  this 
act,  as  shall  be  agreed  upon  by  and  between  the  Said  board 
of  estimate  and  apportionment  and  the  said  railroad  cor¬ 
porations.  When  executed,  one  copy  of  such  instrument 
shall  be  filed  in  the  office  of  the  comptroller  of  the  city  of 
New  York,  and  one  copy  shall  be  delivered  to  each  railroad 
corporation,  party  thereto.  When  executed  and  filed  as 
aforesaid,  said  instrument  shall  be  binding  upon  the  city 
of  New  York  and  the  railroad  corporations,  parties  thereto, 
their  successors  and  assigns. 

§  6.  Upon  the  approval  by  the  board  of  estimate  and  ap¬ 
portionment  of  any  plans  and  profiles  provided  for  in  this 
act,  the  said  city  shall  afford  to  said  railroad  corporations 
all  such  reasonable  facilities  as  may  be  required  to  carry 
into  effect  the  provisions  of  this  act  and  any  plans  and  pro¬ 
files,  and  the  provisions  of  any  instrument,  authorized  by 
this  act ;  and  the  proper  officers  and  authorities  of  such  city 
are  hereby  authorized,  and  it  shall  be  the  duty  of  such  officers 
and  authorities  to  take  such  appropriate  action  as  may  be 
necessary  or  reasonably  required  to  carry  the  provisions  of 
this  act,  and  any  such  plans  and  profiles,  and  the  provisions 
of  any  such  instrument,  into  effect.  All  sewers,  water 
449  pipes,  gas  pipes,  electric  lines,  wires,  ducts  or  conduits 
in  or  under  the  portions  of  the  streets  and  Avenue  de¬ 
scribed  in  section  one  of  this  act,  or  which  may  be  in,  under 
or  over  any  streets  or  avenues  shown  on  any  such;  plans  and 
profiles,  shall  be  changed  or  relocated,  at  the  expense  of  the 
said  railroad  corporations,  in  such  manner  and  to  such  an 
extent  as  may  be  necessary  or  reasonably  required  to  carry 
the  provisions  of  section  one  of  this  act,  and  any  such  plans 
and  profiles,  and  the  provisions  of  any  such  instrument,  into 
effect;  but  all  such  changes  and  relocations  shall  be  made 
in  a  manner  approved  by  the  board  of  estimate  and  ap¬ 
portionment. 
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§  7.  The  comptroller  of  the  city  of  New  York  shall,  from 
time  to  time,  when  authorized  by  the  board  of  estimate  and 
apportionment,  and  without  the  concurrence  or  approval 
of  any  other  board  or  public  body,  prepare  and  issue  cor¬ 
porate  stock  of  the  city  of  New  York,  for  the  purposes 
of  bearing  and  paying  such  portion  of  the  cost  and  expense 
of  constructing*  the  viaducts  and  bridges  mentioned  in  sec¬ 
tion  one  of  this  act,  as  is  provided  to  be  borne  and  paid  by 
the  citv  of  New  York. 

%  8.  Nothing  in  this  act  contained  shall  have  the  effect  of 
limiting  or  impairing  in  any  manner  or  to  any  extent  the 
existing  rights,  privileges  or  franchises  of  the  railroad  cor¬ 
porations,  or  either  of  them,  now  using  the  said  tunnel,  ter¬ 
minals  and  the  approaches  thereto,  or  of  depriving  in  any 
manner  or  to  any  extent  such  railroad  corporations,  or  either 
of  them,  of  the  use  and  benefit  of  such  rights,  privileges  and 
franchises,  except  in  so  far  only  as  such  rights,  privileges 
or  franchises  shall  be  expressly  limited  or  modified  by  this 
act  or  in  and  by  any  instrument  executed  in  pursuance 
hereof;  and  the  said  railroad  corporations,  or  either  of 
them,  are  hereby  authorized  and  empowered  to  ac- 
450  quire  by  purchase  or  by  condemnation,  from  any 
owner,  and  to  take,  hold,  occupy  and  use  for  the  pur¬ 
poses  of  its  incorporation  all  real  estate  in  fee,  and  all 
property  and  all  rights,  interests  and  easements  in  real 
estate  or  other  property  which  may  be  necessary  or  rea¬ 
sonably  required  in  order  to  carry  out  and  into  effect  the 
provisions  of  this  act,  and  any  plans  and  profiles,  and  the 
provisions  of  any  instrument  or  instruments  provided  for 
in  section  three  of  this  act.  All  the  powers  in  and  by  this 
act  conferred  upon  the  city  of  New  York,  the  board  of  esti¬ 
mate  and  apportionment  of  the  city  of  New  York,  and  upon 
the  said  railroad  corporations,  may  be  exercised  from  time 
to  time  as  occasion  may  require,  and  any  plans  and  pro¬ 
files  approved  and  filed  as  in  this  act  provided  may  at  any 
time  be  modified,  but  not  in  any  manner  inconsistent  with 
this  act,  upon  plans  and  profiles  showing  any  such  modifica¬ 
tions  being  submitted,  approved  and  filed  in  the  manner  in 
this  act  provided. 

§  9.  The  provisions  of  any  acts  and  parts  of  acts,  includ¬ 
ing  the  Greater  New  York  charter,  which  are  inconsistent 
with  this  act,  and  in  so  far  only  as  they  are  inconsistent 
with  this  act,  shall  have  no  application  to  the  rights,  powers 
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and  obligations  conferred  or  created  by  or  under  authority 
of  this  act,  or  to  any  proceedings  taken  hereunder. 

§  10-  The  state  of  New  York  shall  not  be  liable  flor  injuries 
to  persons  or  property  in  connection  with  any  Railroad  or 
other  construction  which  may  be  authorized  under  the  pro¬ 
visions  of  this  act,  nor  shall  the  state  of  New  York  be  liable 
for  any  damages  in  any  event  for  any  act  or  omission  of 
the  city  of  New  York,  or  of  the  railroad  corporations,  or 
of  either  of  them,  mentioned  in  this  act. 

§  11.  This  act  shall  take  effect  immediately. 

j 

451  Relators  ’  Exhibit  No.  13. 

i 

Witness  Buckland. 

j 

This  agreement,  made  this  24th  day  of  July,  1907,  by  and 
between  The  New  York  Central  and  Hudson  Rivdr  Railroad 
Company,  hereinafter  called  the  Central  Company,  The 
New  York,  New  Haven  and  Hartford  Railroad!  Company, 
hereinafter  called  the  New  Haven  Company,  and  The  New 
York  and  Harlem  Railroad  Company,  hereinafter  called 
the  Harlem  Company: 

Whereas,  the  trains  of  the  New  Haven  Company  enter  the 
City  of  New  York  upon  and  over  the  tracks  of  the  Harlem 
Company,  under  and  pursuant  to  a  certain  contract,  dated 
the  17th  day  of  March,  1848,  made  by  and  between  the 
Harlem  Company  and  the  New  York  and  New  Haven  Rail¬ 
road  Company  (the  predecessor  of  the  New  Haven  Com¬ 
pany)  ;  and 

Whereas,  the  Central  Company  is  the  lessee  of  the  entire 
steam  railroad  property  of  the  Harlem  Company,  including 
the  Grand  Central  Depot,  in  the  City  of  New  York,  under  a 
lease  dated  the  first  day  of  April,  1873,  for  a  term  which 
will  expire  on  the  first  day  of  April,  2274,  subject  to  the 
provisions  of  said  contract  of  March  17th,  1848;  and 

Whereas,  the  Central  Company  (for  itself  and  the  Har¬ 
lem  Company)  and  the  New  Haven  Company  now  use  the 
said  Grand  Central  Depot,  under  the  provisions  <^f  a  certain 
agreement  known  as  the  4 ‘Tripartite  Lease,’ ’  dated  the  first 
day  of  November,  1872,  as  modified  by  four  agreements 
supplemental  thereto,  dated,  respectively,  the  3lst  day  of 
December,  1885,  the  14th  day  of  July,  1897,  the  17th  day  of 
August,  1898,  and  the  23d  day  of  March,  1899,  all  made  by 
and  between  the  parties  hereto ;  and 
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Whereas,  in  and  by  the  said  lease  dated  the  first  day  of 
April,  1873,  the  Harlem  Company  duly  assigned  and 

452  transferred  to  the  Central  Company  the  said  con¬ 
tract  dated  March  17, 1848,  and  the  said  4  4  Tripartite 

Lease”  dated  November  1, 1872 ;  and 

Whereas,  in  order  to  provide  facilities  for  the  proper 
management  and  conduct  of  the  business  of  the  Central 
Company  (for  itself  and  as  such  assignee  and  lessee  of  the 
Harlem  Company)  and  of  the  New  Haven  Company,  and  in 
order  to  carry  out  the  provisions  of  Chapter  425  of  the 
Laws  of  1903  of  the  State  of  New  York  (copy  of  said  act 
and  of  the  act  amendatory  thereof  being  hereto  annexed) 
it  is  necessary  to  make  certain  additions  and  changes  in  and 
about  the  Grand  Central  Depot,  the  yards  and  tracks  con¬ 
nected  therewith,  and  in  and  in  respect  to  certain  streets 
and  avenues  in  the  vicinity  thereof ; 

Now,  therefore,  this  agreement  witnesseth: 

That  the  parties  hereto,  in  consideration  of  the  premises, 
and  of  the  mutual  covenants  herein  contained,  have  agreed, 
for  themselves,  their  successors  and  assigns,  with  each  other 
as  follows : 

1.  The  words  4 4 Railroad  Terminal,”  wherever  herein¬ 
after  used,  shall  mean  and  include  the  land,  and  interests 
in  land,  and  all  improvements  thereon  (not  including  the 
distributing  system  hereinafter  mentioned),  and  all  rights 
in  any  ways  on  which  said  land  may  abut,  as  illustrated  and 
described  in  Schedules  I,  II,  III,  IV  and  V,  hereto  attached 
and  hereby  made  a  part  of  this  agreement. 

Schedule  I  describes  the  land  and  interests  in  land  and 
illustrates  the  boundaries  thereof  upon  and  within  which 
said  Railroad  Terminal  is  located. 

Schedule  II  describes  and  illustrates  the  Suburban  Level, 
together  with  the  approaches  to  and  exits  from  such  Subur¬ 
ban  Level. 

453  Schedule  III  describes  and  illustrates  the  Express 
Level,  together  with  the  approaches  to  and  exits 

from  such  Express  Level. 

Schedule  IV  describes  and  illustrates  the  Street  Level, 
together  with  the  approaches  to  and  exits  from  such  Street 
Level. 

Schedule  V  describes  and  illustrates  cross-sections  and 
longitudinal  sections  of  the  various  levels  covered  by  Sched¬ 
ules  II,  III  and  IV. 
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2.  The  Central  Company  covenants  and  agrees,  at  its 
own  expense,  to  procure  or  furnish  all  land  and  interests 
in  land  and  all  rights  in  any  ways  on  which  the  said  land 
may  abut  not  now  owned  by  it  or  by  the  Harlem  Company 
and  required  for  the  said  Railroad  Terminal,  and  to  con¬ 
struct  the  said  Railroad  Terminal,  as  so  described  and  illus¬ 
trated,  with  all  appurtenances  connected  therewith. 

3.  The  Central  Company,  acting  for  itself  and  the  Har¬ 
lem  Company,  as  hereinafter  authorized,  in  consideration 
of  the  rents  hereinafter  reserved  to  be  paid  the  New 
Haven  Company,  and  in  consideration  of  the  covenants  on 
the  part  of  the  New  Haven  Company  hereinafter  contained, 
hath  demised,  let  and  leased,  and  by  these  presents  doth 
demise,  let  and  lease  unto  the  New  Haven  Company,  dur¬ 
ing  the  term  of  the  New  Haven  Company’s  chapter  and  all 
renewals  thereof,  including  the  charter  of  any  company 
which  shall  operate  the  present  railroad  of  thq  said  New 
Haven  Company,  the  use,  in  common  with  the  Central  Com¬ 
pany,  subject  to  all  the  provisions  of  this  agreement,  of  the 
said  Railroad  Terminal  for  the  accommodation  of  the  traf¬ 
fic  of  the  New  Haven  Company,  other  than  freight  traffic, 

provided,  however,  that  the  New  Haven  Company’s 
454  right  to  the  use  thereof  shall  in  no  event  exceed  fifty 
(50)  per  centum  of  the  maximum  capacity  of  said 
Railroad  Terminal,  or  of  any  part  thereof. 

4.  The  New  Haven  Company  covenants  and  agrees  with 
the  Central  Company  to  pay  to  the  Central  Company  dur¬ 
ing  the  term  of  said  lease  dated  April  1,  1873,  and  any  re¬ 
newals  thereof,  and  thereafter  to  the  Harlem  Company,  its 
successors  or  assigns,  as  compensation  for  the  premises 
hereby  demised,  as  described  in  Section  1,  a  proportion  an¬ 
nually  of  $485,393.69,  being  interest  on  the  cost  of  that  part 
of  the  present  terminal  constructed  under  the  agreements 
dated  November  1,  1872,  and  December  31,  1$85,  and  in 
addition  thereto  a  proportion  of  interest  reckoned  at  the 
rate  of  four  and  one-quarter  (4%)  per  centum  per  annum 
on  actual  net  expenditures  specified  in  sub-division  (3)  of 
Schedule  VII  hereof  and  made  or  to  be  made,  jas  follows: 
_ 

Note — See  Supplemental  Agreement  dated  November  10, 
1913,  adding  words  to  Paragraph  3  in  relation  to  construc¬ 
tion,  etc.,  of  buildings  for  other  than  Railroad  Terminal 
purposes. 
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(a)  In  acquiring  land  for  the  Railroad  Terminal  other 
than  the  land  included  in  the  said  agreements  of  November 
1,  1872,  and  December  31, 1885 ; 

( b )  In  constructing  said  Railroad  Terminal; 

( c )  In  repairing,  rebuilding  or  changing  any  part  of  the 
Railroad  Terminal  made  necessary  by  act  of  God,  fire,  civil 
commotion,  violence,  casualty  or  operation  of  law; 

(d)  In  complying  with  the  provisions  (other  than  the 
provisions  for  annual  payments)  of  four  agreements  made 
by  and  between  the  Central  Company,  the  Harlem  Com- 
pany  and  the  City  of  New  York,  dated  respectively  June 
19,  1903;  December  4,  1903;  April  28,  1905;  and  July  8, 

1907 ;  and  of  permit  dated  June  21,  1905,  issued  by 
455  the  President,  Borough  of  Manhattan,  in  accordance 
with  resolution  of  Board  of  Estimate  and  Appor¬ 
tionment  adopted  April  28,  1905,  authorizing  said  agree¬ 
ment  of  same  date;  copies  of  which  are  hereto  annexed; 

(e)  In  making  any  other  changes  in  or  additions  to  the 
Railroad  Terminal  to  which  the  New  Haven  Company  shall 
have  previously  given  its  assent  in  writing; 

The  New  Haven  Company’s  proportion  of  said  fixed 
charges  shall  in  no  event  be  less  than  $160,179.92  in  each 
year. 

These  six  items  shall  be  payable  quarterly. 

The  New  Haven  Company  furtlfer  covenants  and  agrees 
to  pay  to  the  Central  Company,  as  compensation  for  said 
demised  premises  and  in  consideration  hereof,  a  propor¬ 
tion: 

(/)  Of  the  annual  net  payments  required  by  the  terms 
of  said  agreements  with  the  City  of  New  York; 

(ff)  Of  all  premiums  for  insurance  which  may  be  placed 
and  of  all  taxes  and  assessments  which  may  be  levied  upon 
the  Railroad  Terminal  during  the  term  hereby  granted. 
The  taxes  and  assessments  and  premiums  for  insurance  on 
property  now  or  hereafter  appearing  in  said  schedules, 
which  may  be  assessed  or  insured  as  a  whole,  but  of  which 
separate  portions  may  be  occupied  by  the  Railroad  Termi¬ 
nal,  the  Central  Company  or  the  New  Haven  Company 
shall  be  divided  between  the  parties  occupying  the  same  in 
proportion  to  the  value  of  the  use  of  the  part  so  occupied ; 

These  two  items  shall  be  payable  annually; 

(h)  Of  all  net  cost  of  maintenance,  repairs  and  renewals 
of  the  Railroad  Terminal ; 
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(z)  Of  all  net  expenditures  for  the  operation  of  the  Rail¬ 
road  Terminal; 

"  •  #  | 

456  (j)  Of  all  net  expenditures  required  to  contest, 
settle  or  pay  claims,  actions  or  judgments,  for  loss 

of  or  damage  to  property  and  for  injury  to  or  for  the  death 
of  persons  (except  loss  of  or  damage  to  the  equipment  of 
the  parties  hereto,  any  such  loss  or  damage  being  provided 
for  in  Section  16  hereof)  caused  by  the  acts  or  omissions 
of  the  Terminal  Manager,  his  agents  or  servants,  while 
engaged  in  the  maintenance  or  operation  of  the  Railroad 
Terminal;  agents  and  servants  of  the  Terminal  Manager, 
as  used  in  this  paragraph,  means  agents  and  servants  em¬ 
ployed  by  the  Terminal  Manager  for  the  purpose  of  per¬ 
forming  the  duties  imposed  upon  him  by  this  agreement ; 

Such  claims,  actions  or  judgments  may  be  settled  by  the 
party  against  whom  such  claim  is  made,  action  is  brought 
or  judgment  is  rendered  when  authorized  in  waiting  by  the 
other  party.  j 

These  three  items  shall  be  payable  within;  thirty  days 
after  the  Central  Company  shall  render  bills  for  the  same. 

The  method  of  determining  the  proportion  of  the  use  of 
said  Railroad  Terminal,  or  of  any  part  thereof,  to  which 
each  company  shall  be  entitled  and  the  proportions  of  the 
aforesaid  payments  so  to  be  made  by  the  New  Haven  Com¬ 
pany  shall  be  by  ascertaining  for  the  month,  quarter  or 
year  in  question  the  proportion  which  the  use1  of  the  Rail¬ 
road  Terminal  by  the  New  Haven  Company  hears  to  the 
entire  use  thereof,  use  to  be  based  upon  the  number  of  cars 
and  locomotives,  excepting  those  performing  Railroad  Ter¬ 
minal  service,  entering  the  said  Railroad  Terminal.  For 
the  purposes  of  this  computation  each  car  and  i each  locomo¬ 
tive  shall  be  counted  each  time  it  shall  enter  jthe  Railroad 
Terminal,  including  the  cars  of  each  Company  hauled  from 
Mott  Haven  yard,  or  other  exterior  storage  yard,  but 
not  including  the  locomotives  performing  such  haulage 
service, 

457  None  of  the  preceding  provisions  j  hereof  shall 
apply  to  or  include  expenditures  for  switching  and 

preparing  cars  for  service,  or  any  other  special  service 
which  may  be  rendered  at  the  request  of  the  New  Haven 
Company. 

5.  The  Central  Company  shall  provide  tracks  in  those 
portions  of  its  Mott  Haven  Yard  illustrated  and  described 
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in  Schedule  VIII,  hereto  attached  and  hereby  made  a  part 
of  this  agreement  (the  said  portions  being  hereinafter  re¬ 
ferred  to  as  Mott  Haven  Yard)  for  storing  and  cleaning 
such  of  the  New  Haven  Company’s  cars  as  cannot  be  stored 
and  cleaned  in  the  Railroad  Terminal  to  such  extent  as  the 
Central  Company  can  do  so  consistently  with  the  require¬ 
ments  of  its  own  business.  This  provision  shall  not  be  con¬ 
strued  to  require  the  Central  Company  to  provide  any 
facilities  other  than  tracks  for  cleaning  such  cars,  or  to  be 
at  any  expense  in  respect  thereto. 

The  New  Haven  Company  covenants  and  agrees  to  pay 
to  the  Central  Company,  as  compensation  for  Mott  Haven 
Yard,  a  proportion  of  interest  reckoned  at  the  rate  of  four 
and  one-quarter  (4*4)  per  centum  per  annum  on  $2,000,000, 
and  also  oh  all  actual  net  expenditures  made  or  to  be  made 
for  the  purposes  specified  in  the  following  items  (a)  and 
(&): 

( a )  In  repairing,  rebuilding  or  changing  any  part  of 
Mott  Haven  Yard  made  necessary  by  act  of  God,  fire,  civil 
commotion,  violence,  casualty  or  operation  of  law ; 

(h)  In  making  any  other  changes  in  or  additions  to  Mott 
Haven  Yard  to  which  the  New  Haven  Company  shall  have 
previously  given  its  assent  in  writing. 

These  interest  items  shall  be  payable  quarterly. 

The  New  Haven  Company  further  covenants  and  agrees 
to  pay  to  the  Central  Company,  as  compensation  for  Mott 
Haven  Yard,  a  proportion  of  all  actual  net  expendi- 
458  tures  made  or  to  be  made  for  the  purposes  specified 
in  the  following  items  (c),  ( d ),  ( e )  and  (/) : 

( c )  In  the  payment  of  all  premiums  for  insurance  which 
may  be  placed  and  in  the  payment  of  all  taxes  and  assess¬ 
ments  which  may  be  levied  upon  Mott  Haven  Yard  during 
the  use  thereof  as  herein  provided;  payable  annually; 

(d)  In  the  maintenance,  repairs  and  renewals  of  Mott 
Haven  Yard; 

(c)  In  switching  cars  in  and  upon  Mott  Haven  Yard; 

(/)  In  the  payment  of  all  sums  required  to  contest,  settle 
or  pay  claims,  actions  or  judgmraents,  for  loss  of  or  dam¬ 
age  to  property  and  for  injury  to  or  for  the  death  of  per¬ 
sons  (except  loss  of  or  damage  to  the  equipment  of  the 
parties  hereto,  any  such  loss  or  damage  being  provided  for 
in  Section  16  hereof),  caused  by  the  acts  or  omissions  of 
the  Terminal  Manager,  his  agents  or  servants,  while  en- 
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gaged  in  the  maintenance,  operation  or  use  of  Mott  Haven 
Yard.  j 

These  items  shall  be  payable  within  thirty  dayis  after  the 
Central  Company  shall  render  bills  for  the  same. 

The  method  of  determining  the  proportion  of!  the  afore¬ 
said  payments  to  be  made  by  the  New  Haven  Company  for 
the  use  of  Mott  Haven  Yard  shall  be  by  ascertaining  for 
the  month,  quarter  or  year  in  question,  the  proportion 
which  the  number  of  cars  of  the  New  Havei^  Company 
entering  Mott  Haven  Yard  bears  to  the  entire  number  of 
cars  (excluding  all  crossing  movements  on  the  I  wye  track 
near  Tower  “YD,”  and  excluding  all  freight  inovements 
on  the  track  designated  as  “Lead  to  Yard  B”  and  exclud¬ 
ing  all  movements  of  cars  from  the  interior  repair  yard  of 
the  Central  Company  shown  on  the  map  attached  to  Sched¬ 
ule  VIII)  entering  Mott  Haven  Yard;  it  being  understood 
that  all  cars  in  either  Company’s  service  entering 
459  Mott  Haven  Yard  are  for  the  purposes  of  this  sec¬ 
tion  to  be  regarded  as  such  Company’s  cars.  Pro¬ 
vided,  however,  that  the  proportion  of  interest  at  the  rate 
aforesaid  on  $2,000,000  and  of  the  charges  specified  in  the 
foregoing  items  (a),  ( b ),  ( c )  and  ( d )  of  this  section  to  be 
paid  by  the  New  Haven  Company  shall  not  be  less  than  one- 
third  (%)  thereof.  j 

In  case,  in  the  judgment  of  the  directors  of  the  Central 
Company,  the  Central  Company  shall  require  the  Mott 
Haven  Yard  for  its  own  business,  then  the  New  Haven 
Company’s  right  to  the  use  thereof  shall  terrqinate  upon 
twelve  months’  written  notice  given  to  it  by  the  Central 
Company.  If  such  right  shall  be  so  terminated,  the  New 
Haven  Company  shall  be  entitled,  on  such  term^  as  may  be 
agreed  upon,  to  haul  its  cars  over  the  Harlem  Company’s 
Port  Morris  Branch  between  the  main  line  nehr  Melrose 
Station  and  the  intersection  with  the  tracks  of  the  Harlem 
River  and  Portchester  Railroad  to  reach  any  storage  yard 
which  the  New  Haven  Company  may  establish. 

The  New  Haven  Company  shall  have  the  right  to  ter¬ 
minate  its  use,  as  herein  provided,  of  Mott  Haven  Yard  at 
any  time  upon  giving  twelve  months’  written  notice  to  the 
Central  Company  of  its  intention  to  terminate  such  use. 
Upon  termination  by  either  party  of  the  New  Haven  Com¬ 
pany’s  use  of  the  said  Mott  Haven  Yard,  as  aforesaid,  the 
payment  of  compensation  therefor  by  the  New  itaven  Com¬ 
pany  shall  cease. 
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The  New  Haven  Company  also  covenants  and  agrees  to 
pay  or  assume  such  proportion  of  the  expense  of  hauling 
cars  to  and  from  Mott  Haven  Yard,  or  other  exterior  stor¬ 
age  yard,  and  of  the  expense  of  switching  service  in  said 
Railroad  Terminal,  and  of  the  expense  of  cleaning,  lighting, 
heating,  stocking,  repairing,  watering  and  icing  cars  and 
of  any  other  service  performed  at  the  request  of  the  New 
Haven  Company,  either  in  said  Railroad  Terminal  or 
460  in  Mott  Haven  Yard  as  the  service  in  each  such  case 
performed  for  the  New  Haven  Company  bears  to  the 
entire  service  in  each  such  case  performed;  such  expense 
of  each  and  every  such  service  (except  that  the  expense  of 
hauling  cars  to  and  from  the  Mott  Haven  Yard  shall  be 
limited  to  the  cost  of  haulage  only,  on  the  Harlem  Com¬ 
pany’s  tracks,  between  the  Railroad  Terminal  and  Mott 
Haven  Yard)  shall  include  such  interest  charges,  taxes, 
assessments,  and  premiums  for  insurance,  repairs,  renewals, 
maintenance,  operation  and  the  cost  of  contesting,  settling 
or  paying  claims,  actions  or  judgments  for  loss  of  or  dam¬ 
age  to  property  and  for  injury  to  or  for  the  death  of  per¬ 
sons  caused  by  the  acts  or  omissions  of  the  Terminal  Man¬ 
ager,  his  agents  or  servants,  while  engaged  in  the  perform¬ 
ance  of  such  haulage  or  service  as  may  be  paid,  incurred 
or  imposed  in  connection  with  each  and  any  such  service. 
The  expenditures  upon  which  such  interest  charges,  taxes, 
assessments  and  premiums  for  insurance  are  to  be  paid 
are  specified  in  sub-division  (3)  of  Schedule  VII  hereof. 
All  amounts  payable  to  the  Central  Company  under  the 
provisions  of  this  paragraph  shall  be  payable  within  thirty 
days  after  the  Central  Company  shall  render  bills  for  the 
same. 

Agents  and  servants  of  the  Terminal  Manager,  as  used 
in  this  section,  means  agents  and  servants  employed  by  the 
Terminal  Manager  for  the  purpose  of  performing  the  duties 
imposed  upon  him  by  this  agreement. 

All  claims,  actions  or  judgments  mentioned  in  this  sec¬ 
tion  may  be  settled  or  paid  by  the  party  against  whom  such 
claim  is  made,  action  is  brought  or  judgment  is  rendered 
when  authorized  in  writing  by  the  other  party. 

All  the  work  and  service  performed  for  either  party  under 
the  provisions  of  this  section  shall  be  done  by  or  under  the 
direction  of  the  Terminal  Manager,  appointed  as  herein¬ 
after  provided. 
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461  6.  The  New  Haven  Company  hereby  covenants  and 
agrees  with  the  Central  Company  not  to  assign  this 

lease  or  any  interest  therein,  or  any  interest  in  or  to  the 
use  of  the  said  Railroad  Terminal  hereby  demised,  or  to 
underlet  the  same  or  any  part  thereof  without  the  previous 
written  consent  of  the  Central  Company,  and  also  not  to 
use  or  occupy  any  part  of  the  demised  premises  oii  privileges 
or  permit  the  same  to  be  used  or  occupied  for  ai^y  purpose 
other  than  those  for  which  the  same  are  herein  stated  to  be 
demised ;  provided  always,  and  these  presents  are  upon  the 
express  condition,  that  if  the  New  Haven  Company  shall 
at  any  time  during  the  term  of  this  lease  make  j  default  in 
the  performance  of  any  of  the  covenants  and  agreements 
herein  contained  to  or  with  the  Central  Company,  and  con¬ 
tinue  therein  for  a  period  of  sixty  days  after  notice  thereof 
or  demand  in  respect  thereto  in  writing,  then  arid  in  every 
such  case,  and  although  no  advantage  may  have  been  taken 
of  previous  defaults,  these  presents  and  the  term  hereby 
granted  shall,  as  to  the  New  Haven  Company,!  cease  and 
become  void  at  the  option  of  the  Central  Company ;  and  it 
shall  be  lawful  for  it  to  enter  into  and  upon  said  premises 
and  repossess  itself  thereof.  The  New  Haven  Company  fur¬ 
ther  covenants  to  and  with  the  Central  Company,  that  on 
the  expiration  or  sooner  determination  of  the  term  hereby 
granted,  it  will  quietly  leave,  surrender  and  yield  up  the 
premises  and  privileges  hereby  demised  to  it>  with  the 
appurtenances,  unto  the  Central  Company. 

The  Central  Company  hereby  covenants  and  agrees  with 
the  Harlem  Company  that  all  the  provisions  in  [respect  to 
default  contained  in  the  said  lease  made  by  the  Harlem  Com¬ 
pany  to  the  Central  Company  and  dated  April  1,[  1873,  shall 
enure  to  the  benefit  of  the  Harlem  Company  and  $hall  apply 
to  and  be  binding  upon  the  Central  Company  in  case  of 
any  default  on  the  part  of  the  Central  Company  in  respect 
to  any  of  its  covenants  and  agreements  with  the  Har- 

462  lem  Company  herein  contained. 

7.  The  New  Haven  Company  covenants  [and  agrees 
with  the  Central  Company  to  accept  and  does  hereby  accept 
the  demise  and  lease  herein  contained,  and  hereby  covenants 
and  agrees  to  keep,  abide  by,  perform  and  observe  all  the 
terms  and  provisions  hereof,  including  the  provisions  of  any 
schedules  now  or  hereafter  hereto  annexed  and  made  a  part 
of  this  agreement  as  herein  provided. 
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8.  And  the  Central  Company  covenants  and  agrees  with 
the  New  Haven  Company  that  the  New  Haven  Company, 
paying  the  rent  and  sums  of  money  hereinbefore  mentioned 
and  performing  the  covenants  and  agreements  aforesaid 
on  its  part  to  be  performed,  shall  and  may  at  all  times  dur¬ 
ing  the  term  hereby  granted,  peaceably  have,  hold  and  en¬ 
joy  the  premises  herein  demised  to  it,  without  any  man¬ 
ner  of  trouble  or  hindrance  of  or  from  the  Central  Com¬ 
pany  or  any  one  claiming  under  it. 

9.  In  case  of  partial  damage  to  or  total  destruction  of 
the  said  Rhilroad  Terminal,  or  of  any  part  thereof,  the  Cen¬ 
tral  Company  covenants  and  agrees  to  rebuild  and  restore 
the  same  with  all  possible  despatch.  It  is  understood  and 
agreed  that  so  long  as  the  present  Grand  Central  Station 
buildings  are  used,  each  Company  shall  be  entitled  to  and 
shall  care  for  and  maintain  the  same  office  space,  for  its  ex¬ 
clusive  use,  to  which  it  is  entitled  under  existing  agree¬ 
ments. 

10.  It  is  agreed  that  if  either  the  New  Haven  Company 
or  the  Central  Company  shall  hereafter  desire  to  con¬ 
struct  other  railroad  tracks  up  to  and  connect  the  same 

with  said  Railroad  Terminal,  such  connection  shall 
463  only  be  made  at  the  point  or  points  and  in  accord¬ 
ance  with  plans  which  shall  be  agreed  upon  between 
the  said  Companies.  The  compensation  provided  for  in 
this  agreement  to  be  paid  by  the  New  Haven  Company  for 
the  use  of  the  Railroad  Terminal  is  based  upon  the  fact 
of  the  continued  use  by  the  New  Haven  Company  of  the 
Harlem  Road  from  the  present  connection  near  Wood- 
lawn  as  an  access  to  the  Railroad  Terminal.  It  is  agreed 
that  if  any  such  new  connection  eliminates  or  diminishes 
the  then  use  of  the  tracks  of  the  Harlem  Company  by  the 
New  Haven  Company,  a  new  basis  of  compensation  for  said 
Railroad  Terminal  so  long  as  the  same  shall  be  used  by 
the  New  Haven  Company  may  be  demanded  by  the  Cen¬ 
tral  Company,  based  upon  the  value  of  the  Railroad  Ter¬ 
minal  at  the  time  when  such  connection  may  be  made,  and 
in  case  of  disagreement  such  compensation  shall  be  fixed 
by  arbitration,  as  hereinafter  provided. 

11.  None  of  the  parties  hereto  shall,  without  the  written 
consent  of  the  others,  at  any  time  permit  any  other  com¬ 
pany  to  bring  any  cars  or  trains  upon  the  said  tracks  be- 
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tween  Woodlawn  Junction  and  42nd  Street,  or  into  the 
said  Railroad  Terminal. 

12.  The  Railroad  Terminal  and  so  much  of i  said  dis¬ 
tributing  system  as  is  located  therein,  exclusive  of  sub¬ 
station  No.  1,  and  exclusive  of  the  ducts,  splicing;  chambers, 
manholes  and  appurtenances  used  for  other  than  Railroad 
Terminal  purposes,  between  said  sub-station  j  and  57th 
Street,  shall  be  under  the  sole  charge  and  direction  of  a 
Terminal  Manager,  who  shall  be  appointed  in  writing  by 
the  Presidents  of  the  Central  and  New  Haven  Companies, 
and  shall  be  removable  at  any  time  upon  written  notice  by 
either  of  said  Presidents.  In  case  the  Presidents  shall  be 
unable  to  agree  upon  a  successor,  then  and  in  tljat  case  he 

shall  be  appointed  by  arbitrators  selected;  as  herein- 
464  after  provided,  and  such  appointee  shall  be  remov¬ 
able  in  the  same  manner  as  if  he  had  been;1  appointed 
bv  the  said  Presidents.  No  removal  of  anv  Terminal  Man- 
ager  shall,  without  the  consent  of  both  Presidents,  take 
effect  within  less  than  ten  or  more  than  fifteen  ;days  after 
the  service  of  such  notice.  Except  as  provided!  in  Sec-ion 
5  hereof  the  Terminal  Manager  shall  engage  ifi  no  other 
service  without  the  consent  in  writing  of  both  ^>f  the  said 
Presidents. 

13.  It  shall  be  the  duty  of  such  Terminal  Manager  to  do 
all  things  necessary  for  the  proper  maintenance,  operation 
and  management  of  the  Railroad  Terminal  and  of  that  por¬ 
tion  of  the  distributing  system  described  in  section  12  here¬ 
of  for  the  purposes  to  which  they  are  devoted:  under  the 
provisions  hereof,  subject  to  and  in  accordance  i  with  rules 
and  regulations  agreed  upon  from  time  to  time  by  the  said 
Presidents. 

14.  The  Terminal  Manager  shall  prepare,  or  cause  to  be 
prepared  and  certified,  proper  vouchers  for  all  expendi¬ 
tures  or  disbursements  made  by  him  hereunder,  |vhich  shall 
be  audited  and  paid  by  the  Central  Company.  He  shall  also 
prepare  or  cause  to  be  prepared  proper  collection  bills  for 
all  rentals  or  other  compensation  due  from  anyj  person  or 
corporation  for  the  use  of  or  accruing  from  any  part  of  the 
said  Railroad  Terminal,  which  collection  bills  shall  be  au¬ 
dited  and  collected  by  the  Central  Company;  and  all  such 
rentals  or  other  compensation  so  received,  and  not  belong¬ 
ing  exclusively  to  either  Company,  shall  be  credited  to  the 
fixed  charges  or  to  the  cost  of  maintenance  anc}  operation 
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of  the  said  Railroad  Terminal,  as  the  same  may  be  appli¬ 
cable. 

All  bills  for  the  items  mentioned  in  section  19  hereof  in 
connection  with  the  portion  of  the  distributing  system  under 
the  jurisdiction  of  the  Terminal  Manager  shall  be 

465  rendered  direct  against  the  Central  Company  for  the 
purpose  of  determining  the  proportion  thereof  to  be 

paid  by  the  New  Haven  Company,  as  provided  in  said  sec¬ 
tion  19. 

Any  question  as  to  the  application  of  such  rentals,  or 
other  compensation  so  received,  shall  be  decided  by  the 
chief  accounting  officers  of  the  Central  and  New  Haven 
Companies. 

15.  The  Central  Company  shall  promptly  render  state¬ 
ments  to  the  New  Haven  Company  of  all  rentals  and  com¬ 
pensation  and  other  sums  herein  provided  to  be  paid  by  the 
New  Haven  Company,  and  also  of  all  rentals  or  other  com¬ 
pensation  received  by  the  Central  Company  from  any  per¬ 
son  or  corporation  for  the  use  of  any  part  of  the  said  Rail¬ 
road  Terminal,  in  sufficient  detail  to  show  the  method  of 
ascertainment,  and  shall  at  all  times  afford  to  the  New 
Haven  Company  reasonable  access  to  its  records  thereof 
for  the  purpose  of  verification. 

16.  Each  of  the  parties  hereto  shall  assume  all  liability 
for  loss  of  or  damage  to  property  and  for  injury  to  or  for 
the  death  of  persons  caused  by  its  negligence  or  the  negli¬ 
gence  of  its  employees  occurring  in  or  upon  said  Railroad 
Terminal  or  said  Mott  Haven  Yard,  except  that  neither 
of  the  parties  hereto  shall  be  liable  to  the  other  for  any 
damage  to  its  equipment  while  in  or  upon  said  Railroad 
Terminal  or  said  Mott  Haven  Yard,  or  while  in  transit  to 
or  from  said  Yard;  employees,  as  used  in  this  section,  does 
not  include  agents  and  servants  of  the  Terminal  Manager 
as  defined  in  Sections  4  and  5  hereof ;  equipment  as  used  in 
this  section  does  not  include  equipment  provided  or  used 
by  the  Terminal  Manager  for  the  purpose  of  performing 
the  duties  imposed  upon  him  by  this  agreement,  but  any 
loss  of  or  damage  to  equipment  so  provided  or  used  shall 

be  borne  as  a  part  of  the  net  expenditures  for  the 

466  maintenance  and  operation  of  the  Railroad  Termi¬ 
nal. 

17.  The  Central  Company  covenants  and  agrees  to  fur¬ 
nish  electric  current  for  the  movement  of  its  own  trains 
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between  Woodlawn  and  42nd  Street,  and  the  necessary  dis¬ 
tributing  system  for  current  from  the  power  station  to  con¬ 
tact  shoes  on  the  equipment  of  both  of  the  parties;  said  dis¬ 
tributing  system  to  embrace  the  necessary  transmission 
lines,  sub-stations,  storage  batteries,  working  cqnductors 
and  appurtenances  thereto. 

The  New  Haven  Company  covenants  and  agrees  to  fur¬ 
nish  and  deliver  at  the  bus-bars  of  the  Port  Morris  Power 
Station  of  the  Central  Company  three-phase  alternating- 
current  at  twenty-five  cycles  per  second,  at  all  times  suffi¬ 
cient  for  the  requirements  of  its  equipment  between  Wood- 
lawn  and  42nd  Street,  upon  and  under  the  condition  that 
the  regulation  at  the  Port  Morris  end  of  the  transmission 
lines  shall  be  such  that  the  power  station  of  the  Nqw  Haven 
Company  at  Cos  Cob  will  run  in  parallel,  satisfactorily  and 
without  electrical  unbalance,  with  the  power  station  of  the 
Central  Company  at  Port  Morris.  The  New  Haven  Com¬ 
pany  shall  derive  the  same  benefits  as  the  Central  Company 
in  the  use  of  the  said  batteries  of  the  Central  Company; 
and  upon  and  under  the  further  conditions  set;  forth  in 
Schedule  VII,  hereto  attached  and  hereby  made  a  part  of 
this  agreement. 

18.  The  New  Haven  Company  shall  have  the  use  of  said 
distributing  system  of  the  Central  Company  necessary  for 
conducting  the  traffic  of  the  New  Haven  Company,  other 
than  freight  traffic,  over  the  tracks  of  the  Harlem  Company 
from  the  junction  at  or  near  Woodlawn,  to,  into,  fipon  and 

throughout  the  said  Railroad  Terminal; 

467  The  distributing  system  thus  to  be  used  jointly  by 
both  Companies  is  illustrated  and  described  upon 
Schedule  VI,  hereto  attached  and  hereby  made  a  part  of 
this  agreement. 

19.  The  New  Haven  Company  further  covenants  and 
agrees  with  the  Central  Company  to  pay  to  the  Central 
Company  for  the  use  of  the  distributing  system  between 
Port  Morris  power  house  and  the  contact  shoes  of  its  equip¬ 
ment  using  the  same,  as  described  in  Sections  17  and  18,  a 
proportion  of  interest  reckoned  at  the  rate  of  fouii  and  one- 
quarter  (4%)  per  centum  per  annum  on  the  actual  net  ex¬ 
penditures  made  or  to  be  made  as  follows : 

( a )  In  constructing  and  completing  the  said  distributing 
system  shown  upon  Schedule  VI; 
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(b)  In  repairing,  rebuilding  or  changing  any  part  of  the 
said  distributing  system  made  necessary  by  act  of  God,  fire, 
civil  commotion,  violence,  casualty  or  operation  of  law; 

(c)  In  making  any  other  changes  or  additions  to  the 
said  distributing  system  to  which  the  New  Haven  Com¬ 
pany  shall  have  previously  given  its  written  consent. 

These  three  items  shall  be  payable  quarterly. 

The  New  Haven  Company  further  covenants  and  agrees 
with  the  Central  Company  to  pay  the  Central  Company  as 
compensation  for  the  use  of  the  said  distributing  system,  a 
proportion : 

(d)  Of  all  premiums  for  insurance  which  may  be  placed, 
and  of  all  taxes  and  assessments  which  may  be  levied  upon 
the  said  distributing  svstem  during  the  term  herebv 
granted,  payable  annually; 

( e )  Of  all  net  cost  of  maintenance,  repairs  and  renewals 
of  the  distributing  system; 

468  (/)  Of  all  net  expenditures  for  the  operation  of 

the  said  distributing  system. 

These  two  items  shall  be  payable  monthly. 

The  method  of  determining  the  proportions  of  the  afore¬ 
said  payments  to  be  made  by  the  New  Haven  Company  to 
the  Central  Company  shall  be  by  ascertaining  for  the 
month,  quarter  or  year  in  question,  the  proportion  which 
the  use  by  the  New  Haven  Company  bears  to  the  entire  use 
of  such  distributing  system,  as  described  in  Schedule  VII. 

Provided,  however,  that  the  proportion  of  such  charges 
specified  in  (a),  (&),  ( c )  and  ( d )  of  this  section  to  be  paid 
by  the  New  Haven  Company  shall  not  be  less  than  one- 
third  (%)  thereof. 

(1)  Each  party  shall  assume  all  liability  for  loss  of  or 
damage  to  property,  and  for  injury  to  or  for  the  death  of 
persons,  proximately  caused  by  its  own  negligence  or  by 
the  negligence  of  its  own  employees  (other  than  employees 
engaged  in  maintaining  and  operating  said  distributing 
system)  and  if  any  accident  shall  be  so  proximately  caused 
the  party  liable  therefor  shall  bear  all  consequent  loss, 
damage  and  injury  incident  to  the  use  of  said  distributing 
system. 

(2)  Each  party  shall  assume  all  liability  for  loss  of  or 
damage  to  property,  and  for  injury  to  or  for  the  death  of 
persons  in  or  upon  its  trains  or  otherwise  in  its  custody, 
proximately  caused  by  or  by  the  use  of  said  distributing 
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system  or  by  the  negligence  of  any  employee  engaged  in 
maintaining  or  operating  said  distributing  system. 

(3)  All  liability  for  loss  of  or  damage  to  property  and 
for  injury  to  or  for  the  death  of  persons,  wjhether  or 

469  not  upon  the  trains  or  otherwise  in  the  custody  of 
either  party,  incurred  while  using  said  distributing 

system,  and  proximately  caused  by  the  negligence  of  both 
companies  or  of  one  or  more  employees  of  each  of  them 
(other  than  employees  engaged  in  maintaining 1  or  oper¬ 
ating  said  distributing  system),  and  all  liability  for  loss  of 
or  damage  to  property  and  for  injury  to  or  for  the  death 
of  persons  not  in  or  upon  the  trains  or  otherwise  in  the 
custody  of  either  of  them  and  proximately  caused  by  or  by 
the  use  of  said  distributing  system  or  by  the  negligence  of 
any  employee  engaged  in  maintaining  or  operating  said 
distributing  system,  shall  be  assumed  by  the  parties  hereto 
as  a  part  of  the  expense  of  the  operation  of  said  distribut¬ 
ing  system. 

Nothing  in  the  three  preceding  paragraphs  shhll  impose 
upon  either  party  any  liability  for  loss  of  or  damage  to  the 
equipment  of  the  other  party  while  in  or  upon  feaid  Rail¬ 
road  Terminal  or  said  Mott  Haven  Yard  or  while  |in  transit 
to  or  from  said  Mott  Haven  Yard  as  provided  in  Section  16 
hereof. 

Should  either  the  New  Haven  Company  or  the  Central 
Company  fail  to  furnish  all  of  the  current  needed  to  meet 
its  requirements  as  provided  in  Section  17,  the  other  Com¬ 
pany  shall  have  the  right  to  supply  the  deficiency,  and  the 
current  so  supplied  shall  be  paid  for  at  the  rate  |named  in 
Schedule  "VTI.  j 

20.  Neither  of  the  parties  hereto  shall  assign; this  con¬ 
tract  or  any  interest  thereunder  to  any  railroad  company 
which  may  be  a  rival  or  competing  line  to  the  otker,  with¬ 
out  the  written  consent  of  such  other  party. 

470  21.  The  schedules  hereinbefore  referred  to  are  of 
even  date  herewith  and  are  signed  by  the  New  Haven 

Company  and  by  the  Central  Company.  The  said  schedules 
may  at  any  time  hereafter  be  modified  or  abrogated  by 
mutual  consent,  and  new  schedules,  similarly  signed,  may 
be  added  hereto ;  and  any  such  new  schedules  shall  form  a 
part  hereof. 

22.  In  ease  of  disagreement  between  the  parties  hereto 
as  to  the  meaning  or  construction  of  this  agreement,  or  any 
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part  thereof,  or  as  to  the  respective  rights  and  obligations 
of  the  parties  hereto  thereunder,  or  in  case  the  representa¬ 
tives  of  the  Central  Company  and  the  New  Haven  Company 
are  unable  to  agree  as  to  any  matter  which  is  left  to  their 
determination,  then  such  points  of  difference  or  matter  as 
to  which  there  may  be  such  failure  to  agree  shall  be  sub¬ 
mitted  to  three  arbitrators,  one  to  be  chosen  bv  the  Presi- 
dent  of  the  Central  Company,  one  by  the  President  of  the 
New  Haven  Company,  and  the  third  to  be  selected  by  the 
two  so  chosen;  and  the  said  three  arbitrators,  or  a  majority 
of  them,  shall  decide  with  all  reasonable  despatch  the  issues 
before  them,  and  such  decision  shall  be  a  condition  prece¬ 
dent  to  the  enforcement  of  any  right  of  action  under  this 
agreement.  The  expense  of  such  arbitration  shall  be  borne 
equally  by  the  parties  hereto. 

23.  All  the  rights  and  obligations  of  the  parties  hereto 
granted,  created,  assumed  or  imposed  in  and  by  said  Tri¬ 
partite  Lease,  dated  the  first  day  of  November,  1872,  and 
the  said  four  agreements  supplemental  thereto,  dated  re¬ 
spectively  the  31st  day  of  December,  1885,  the  14th  day  of 
July,  1897,  the  17th  day  of  August,  1898,  and  the  23rd  day 
of  March,  1899,  shall  be  terminated  on  the  day  on  which 
this  agreement  takes  effect. 

24.  The  Harlem  Company  being  the  owner  of  a  part  of 
the  lands  required  for  the  said  Railroad  Terminal, 

471  and  having  heretofore  in  and  by  said  lease  dated  the 
first  day  of  April,  1873,  demised  and  let  all  of  the 
said  lands  owned  by  it  to  the  Central  Company,  subject  to 
the  said  Tripartite  Lease  and  said  agreement  dated  the 
37th  day  of  March,  1848,  and  having  in  and  by  said  lease 
assigned  and  transferred  to  the  Central  Company  the  said 
Tripartite  Lease  and  said  agreement,  in  consideration  of 
the  covenants  of  the  Central  Company  in  the  said  lease 
dated  the  first  day  of  April,  1873,  contained:  Now,  the  Har¬ 
lem  Company  in  consideration  of  the  covenants  on  the  part 
of  the  Central  Company  herein  contained,  hath  demised, 
let  and  leased  and  by  these  presents  doth  demise,  let  and 
lease  unto  the  Central  Company,  during  the  term  of  its 
charter  and  all  renewals  thereof,  including  the  charter  of 
any  company  which  shall  operate  the  present  railroad  of 
the  said  Central  Company,  all  of  the  said  lands  required 
for  the  said  Railroad  Terminal  now  owned  by  the  Harlem 
Company,  and  hereby  gives  and  grants  to  the  Central  Com¬ 
pany  the  right  to  make  all  of  the  covenants  and  agreements 
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herein  contained  by  and  on  the  part  of  the  Cehtral  Com¬ 
pany  to  and  with  the  New  Haven  Company,  and  liereby  con¬ 
sents  to  all  the  terms  and  provisions  hereof;  ini  considera¬ 
tion  whereof  the  Central  Company  hereby  covenants  and 
agrees  with  the  Harlem  Company  that  it  will  carry  out,  ful¬ 
fill  and  perform  each  and  every  of  the  conditions!  herein  im¬ 
posed  upon  the  Harlem  Company  or  by  it  agreed  to  be  ful¬ 
filled  or  performed ;  it  being  understood  that  in  case  of  the 
termination  of  said  lease  of  the  Harlem  Company  to  the 
Central  Company  dated  the  first  day  of  April!,  1873,  the 
Harlem  Company  shall  thereupon  assume  all  of  ;the  obliga¬ 
tions  and  have  all  of  the  rights  of  the  Central  Company 
under  this  agreement. 

25.  All  the  covenants  and  agreements  hereiii  contained 
shall  be  and  remain  in  force  during  the  term  of  the  demise 
contained  in  section  3  hereof,  and  except  as  herein  spe¬ 
cifically  provided,  the  covenants  herein  contained 

472  shall  be  binding  upon  and  shall  enure  to  the  benefit  of 
the  successors  and  assigns  of  the  parties  hereto, 
respectively. 

26.  Nothing  herein  contained  shall  impair  hny  of  the 
rights  of  either  of  the  parties  hereto,  under  the  agreement 
between  the  New  York  and  Harlem  Railroad  Company  and 
the  New  York  and  New  Haven  Railroad  Company,  dated 
March  17,  1848,  as  modified  by  arbitration,  under  date  of 
June  27,  1856,  and  by  arbitration  under  date  pf  January 
19, 1861,  copy  of  wThich  is  hereto  annexed. 

In  Witness  Whereof,  each  of  the  parties  hereto  has 
caused  this  agreement  to  be  executed  in  triplicate  and  its 
corporate  seal  to  be  hereto  affixed  the  day  and  year  first 
above  written. 

THE  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY, 

By  W.  H.  NEWMAN,  j 

President. 

A  ttPQt  • 

[seal.]  D.-W.  PARDEE,  j 

Secretary. 

THE  NEW  YORK,  NEW  HAVEN  AND 
HARTFORD  RAILROAD  COMPANY, 

By  C.  S.  MELLEN, 

President. 
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Attest  i 

[seal.]  JOHN  G.  PARKER, 

Secretary. 

NEW  YORK  AND  HARLEM  RAILROAD 
COMPANY, 

By  W.  K.  VANDERBILT, 

President. 

f pcf • 

[seal.]  D.  W.  PARDEE, 

Secretary. 

473  State  of  New  York, 

County  of  New  York ,  ss : 

On  the  8th  day  of  January,  in  the  year  1909,  before  me 
personally  came  William  H.  Newman,  to  me  known,  who, 
being  by  me  duly  sworn,  did  depose  and  say  that  he  resided 
in  the  Borough  of  Manhattan,  City  of  New  York;  that  he  is 
the  President  of  The  New  York  Central  and  Hudson  River 
Railroad  Company,  one  of  the  corporations  described  in 
and  which  executed  the  above  instrument ;  that  he  knew  the 
seal  of  said  corporation ;  that  the  seal  affixed  to  said  instru¬ 
ment  was  such  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  Board  of  Directors  of  said  corporation,  and 
that  he  signed  his  name  thereto  by  like  order. 

[seal.]  ALBERT  B.  QUENCER, 

Notary  Public ,  N.  Y.  County. 


474  State  of  New  York, 

County  of  New  York,  ss: 

On  the  8th  day  of  January,  in  the  year  1909,  before  me 
personally  came  Charles  S.  Mellen,  to  me  known,  who, 
being  by  me  duly  sworn,  did  depose  and  say  that  he  resided 
in  the  City  of  New  Haven,  State  of  Connecticut ;  that  he  is 
the  President  of  The  New  York,  New  Haven  and  Hartford 
Railroad  Company,  one  of  the  corporations  described  in 
and  which  executed  the  above  instrument ;  that  he  knew  the 
seal  of  said  corporation ;  that  the  seal  affixed  to  said  instru¬ 
ment  was  such  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  Board  of  Directors  of  said  corporation,  and 
that  he  signed  his  name  thereto  bv  like  order. 

[seal.]  ALBERT  B.  QUENCER, 

Notary  Public,  N.  Y.  County. 
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475  State  of  New  York, 

County  of  New  York,  ss: 

On  the  8th  day  of  January,  in  the  year  1909^  before  me 
personally  came  William  K.  Vanderbilt,  to  me  known,  who, 
being  by  me  duly  sworn,  did  depose  and  say  that  he  resided 
in  Oakdale,  Long  Island,  N.  Y. ;  that  he  is  the  President  of 
the  New  York  and  Harlem  Railroad  Company  ^  one  of  the 
corporations  described  in  and  which  executed  the  above  in¬ 
strument;  that  he  knew  the  seal  of  said  corporation;  that 
the  seal  affixed  to  said  instrument  was  such  corporate  seal ; 
that  it  was  so  affixed  by  order  of  the  Board  of  Directors  of 
said  corporation,  and  that  he  signed  his  name  thereto  by 
like  order 

[seal.]  ALBERT  B.  QUENCER, 

Notary  Public,  N.  Y.  County. 

j 

476  Relators'  Exhibit  No.  14. 

! 

Witness  Buckland.  j 

i 

The  New  York  Central  and  Hudson  River  Railroad  Com¬ 
pany,  The  New  York,  New  Haven  and  Hartford  Rail¬ 
road  Company,  and  New  York  and  Harlem  Railroad 
Company. 

i 

Agreements,  Dated  November  10,  1913,  Adding  Words  to 
Paragraph  3  of  the  Grand  Central  Terminal^  Agreement 
of  July  24,  1907,  in  Relation  to  Construction,  etc.,  of 
Buildings  for  Other  Them  Railroad  Terminal  Purposes . 

477  Supplemental  Agreement,  made  this  tjenth  day  of 
November,  1913,  between  The  New  York  Central  and 

Hudson  River  Railroad  Company,  (hereinafter  called  the 
“Central  Company”):  The  New  York,  New  Haven  and 
Hartford  Railroad  Company,  (hereinafter  called  the  “New 
Haven  Company” ),  and  New  York  and  Harlem  Railroad 
Company,  (hereinafter  called  the  “Harlem  Company”) : 

Whereas,  the  parties  hereto  heretofore  entered  into  an 
agreement  bearing  date  the  24th  day  of  July,  1907,  with  re¬ 
lation  to  the  Grand  Central  Terminal,  in  the  Borough  of 
Manhattan,  City  of  New  York,  New  York,  referred  to  in 
said  agreement  and  herein  as  the  “Railroad  Terminal”; 
and 
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Whereas,  the  Central  Company  and  the  New  Haven  Com¬ 
pany  have  heretofore  expended  large  sums  of  money  in  the 
construction  of  buildings  within  the  limits  of  the  Railroad 
Terminal,  all  or  portions  of  which  said  buildings  are  leased 
or  intended  to  be  leased  to  outside  parties,  and  it  is  intended 
in  the  future  to  construct  other  buildings  within  the  limits 
of  the  Railroad  Terminal,  all  or  portions  of  which  said 
buildings  are  also  to  be  leased  to  outside  parties;  and 

Whereas,  it  is  desired  to  express  more  fully  the  intent  of 
the  parties  hereto  as  to  the  right  of  the  New  Haven  Com¬ 
pany  and  the  Central  Company  with  respect  to  the  construc¬ 
tion,  maintenance  and  use  of  such  buildings  and  with  re¬ 
spect  to  the  rentals  accruing  from  the  leasing  of  such  build¬ 
ings  or  portions  thereof ; 

Now,  therefore,  this  agreement  witnesseth: 

That  the  parties  hereto,  in  consideration  of  the  premises, 
and  of  the  mutual  promises  herein  contained,  have 
478  agreed  for  themselves,  their  successors  and  assigns, 
with  each  other  as  follows : 

That  the  following  words  shall  be  added  at  the  end  of 
Paragraph  3  of  said  agreement  of  July  24th,  1907,  express¬ 
ing  a  demise  and  lease  to  the  New  Haven  Company  with 
the  same  effect  as  if  they  had  formed  a  part  of  said  agree¬ 
ment  at  the  time  of  the  original  execution  thereof  by  the 
parties  hereto,  to  wit : 

“It  is  understood  and  agreed  that  the  use  of  the  Railroad 
Terminal  demised  by  this  paragraph  to  the  New  Haven 
Company  shall  include  the  right  on  the  part  of  the  New 
Haven  Company  to  join  with  the  Central  Company,  in  ac¬ 
cordance  with  agreements  relating  thereto,  made,  or  from 
time  to  time  to  be  made,  by  and  between  the  Central  Com¬ 
pany  and  the  New  Haven  Company,  in  the  construction, 
holding,  maintenance  and  leasing  of  buildings,  or  parts 
thereof  (other  than  such  buildings  or  parts  thereof  as  form 
a  part  of  the  Railroad  Terminal  to  be  constructed  by  the 
Central  Company  as  hereinafter  provided)  upon  the  land 
included  within  the  Railroad  Terminal.  In  every  such 
building,  together  with  the  right  of  support  thereof,  toward 
the  construction  of  which  the  New  Haven  Company  shall 
furnish  or  contribute  money,  and  until  it  is  reimbursed 
therefor,  the  New  Haven  Company  shall  have  and  own  an 
undivided  interest  which  shall  bear  the  same  proportion  to 


INTERSTATE  COMMERCE  COMMISSION.  613 

the  entire  building  as  the  amount  of  money  furnished  or 
contributed  by  the  New  Haven  Company,  and  for  which  it 
has  not  been  reimbursed,  bears  from  time  to  time  to  the 
entire  cost  of  the  construction  of  such  building.  At  the 
time  when  the  New  Haven  Company  shall  be  fully  reim¬ 
bursed  for  all  moneys  furnished  or  contributed  by  it  for  or 
toward  the  construction  of  any  such  building,  with  interest 
at  such  rate  as  shall  have  been  agreed  upon,  such  undivided 
interest  of  the  New  Haven  Company  shall  cerise.  In  all 
cases  in  which  the  New  Haven  Company  and  the  Cen- 
479  tral  Company  shall  join  in  the  construction  of  any 
such  building  or  buildings,  the  rentals  to!  be  credited 
to  the  fixed  charges  or  to  the  cost  of  maintenance  and  oper¬ 
ation  of  the  Railroad  Terminal  under  the  provisions  of 
Paragraph  14  of  this  agreement  shall  include  all  rentals  ac¬ 
cruing  from  the  leases  of  the  buildings  or  pahts  of  build¬ 
ings  so  constructed,  except  such  rentals  as  by  agreement 
between  the  New  Haven  Company  and  the  Central  Com¬ 
pany  shall  be  paid  over  to  the  New  Haven  Company  and 
the  Central  Company  or  either  of  them  as  a  proper  return 
for  the  moneys  advanced  by  such  party  to  provide  for  the 
construction  of  any  said  buildings.  It  is  expressly  under¬ 
stood  and  agreed  that,  to  facilitate  the  raising  of  money 
for  the  construction  of  such  buildings,  any  rights  of  the 
New  Haven  Company  or  of  the  Central  Company  in  such 
buildings  or  any  of  them  or  any  parts  thereof  and  in  or  to 
any  rentals  accruing  from  the  lease  of  such  buildings  or 
any  of  them  or  any  parts  thereof,  may  be,  by  agreement 
between  the  Central  Company  and  New  Haveji  Company, 
at  any  time  hereafter,  conveyed,  assigned  or:  pledged  to 
one  or  more  corporations,  associations  or  trustees.” 

i 

In  witness  whereof,  each  of  the  parties  hereto  has  caused 
this  supplemental  agreement  to  be  executed  in  triplicate 
and  its  corporate  seal  to  be  hereunto  affixed  the  day  and 
year  first  above  written. 

THE  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY, 

By  A.  H.  SMITH,  j 

Senior  Vice-President . 

Attest : 

[seal.]  D.  W.  PARDEE,  j 

Secretary. 
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480  THE  NEW  YORK,  NEW  HAVEN  AND 

HARTFORD  RAILROAD  COMPANY, 
By  J.  H.  HUSTIS, 

President. 


Attest : 

[seal.]  A.  E.  CLARK, 

Secretary. 


NEW  YORK  AND  HARLEM  RAILROAD 
COMPANY, 

By  W.  K.  VANDERBILT, 

President. 


A  ft  pcf"  • 

[seal.]  D.  W.  PARDEE, 

Secretary. 


Approved  on  behalf  of  the  New  York  Central  and  Hud¬ 
son  River  Railroad  Company  and  the  New  York  and 
Harlem  Railroad  Companv,  December  27th,  1913. 

W.  H.  NEWMAN, 

1  LEWIS  CASS  LEDYARD, 

Committee. 


481  State  of  New  York, 

County  of  Neiv  York ,  ss: 

On  the  27th  day  of  December,  in  the  year  1913,  before  me 
personally  came  Alfred  H.  Smith,  to  me  known,  who,  being 
by  me  duly  sworn,  did  depose  and  say  that  he  resided  in 
Chappaqua,  New  York;  that  he  is  the  Senior  Vice-President 
of  the  New  York  Central  and  Hudson  River  Railroad  Com¬ 
pany,  one  of  the  corporations  described  in  and  which  exe¬ 
cuted  the  above  instrument;  that  he  knew  the  seal  of  said 
corporation;  that  the  seal  affixed  to  said  instrument  was 
such  corporate  seal;  that  it  was  so  affixed  by  authority  of 
the  Board  of  Directors  of  said  corporation,  and  that  he 
signed  his  name  thereto  bv  like  authority. 

[seal.]  CLARENCE  R.  DUGAN, 

Notary  Public ,  New  York  Co.,  No.  825. 

New  York  Register  No.  5025. 

482  State  of  New  York, 

County  of  New  York,  ss: 

On  the  27th  day  of  December,  in  the  year  1913,  before  me 
personally  came  James  H.  Hustis,  to  me  known,  who,  being 


I 

i 


Notat/on:~ 

Thai  portion  of  the  road  of  the  A/ew^rorkand/far/emASat/roact 
Company  over  which  the  /few  York  arxd/JewfterrenG&i/roed Cbmpary? 
was  authorised  to  run  by  Section  6  Chapter  /43  of  the  taws  of 
/few  York.  /3*8(jo&ssed March  Z9,  /048)  upon  the  terms  joreed  open 
by  said  companies  under  aoreement  of  March  f%  .0*9., 

is  marked  thus  tu  cd  r 
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by  me  duly  sworn,  did  depose  and  say  that  he  resided  in 
New  Haven,  Conn.;  that  he  is  the  President  of  the  New 
York,  New  Haven  and  Hartford  Railroad  Company,  one  of 
the  corporations  described  in  and  which  executed  the  above 
instrument ;  that  he  knew  the  seal  of  said  corporation ;  that 
the  seal  affixed  to  said  instrument  was  such  corporate  seal ; 
that  it  was  so  affixed  by  authority  of  the  Board  of  Direc¬ 
tors  of  said  corporation,  and  that  he  signed  his  name 
thereto  bv  like  authority. 

[seal.]  FRANK  E.  HALL, 

Notary  Public. 


New  York  County  No.  1518. 

New  York  Registry  No.  5061. 

Term  expires  March  30,  1915. 

i 

i 

483  State  of  New  York, 

County  of  Neiv  York,  ss:  j 

On  the  6th  day  of  January,  in  the  year  1914,  before  me 
personally  came  William  K.  Vanderbilt,  to  me  known,  wffio. 
being  by  me  duly  sworn,  did  depose  and  say  that!  he  resided 
in  Oakdale,  Long  Island,  that  he  is  the  President  of  the 
New  York  and  Harlem  Railroad  Company,  one  of  the  cor¬ 
porations  described  in  and  which  executed  the  above  instru¬ 
ment;  that  he  knew  the  seal  of  said  corporation ;  that  the 
seal  affixed  to  said  instrument  was  such  corporate  seal: 
that  it  was  so  affixed  by  authority  of  the  Boarcl  of  Direc¬ 
tors  of  said  corporation,  and  that  he  signed;  his  name 
thereto  bv  like  authoritv. 

[seal.]  ’  J.  M.  0 ’MAHONEY, 

Notary  Public,  New  York  Co.,  N.  Y .,  "No.  2911. 

New  York  Co.  Register  No.  5074.  ■ 

My  commission  expires  March  30,  1915. 

(Here  follows  diagram  marked  page  484.) 

i 

485  Relators’  Ex.  #16. 

_  .  i 

Witness  Buckland. 


Agreed  true  copy  of  Chap.  516,  Acts  of  Ma$ 

P.  M 


x. 


is.,  1896. 

c., 

For  Relators. 
R.  E.  F., 

For  Respondent. 
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Chap.  516. 

i 

An  Act  to  Provide  for  a  Union  Station  for  Passengers  on 
Railroads  Entering  the  Southerly  Part  of  the  City  of 
Boston. 

Be  it  enacted ,  etc.,  as  follows: 

The  Boston  Terminal  Company  Incorporated. 

Section  1.  Charles  F.  Choate,  William  Bliss,  William  T. 
Hart,  Royal  C.  Taft,  and  Charles  P.  Clark,  their  associates 
and  successors,  are  hereby  mafce  a  corporation  by  the  name 
of  The  Boston  Terminal  Company,  with  power  to  construct 
and  maintain  a  union  passenger  station  in  the  southerly 
part  of  the  city  of  Boston,  and  to  provide  and  operate  ade¬ 
quate  terminal  facilities  for  the  several  railroad  companies 
hereinafter  authorized  to  hold  the  stock  of  said  terminal 
company,  and  for  the  accommodation  of  the  public  in  con¬ 
nection  therewith. 


Capital  Stock. 

Section  2.  The  capital  stock  of  said  corporation  shall  be 
five  hundred  thousand  dollars,  and  the  Boston  and 
486  Albany  Railroad  Company,  the  New  England  Rail¬ 
road  Company,  the  Boston  and  Providence  Railroad 
Corporation,  the  Old  Colony  Railroad  Company,  and  the 
New  York,  New  Haven  and  Hartford  Railroad  Company, 
being  lessee  of  the  Old  Colony  Railroad  Company,  may 
each  subscribe  for  and  hold  one  fifth  portion  of  the  said 
capital  stock.  The  corporation  may  by  by-laws  regulate  the 
terms  and  conditions  upon  which  its  stock  may  be  trans¬ 
ferred.  All  said  capital  stock  shall  be  paid  in  in  cash  by 
said  railroad  companies  before  the  corporation  takes  any 
land  under  the  provisions  of  this  act. 

Board  of  Trustees,  Appointment,  etc.  To  Elect  Certain 

Officers,  etc. 

Section  3.  The  immediate  government  and  direction  of 
the  affairs  of  said  terminal  company  shall  be  vested  in  a 
board  of  five  trustees,  to  be  appointed  at  once  on  the  organ¬ 
ization  of  said  company,  one  of  whom  shall  be  appointed  by 
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each  of  said  railroad  corporations  from  its  directors,  to 
hold  office  as  such  trustee  at  the  pleasure  of  thb  corpora¬ 
tion  by  whom  he  is  so  appointed ;  any  vacancy  to  be  Med 
in  like  manner.  The  trustees  shall  elect  one  of  their  num¬ 
ber  to  be  chairman,  and  may  elect  another  to  be  vice  chair¬ 
man,  and  shall  choose  a  clerk  who  shall  be  sworn,  and  a 
treasurer  who  shall  give  bond  in  the  sum  retired  by 
the  by-laws,  with  surety,  for  the  faithful  discharge  of  his 
duties. 

May  Issue  Bonds.  Bonds  to  be  Approved,  etc.  !  Railroad 
Companies  to  be  Liable  for  Certain  Deficiencies,  etc. 

j 

Section  4.  Said  terminal  company,  to  provide  means  to 
carry  out  the  purposes  of  this  act,  may  from  tihie  to  time 
issue  coupon  or  registered  bonds,  in  sums  of  not  less  than 
one  hundred  dollars  each,  payable  at  periods  not  exceed¬ 
ing  one  hundred  years  from  the  date  thereof,  bearing  inter¬ 
est  not  exceeding  four  per  cent,  per  annum,  payable  an¬ 
nually,  semi-annually,  or  quarterly,  to  such  an  amount  as 
may  be  necessary  and  as  may  be  approved  by  thb  board  of 
railroad  commissioners.  No  bonds  shall  be  issued  unless 
approved  in  writing  by  at  least  three  of  the  trustees  of  the 
corporation.  Said  corporation  may  mortgage  or  pledge  as 
security  for  the  payment  of  such  bonds  or  of  hny  bonds 
given  in  renewal  thereof,  a  part  or  all  of  its  real  estate  and 
other  property.  In  case  any  mortgage  made  to  secure  bonds 
issued  by  the  terminal  company  under  the  provisions  of 
this  act  shall  be  foreclosed,  and  there  shall  not  be  thereby 
realized  a  sum  sufficient  to  pay  all  the  then  outstanding 
bonds  secured  by  said  mortgage,  said  railroad  companies 
shall  be  held  liable  to  pay  any  deficiency  in  the  amount 
required  to  pay  all  of  said  bonds  and  tbe  interest 
487  thereon  in  such  proportions  as  may  be  just  and  equi¬ 
table,  having  regard  to  the  use  which  they  or  their 
lessees  may  have  respectively  had  of  the  mortgaged  prop¬ 
erty  ;  and  the  supreme  judicial  court  shall  have  jurisdiction 
in  equity  to  determine  such  proportions  and  to  compel  such 
payments  to  be  made,  so  that  the  full  payment  of  the  prin¬ 
cipal  and  interest  of  bonds  issued  under  the  provisions  of 
this  act  by  the  terminal  company  shall  not  in  i  any  event 
fail.  Any  such  mortgage  shall  be  made  to  a  trustee  or 
trustees  approved  in  writing  by  the  board  of  savings  banks 

I 
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commissioners,  and  savings  banks  and  institutions  for  sav¬ 
ings  may  invest  in  such  bonds  when  so  secured. 

May  Take  Certain  Land.  Provisos. 

Section  5.  Said  terminal  company  may  purchase  or  oth¬ 
erwise  take  in  fee  the  whole  or  any  part  of  the  land  in  the 
city  of  Boston  within  the  following  limits,  that  is  to  say : — 
Beginning  at  the  easterly  corner  of  Atlantic  avenue  and  a 
way  called  Summer  street,  thence  bounded  by  the  northerly 
line  of  said  way  extended  to  Fort  Point  channel;  thence  by 
said  channel  to  Broadway ;  thence  by  Broadway  to  the  west¬ 
erly  line  of  Lehigh  street;  thence  by  the  westerly  line  of 
Lehigh  street  and  by  South  street,  Kneeland  street  and 
the  westerly  line  of  Cove  street  extended  to  Federal  street ; 
thence  by  the  westerly  line  of  Federal  street  to  Summer 
street,  and  thence  across  public  ways  to  the  point  of  begin¬ 
ning;  and  may  discontinue  and  occupy  for  its  purposes  all 
streets  and  rights  of  way  embraced  within  the  land  so  ac¬ 
quired:  provided ,  however ,  that  no  land  belonging  to  the 
Boston  and  Albany  Railroad  Company  or  to  the  Old  Col¬ 
ony  Railroad  Company  shall  be  taken  by  said  terminal  com¬ 
pany  without  the  consent  of  the  directors  of  both  of  said 
railroad  companies ;  and  provided,  further,  that  the  portion 
of  Federal  street  to  be  discontinued  under  the  provisions 
of  this  act  shall  not  be  closed  to  travel  prior  to  the  comple¬ 
tion  of  the  extension  of  Summer  street  and  the  extension 
of  Dorchester  avenue  hereinafter  provided  for,  and  the 
opening  of  the  same  to  travel,  unless  a  temporary  provi¬ 
sion  for  the  travel  over  such  portion  of  Federal  street,  so 
that  the  travel  shall  not  be  interrupted,  is  provided  for  in 
some  manner  approved  by  the  mayor,  such  temporary  ac¬ 
commodation  to  continue  until  the  completion  of  said  Dor¬ 
chester  avenue  and  Summer  street,  and  provided,  further, 
that  if  said  terminal  company  shall  take  for  the  pur- 
488  pose  of  this  act  any  part  of  the  land  within  the  limits 
before  described,  owned  by  the  Boston  Gas  Light 
Company,  it  shall  take  the  whole  of  the  land  owned  by  said 
Boston  Gas  Light  Company  within  said  limits. 

Company  to  Organize;  Plans,  etc.,  for  Construction  of  a 
Union  Passenger  Station  to  be  Prepared,  etc.  Plans  to 
be  Approved  by  Railroad  Commissioners,  etc. 

Section  6.  Said  terminal  company,  upon  the  passage  of 
this  act,  shall  forthwith  organize,  and  thereupon  the  trus- 
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tees  thereof  shall  at  once  prepare  plans  and  specifications 
for  the  construction  of  a  union  passenger  station  ujpon  land 
herein-above  authorized  to  be  taken,  adequate  for  the  busi¬ 
ness  to  be  accommodated,  and  of  such  construction  as  may 
be  best  adapted  for  the  accommodation  of  the  companies 
and  of  the  public,  exhibiting  its  form,  dimensions  of  walls, 
rooms  and  partitions,  and  arrangements,  and  its!  location 
with  reference  to  the  adjacent  streets  and  to  the  tracks  of 
all  said  railroad  companies  located  or  proposed  to  be 
located  in  the  vicinity  thereof,  and  any  projections  over 
adjacent  streets,  so  far  as  practicable,  and  shall  submit  said 
plans  when  completed  to  the  mayor  of  Boston  for  his  ap¬ 
proval,  who  shall  forthwith  approve  or  disapprove  them  in 
writing.  The  trustees  shall  then  at  once  submit  skid  plans 
to  the  board  of  railroad  commissioners  for  its  approval, 
and  said  board,  after  notice  to  the  railroad  companies  and 
to  the  mayor  of  Boston,  and  a  hearing,  shall  approve  the 
plans,  or  order  such  changes  thereof  as  in  their  judgment 
the  safety  and  convenience  of  the  public  and  the  interests  of 
all  said  railroad  companies  require.  Said  station  shall  be 
constructed  by  the  terminal  company  according  to  the  plans 
thus  approved  by  the  board  of  railroad  commissioners,  or 
as  the  same  may  be  changed,  as  hereinafter  provided.  The 
supreme  judicial  court,  or  any  justice  thereof,  shall  have 
jurisdiction  in  equity  to  enforce  the  provisions  of  this 
section. 

•  i 

Location  of  Lands  to  be  Filed,  etc.  Trustees  May  Propose 

Changes  in  Plans,  etc. 

I 

Section  7.  Said  terminal  company,  within  three  months 
after  the  plans  of  said  union  station  are  approved  as  above- 
provided,  shall  file  in  the  registry  of  deeds  for  tlie  county 
of  Suffolk  a  location  of  the  lands  hereby  authorized  to  be 
taken  by  it,  or  of  such  part  thereof  as  it  then  deems  it  neces¬ 
sary  to  acquire,  and  shall  proceed  with  all  reasonable  dili¬ 
gence  to  the  construction  and  completion  of  shch  union 
passenger  station  according  to  said  plans.  But  the  trus¬ 
tees  of  the  terminal  company  may  from  time  to  time  pro¬ 
pose  to  the  mayor  of  Boston  any  changes  in  sa!id  plans, 
and  the  mayor  shall  forthwith  approve  or  disap- 
489  prove  such  changes  in  writing,  and  the  trustees  shall 
then  at  once  submit  such  changes  to  the  board  of 
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railroad  commissioners,  who,  after  notice  to  the  mayor  and 
to  the  railroad  companies,  and  a  hearing,  shall  approve  the 
same,  or  order  such  modifications  thereof  as  in  their  judg¬ 
ment  the  safety  and  convenience  of  the  public  and  the  in¬ 
terests  of  all  said  railroad  companies  require. 

Rules  and  Regulations  for  the  Use  of  Union  Passenger 

Station  and  Grounds. 

Section  8.  Said  terminal  company,  upon  the  completion 
of  said  union  passenger  station  and  grounds,  shall  make 
reasonable  rules  and  regulations  for  their  use;  and  the 
board  of  railroad  commissioners,  upon  the  application  of 
either  of  said  companies  or  of  the  mayor  of  the  city  of 
Boston,  and  a  hearing  may,  from  time  to  time,  make  any 
modification  of  such  rules  and  regulations  which  they  may 
deem  just  and  reasonable.  Such  rules  and  regulations  shall 
be  binding  upon  all  corporations  and  persons  in  the  use  of 
said  station  and  grounds,  and  shall  be  enforced  by  railroad 
police  officers  who  may  be  appointed  upon  the  application 
of  the  terminal  company,  in  the  same  manner  and  with  the 
same  powers  in  said  station  and  grounds,  and  with  like 
liability  of  the  terminal  company  for  their  acts,  as  railroad 
police  officers  under  the  general  law. 

Railroad  Companies  to  Use  Station  Upon  its  Completion, 

etc. 

Section  9.  All  said  railroad  companies  upon  the  comple¬ 
tion  of  said  station  shall  use  the  same,  and  the  terminal 
facilities  provided  by  said  terminal  company  on  the  land 
herein-above  authorized  to  be  taken,  for  all  of  their  termi¬ 
nal  passenger  business  in  Boston,  instead  of  the  passenger 
terminals  now  used  by  them,  and  the  supreme  judicial 
court,  or  any  justice  thereof,  shall  have  jurisdiction  in 
equity  to  enforce  this  provision ;  but  said  terminal  company 
may  contract  with  either  of  said  railroad  companies  for  the 
use  of  such  separate  and  specified  portion  or  portions  of 
the  terminal  station  hereinafter  provided  for  as  may  be 
reasonably  necessary  for  their  respective  use. 

Railroad  Companies  to  Pay  for  Use  of  Station,  etc.  Pro¬ 
portion  in  which  Companies  Shall  Pay.  Proportions 
May  be  Revised,  etc. 

Section  10.  Said  railroad  companies  hereby  required  to 
use  said  union  station  shall  pay  to  the  terminal  company 
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for  such  use,  in  monthly  payments,  such  amounts  a$  may  be 
necessary  to  pay  the  expenses  of  its  corporate  administra¬ 
tion  and  of  the  maintenance  and  operation  of  said!  station, 
and  of  the  facilities  connected  therewith  and  owned  by  said 
terminal  company,  including  insurance  and  all  repairs,  all 
taxes  and  assessments  which  may  be  required  to  be  paid 
by  said  terminal  company,  the  interest  ppon  its 
490  bonds  or  other  obligations  issued  under  the  provi¬ 
sions  of  this  act  as  the  same  shall  become  payable, 
and  a  dividend,  not  to  exceed  four  per  cent,  peX  annum, 
upon  its  capital  stock.  Each  of  said  railroad  companies 
shall  pay  for  such  use  of  said  station  and  facilities  in  the 
proportion  in  which  it  has  the  use  thereof,  the  same  to  be 
fixed  by  the  written  agreement  of  all  of  said  railrbad  com¬ 
panies  before  the  completion  of  said  station;  and  in  case 
they  fail  thus  to  agree  the  board  of  railroad  commissioners 
shall  determine  such  proportions  upon  the  application  of 
said  terminal  company  or  of  any  of  the  railroad  companies. 
Said  proportions  as  thus  fixed,  either  by  agreement  or  by 
the  decision  of  the  board  of  railroad  commissioners,  may 
be  revised  and  altered  from  time  to  time,  eithei:  by  the 
written  agreement  of  all  of  the  railroad  companies  at  any 
time,  or  by  the  board  of  railroad  commissioners  upon  like 
application,  at  intervals  of  not  less  than  three  years.  The 
decisions  of  the  board  of  railroad  commissioners  fixing  said 
proportions  of  payments  shall  be  final  and  binding;  upon  all 
of  said  railroad  companies,  and  the  payments  required  to 
be  made  by  them  respectively  to  said  terminal  company 
either  by  such  agreement  or  decisions  shall  be  deemed  a 
part  of  their  operating  expenses,  and  the  supreme  judicial 
court  or  any  justice  thereof  shall  have  jurisdiction  in  equity 
to  compel  such  payments  to  be  made,  either  by  mandatory 
injunction  or  by  other  suitable  process. 

| 

Changes  to  be  Made  in  Streets,  etc.  Proviso. 


Section  11.  In  order  to  render  the  union  station  and  pas¬ 
senger  facilities  herein  provided  to  be  constructed  and 
maintained  by  the  terminal  company  accessible  and  conven¬ 
ient  for  public  use,  the  following  changes  shall  be  made  by 
the  board  of  street  commissioners  of  the  city  of  Boston  in 
its  streets  and  public  places,  to  wit: — Lehigh  street  be¬ 
tween  South  street  and  Broadway  bridge  shall  be  discon¬ 
tinued  ;  Cove  street  shall  be  widened  to  the  width  of  at  least 
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one  hundred  feet,  and  extende.d  at  the  width  to  which  it 
mav  thus  be  widened  to  Summer  street  extended  as  re- 

V 

quired  by  this  act;  all  of  Federal  street  between  Essex 
street  and  Federal  street  bridge  which  is  not  embraced 
within  land  which  the  terminal  company  is  authorized  to 
take,  or  which  is  not  included  in  the  above  widening  or  ex¬ 
tending  of  Cove  street,  shall  be  discontinued;  Summer 
street  shall  be  extended  at  least  one  hundred  feet  in  width 
from  Purchase  street  to  the  harbor  commissioners’ 
491  line;  Dorchester  avenue  shall  be  extended  over  Fed¬ 
eral  street  bridge,  and  thence  laid  out  at  a  width  of 
ninety-two  feet,  upon  land  which  the  terminal  company 
shall  convey  to  the  city  without  compensation,  substan¬ 
tially  parallel  with  the  harbor  commissioners’  line,  to 
Summer  street  so  extended,  and  said  terminal  company 
shall  convey  in  fee  to  the  city  such  of  its  land  acquired 
under  this  act  as  may  be  required  by  said  street  commis¬ 
sioners  for  said  widening  and  extension  of  Cove  and  Sum¬ 
mer  streets,  at  its  actual  reasonable  cost  to  said  terminal 
company;  Albany  street  and  Broadway,  and  the  bridges 
thereof  over  the  Boston  and  Albany  tracks,  shall  be 
changed  so  as  to  enable  the  two  southerly  main  tracks  and 
two  additional  main  tracks  south  of  them  to  be  extended 
thereunder  to  the  grounds  of  the  terminal  company.  Said 
board  of  street  commissioners  shall  discontinue,  widen,  and 
lay  out  said  streets  in  such  manner  as  may  be  approved  by 
the  mavor,  and  said  citv  shall  construct  said  streets  and 
make  said  changes  in  said  bridges  as  above-specified;  pro¬ 
vided ,  However,  that  the  terminal  company  shall  construct 
a  bridge  for  the  accommodation  of  foot  passengers  or  a 
subwav  from  the  end  of  the  new  Cove  street  to  meet  Dor- 
Chester  avenue  at  a  convenient  place,  as  determined  by  the 
railroad  commissioners  and  street  commissioners,  sitting 
jointly,  whenever  said  commissioners  deem  it  necessary. 
The  supreme  judicial  court  or  any  justice  thereof  shall 
have  jurisdiction  in  equity  to  enforce  the  provisions  of  this 
section. 


Certain  Land  Mav  be  Released,  etc. 

Section  12.  Said  terminal  company  and  the  city  of 
Boston  mav  each  release  to  the  other  anv  land  which  mav 
be  necessary  for  the  uses  of  said  terminal  company,  or  for 
public  ways  or  places  respectively,  upon  such  terms  as  may 
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be  agreed  upon  between  the  trustees  of  the  terminal  com¬ 
pany  and  the  major  and  the  board  of  street  commissioners 
of  said  city;  and  said  railroad  companies  may  convey  to 
each  other  any  land  or  interest  in  land  in  Boston  owned  by 
them  respectively,  which  it  may  be  found  proper  jto  trans¬ 
fer  for  convenience  in  the  approach  to  or  use  of  the  station 
and  grounds  of  said  terminal  company. 

City  of  Boston  May  Issue  Notes,  Bonds,  etc. 

Section  13.  For  the  purpose  of  paying  any  expenses  in¬ 
curred  by  the  city  of  Boston  in  carrying  out  the  provisions 
of  this  act  the  city  council  of  said  city  may  from  time  to 
time,  on  the  request  of  the  mayor,  authorize  the 
492  city  treasurer  to  issue  notes,  bonds  or  scrip  of  said 
city  to  the  amount  specified  in  any  such  request,  for 
a  term  or  terms  not  exceeding  thirty  years  from:  the  date 
thereof,  provided  the  sum  total  of  such  amounts  j shall  not 
exceed  two  million  dollars.  If  the  city  council  shall  not 
within  thirty  days  after  a  request  from  the  mayor  author¬ 
ize  the  loan  requested,  then  the  city  treasurer  of j  said  city 
shall,  on  the  request  of  the  mayor,  issue  and  sell  notes, 
bonds  or  scrip  of  said  city,  for  the  purpose  of  paying  such 
expenses,  which  shall  be  outside  of  the  debt  limit,  and  shall 
be  for  such  terms  not  exceeding  five  years,  as  said  treas¬ 
urer  shall  determine,  provided  that  the  amount  of  said  loan 
shall  not  exceed  two  million  dollars.  All  such  nofes,  bonds 
or  scrip,  whether  inside  or  outside  of  the  debt  limit,  shall 
be  negotiable,  shall  bear  interest  payable  semi-annually, 
shall  be  registered  or  with  interest  coupons  attached,  and 
shall  be  sold  and  disposed  of  in  such  manner,  at  siich  times, 
at  such  prices,  in  such  amounts,  and  at  such  rates  of  in¬ 
terest  not  exceeding  four  per  cent,  per  annum;  as  said 
treasurer  may  determine;  and  any  premiums  received  by 
said  treasurer  in  the  sale  of  any  of  said  notes,  'bonds  or 
scrip  shall,  if  the  notes,  bonds  or  scrip  are  issued  for  a 
term  of  ten  years  or  more,  be  paid  to  the  board  of  commis¬ 
sioners  of  sinking  funds  of  said  city,  and  be  by  them  placed 
in  the  sinking  fund  for  the  redemption  of  the  loan  created; 
otherwise  they  shall  be  applied  to  the  payment  of  said 
notes,  bonds  or  scrip,  or  to  the  payment  of  said  expenses, 
as  the  mayor  may  determine. 
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Real  Estate  Benefited  to  be  Assessed  a  Proportionate  Part 

of  One-half  of  Expense  Incurred  by  City,  etc.  Proviso. 

Certain  Provisions  of  Law  to  Apply. 

Section  14.  The  board  of  street  commissioners  of  the  citv 

* 

of  Boston  shall,  within  two  years  after  the  completion  of 
said  union  station,  assess  upon  any  real  estate  in  the  city 
of  Boston  which  in  the  opinion  of  said  board  receives  any 
benefit  and  advantage  from  the  location  and  construction 
of  said  'anion  station,  Summer  street  and  Cove  street, 

i  * 

beyond  the  general  advantage  to  all  real  estate  in  said  city, 
a  proportionate  part  of  one  half  of  the  expense  incurred  by 
said  city  therefor,  but  in  no  case  exceeding  such  benefit  and 
advantage:  provided ,  however ,  that  said  terminal  company 
shall  convey  in  fee  to  said  city  all  the  lands  easterly  of  the 
westerly  line  of  Dorchester  avenue  extended,  without  re¬ 
quiring  any  compensation  therefor,  and  all  the  land  except 
the  piece  between  Purchase  street  and  Atlantic  avenue  re¬ 
quired  for  the  laying  out,  widening  and  extension  of 
493  Cove  street  and  Summer  street,  at  its  actual  reason¬ 
able  cost  to  said  company;  and  the  city  of  Boston 
shall  assume  all  such  assessments  which  may  be  assessed 
upon  land  of  said  terminal  company,  or  of  either  of  said 
railroad  companies,  held  for  railroad  purposes.  Except  as 
otherwise  provided  in  this  section,  sections  two,  three,  five, 
six,  seven  and  eight  of  chapter  fifty-one  of  the  Public  Stat¬ 
utes  shall  apply  to  assessments  under  this  section. 

The  Union  Freight  Railroad  Company  to  Relocate  Certain 
Tracks.  Relocations  to  be  Filed,  etc. 

Section  15.  The  Union  Freight  Railroad  Company  shall, 
upon  the  request  of  the  terminal  company  or  of  the  mayor  of 
Boston,  remove  its  tracks  on  Federal  street  as  now  existing, 
and  relocate  and  maintain  the  same  on  Dorchester  avenue 
as  extended  under  this  act,  Summer  street  extended,  or  on 
Cove  street  and  Summer  street  to  Atlantic  avenue,  or  on 
either  of  said  routes,  as  they  are  or  shall  be  established  and 
constructed  under  the  provisions  of  this  act,  with  the  same 
powers  and  privileges  and  subject  to  the  same  duties,  re¬ 
strictions  and  liabilities  now  existing  as  to  said  tracks  as 
located  in  their  present  location,  upon  such  locations  and  in 
such  mqnner  as  may  from  time  to  time  be  approved  by  the 
mayor,  and  such  relocations  thereof  shall  be  filed  in  the  of- 
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fice  of  the  city  clerk.  The  supreme  judicial  court  or  any 
justice  thereof  shall  have  jurisdiction  in  equity  to  compel 
compliance  with  the  provisions  of  this  section. 

| 

The  West  End  Street  Kailway  Company  to  Relocate  Certain 
Tracks.  Relocations  to  be  Filed,  etc.  j 

Section  16.  The  West  End  Street  Railway  Company  shall, 
upon  the  request  of  the  terminal  company  or  of  the  mayor 
of  Boston,  remove  its  tracks  on  Federal  street  as  now  exist- 
ing  between  Summer  street  and  Federal  street  bridge,  and 
relocate  and  maintain  the  same,  with  all  necessary  turn¬ 
outs  and  connections  on  Summer  street  as  extended,  on 
Dorchester  avenue  as  extended  and  on  Cove j  street  as 
widened  and  extended  under  this  act,  upon  sucfi  locations 
and  in  such  manner  as  may  be  from  time  to  time  approved 
by  the  mayor;  and  such  relocations  thereof  shall; be  filed  in 
the  office  of  the  city  clerk.  The  supreme  judicial  court  or 
any  justice  thereof  shall  have  jurisdiction  in  equity  to  com¬ 
pel  compliance  with  the  provisions  of  this  section. 

; 

The  New  England  Railroad  Company  May  Take  Certain 
Land,  Extend  Its  Road,  etc.  Bridges  May  be  Constructed 
Across  Fort  Point  Channel,  etc.  The  New  England  Rail¬ 
road  Company  May  Use  Proceeds  of  Certain  Bonds  to 
Pay  Expenses.  j 

Section  17.  The  New  England  Railroad  Company,  for  the 
purpose  of  connecting  its  road  with  the  union  station  herein 
authorized  to  be  constructed,  may  extend  its  rcjad  from  a 
point  in  the  city  of  Boston  as  near  the  northerly  end 
494  of  its  South  Bay  drawbridge  as  it  may  find  practi¬ 
cable,  to  said  terminal  company’s  grounds,  and  for 
that  purpose  may  purchase  or  otherwise  take  in  'fee  a  strip 
of  land  not  exceeding  thirty  feet  in  width  through  the  land 
and  location  of  the  Old  Colony  Railroad  Company,  parallel 
to  its  main  tracks  as  they  may  be  then  located,  subject  how¬ 
ever  to  the  right  of  the  Old  Colony  Railroad  Company  to 
cross  the  same;  and  the  New  England  Railroad1  Company, 
the  Old  Colony  Railroad  Company  and  the  Boston  and 
Providence  Railroad  Corporation  may  jointly  or!  separately 
construct  such  bridges  across  Fort  Point  channel  as  may  be 
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required  for  the  adequate  connection  of  their  roads  with 
each  other  and  with  the  grounds  of  the  terminal  company, 
the  plans  thereof  to  be  approved  by  the  harbor  and  land 
commissioners ;  and  said  New  England  Railroad  Company 
may  use  the  proceeds  of  bonds  issued  under  its  mortgage 
made  the  second  day  of  September  in  the  year  eighteen 
hundred  and  ninety-five,  and  recorded  with  Suffolk  county 
deeds  on  the  twelfth  day  of  September  in  the  year  eighteen 
hundred  and  ninety-five,  to  pay  any  expenses  incurred  by  it 
under  the  provisions  of  this  act. 

The  Boston  and  Providence  Railroad  Corporation  May  Take 
Certain  Land  for  Extension  of  Road,  etc.  May  Take  Cer¬ 
tain  Land  for  a  Station  in  Substitution  for  Its  Present 
Station,  etc.  Location  to  be  Filed,  etc. 

Section  18.  The  Boston  and  Providence  Railroad  Corpo¬ 
ration,  for  the  purpose  of  connecting  its  road  with  the  union 
passenger  station  hereby  required  to  be  constructed,  may 
extend  its  road  from  a  point  at  or  near  Dartmouth  street 
to  said  terminal  company’s  grounds,  and  thus  abolish  the 
grade  crossing  of  its  road  and  the  road  of  the  Boston  and 
Albany  Railroad  Company,  and  for  that  purpose  may  pur¬ 
chase  or  otherwise  take  in  fee  within  seven  years  after  the 
completion  of  said  union  passenger  station,  or  within  such 
further  time  as  said  corporations  may  with  the  approval  of 
the  railroad  commissioners  agree,  a  strip  of  land  on  the 
southerly  side  of  and  adjacent  to  the  main  tracks  of  the 
Boston  and  Albany  Railroad  Company  as  they  shall  be  then 
established,  not  exceeding  one  hundred  feet  in  width;  but 
it  shall  not  take  any  land  of  the  Boston  and  Albany  Rail¬ 
road  Company  within  seven  feet  of  the  main  tracks  of  the 
railroad  of  that  company  as  then  existing,  without  the  con¬ 
sent  of  the  directors  of  that  company.  And  for  the  purpose 
of  providing  a  station  and  facilities  for  passengers  and  pub¬ 
lic  accommodation  as  hereinafter  provided,  in  substitution 
for  its  present  passenger  station  and  facilities  at 
495  Park  square,  which  such  change  of  its  road  to  enable 
it  to  use  the  union  station  will  require  to  be  aban¬ 
doned,  the  Boston  and  Providence  Railroad  Corporation 
may  purchase,  or  otherwise  take  in  fee,  any  land  within  the 
following  limits,  to  wit: — Bounded  by  land  of  the  Boston 
and  Albany  Railroad  Company,  Columbus  avenue,  and 
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Buckingham,  Dartmouth,  Harwich  and  Yarmouth  streets, 
and  the  land  now  of  the  Boston  and  Providence  Railroad 
Corporation,  and  any  other  land  adjacent  thereto,  within 
such  limits  as  the  board  of  railroad  commissioners  may  upon 
hearing-- in- writing  prescribe;  and  said  corporation  shall 
file  a  location  of  the  land  hereinbefore  authorized  to  be  taken 
by  it,  or  of  so  much  thereof  as  it  then  deems  it  necessary  to 
take,  in  the  registry  of  deeds  for  the  county!  of  Suffolk, 
within  three  months  after  the  plans  for  such  Istation  and 
facilities  are  approved  as  hereinafter  provided,  and  shall 
thereupon,  either  alone  or  with  the  Boston  and  Albany  Rail¬ 
road  Company,  if  they  so  agree,  proceed  with  all  reasonable 
diligence  to  the  construction  of  a  passenger  station  thereon 
as  herein  provided. 


To  Prepare  Plans,  etc.,  for  Construction  of  Station,  etc. 

Plans  to  be  Submitted  for  Approval,  etc. 

Section  19.  The  Boston  and  Providence  Railroad  Cor- 

i 

poration  shall,  within  six  months  after  said  terminal  com¬ 
pany  files  its  first  location  of  land  herein  authorized  to  be 
taken  for  the  construction  of  a  union  passenger  station,  pre¬ 
pare  plans  and  specifications  for  the  construction  of  a  pas¬ 
senger  station  and  approaches  thereto  and  facilities  for  pas¬ 
sengers  and  public  accommodation,  which  shajl  be  an  ade¬ 
quate  substitute  for  its  present  passenger  station  and  facili¬ 
ties  at  Park  square,  and  adequate  for  the  business  to  be 
accommodated,  and  of  such  construction  as  may  be  best 
adapted  for  the  accommodation  of  the  railroad  and  the  pub¬ 
lic,  exhibiting  its  form,  dimensions  of  walls, j  rooms,  and 
partitions  and  arrangements,  and  its  location  with  reference 
to  the  adjacent  streets  and  to  the  tracks  of  all  failroad  com¬ 
panies  located  or  proposed  to  be  located  in;  the  vicinity 
thereof,  and  any  projection  over  adjacent  streets,  so  far 
as  practicable,  and  shall  submit  said  plans  when  completed 
to  the  mayor  of  Boston  for  his  approval,  whb  shall  forth¬ 
with  approve  or  disapprove  them  in  writing.  The  Boston 
and  Providence  Railroad  Corporation  shall  then  at  once 
submit  said  plans  to  the  board  of  railroad  commissioners 
for  its  approval,  and  said  board,  after  notice  to  the  rail¬ 
road  companies  and  to  the  mayor  of  Boston,  and  a  hearing, 
shall  approve  the  plans,  or  order  such  changes  thereof 
496  as  in  their  judgment  the  safety  and  convenience  of 
the  public  and  the  interests  of  the  railroad  companies 
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require.  Said  station,  approaches  and  facilities  shall  be 
constructed  and  provided  by  the  Boston  and  Providence 
Railroad  Corporation  according  to  the  plans  thus  approved 
by  the  board  of  railroad  commissioners,  or  as  the  same 
may  be  changed  as  hereinafter  provided,  and  the  supreme 
judicial  court  or  any  justice  thereof  shall  have  jurisdiction 
in  equity  to  enforce  the  provisions  of  this  section.  But  the 
Boston  and  Providence  Railroad  Corporation  may  from 
time  to  time  propose  to  the  mayor  of  Boston  any  changes  in 
the  £>lans  for  said  station,  approaches  and  facilities,  and 
the  mayor  shall  forthwith  approve  or  disapprove  such 
changes  in  writing,  and  the  corporation  shall  then  at  once 
submit  such  changes  to  the  board  of  railroad  commissioners, 
who,  after  notice  to  the  mayor  and  the  railroad  companies, 
and  a  hearing,  shall  approve  the  same,  or  order  such  modi¬ 
fications  thereof  as  in  their  judgment  the  safety  and  con¬ 
venience  of  the  public  and  the  interests  of  the  railroad  com¬ 
panies  require. 

To  Abandon  Use  of  Present  Station,  etc.  City  to  Construct 

Suitable  Approaches,  etc. 

Section  20.  The  Boston  and  Providence  Railroad  Cor¬ 
poration  and  its  lessees,  upon  the  completion  of  said  union 
station  and  of  the  station  or  stations  herein  required  to  be 
constructed  near  Dartmouth  street,  shall  abandon  the  use 
of  their  present  station  in  Park  square  for  railroad  pur¬ 
poses,  and  their  railroad  northerly  of  the  crossing  of  the 
railroad  of  the  Boston  and  Albany  Railroad  Company  near 
and  easterly  of  Dartmouth  street,  and  the  board  of  street 
commissioilers  of  the  city  of  Boston  shall  lay  out,  and  said 
city  shall  construct,  suitable  approaches  to  said  station  or 
stations  to  be  constructed  near  Dartmouth  street,  in  such 
directions  and  at  such  grades  as  said  board  shall  deem  the 
public  convenience  and  necessity  require,  and  as  the  mayor 
of  said  city  shall  approve. 

The  Boston  and  Albany  Railroad  Company  to  Contract 
for  Construction  or  Common  Use  of  Station,  etc.  May 
Take  Certain  Lands,  etc.  May  Discontinue  Certain 
Stations,  etc. 

Section  21.  The  Boston  and  Albany  Railroad  Company 
shall  contract  with  the  Boston  and  Providence  Railroad 
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Corporation  and  with  its  lessees  for  the  construction  or 
common  use  of  said  station  and  facilities,  or  !  for  the  con¬ 
struction  and  use  of  a  joint  station  at  or  near  said  point,  in 
accordance  with  plans  and  specifications  to  be  prepared 
and  approved  in  the  manner  herein-above  provided  for  the 
preparation  and  approval  of  plans  for  the  construction  of  a 
station  by  the  Boston  and  Providence  Railroad  Corpora¬ 
tion,  or  if  it  does  not  so  contract,  then  upon  the  corn- 
497  pletion  of  the  union  passenger  station  it  shall  con¬ 
struct  and  open  for  public  use  a  station  or  stations 
adequate  for  the  accommodation  of  the  public,  at  some 
point  or  points  near  Dartmouth  street,  and  for  that  pur¬ 
pose  it  may  purchase  or  otherwise  take  in  fee  any  land 
within  the  following  limits,  to  wit :  Bounded!  southerly  by 
the  location  of  the  Boston  and  Albany  Railroad  Company, 
westerly  by  Dartmouth  street,  northwesterly  by  land  of 
the  heirs  of  Eben  D.  Jordan,  Trinity  place,  and  land  of  the 
Massachusetts  Institute  of  Technology,  and  easterly  by 
the  westerly  line  of  Clarendon  street  extended.  And  when¬ 
ever  a  station  upon  the  tract  of  land  herein  above-described 
is  opened  for  use,  the  Boston  and  Albany  Railiroad  Company 
may  discontinue  its  present  passenger  stations  at  Colum¬ 
bus  avenue  and  Huntington  avenue.  The  supreme  judicial 
court  or  any  justice  thereof  shall  have  jurisdiction  in  equity 
to  compel  compliance  with  the  provisions  of  this  section. 

I 

To  Abandon  its  Present  Location,  Remove  i  Tracks,  Take 

Certain  Land,  etc.  j 


Section  22.  The  Boston  and  Albany  Railroad  Company, 
within  six  months  after  the  completion  of  said  union  station, 
shall  abandon  its  present  location  from  the  j  southerly  line 
of  Kneeland  street  northerly  to  Beach  street,  and  shall  re¬ 
move  its  tracks  from  the  present  grade  crossing  on  Knee- 
land  street  between  Lincoln  street  and  Albany  street,  and, 
for  the  purpose  of  extending  its  terminal  facilities  may, 
from  time  to  time,  purchase  or  otherwise  take  in  fee,  the 
whole  or  any  part  of  the  tract  of  land  bounded  and  de¬ 
scribed  as  follows:  Northerly  by  Kneeland  street  between 
the  westerly  side  of  Utica  street  and  the  easterly  side  of 
South  street:  easterly  by  the  easterly  line  of  South  street 
to  Lehigh  street ;  thence  across  and  by  the  westerly  line  of 
South  street  to  the  southerly  line  of  Harvard  street,  so- 
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called;  southerly  by  the  south  line  of  Harvard  street,  so- 
called,  to  the  westerly  line  of  Utica  street ;  and  westerly  by 
said  line  of  Utica  street  to  Kneeland  Street ;  and  may  dis¬ 
continue  and  occupy  for  its  purposes  all  streets  and  rights 
of  way  embraced  within  said  limits,  and  may  also  take  and 
discontinue  any  public  or  private  ways  wdthin  the  tract  of 
land  bounded  by  Kneeland  street,  Albany  street,  Broadway, 
Lehigh  street  and  South  street. 

Certain  Provisions  of  Law  to  Apply,  etc.  Commission 
May  be  Appointed  to  Assess  Damages. 

Section  23.  The  laws  of  the  Commonwealth  relating  to 
the  taking  of  lands  for  railroad  purposes,  and  the  location 
and  construction  of  railroads,  and  the  assessment  of 
498  damages  occasioned  thereby,  shall  be  applicable  to 
and  govern  the  proceedings  in  the  taking  of  land 
hereby  authorized  to  be  taken  by  said  terminal  company  or 
by  any  railroad  company,  except  that  the  locations  shall  be 
filed  in  the  registry  of  deeds,  as  herein  provided,  and  in  case 
the  parties,  including  mortgagees,  cannot  agree  upon  said 
damages,  upon  petition  of  any  such  party  filed  within  one 
year  after  the  taking  of  the  land,  in  the  clerk’s  office  of  the 
superior  court  for  Suffolk  county,  the  same  shall  be 
assessed  by  a  jury  in  that  court.  But  if  any  owner  of  land 
taken  and  all  mortgagees  thereof  shall  elect  to  have  the 
damages  assessed  by  a  commission  of  three  disinterested 
persons  appointed  by  the  court,  the  court  shall  appoint  such 
commission  to  assess  said  damages,  and  their  award,  or  the 
award  of  the  major  part  of  them,  when  made  and  accepted 
by  the  court,  shall  be  final,  unless  either  party  shall  within 
sixty  days  thereafter  appeal  therefrom,  in  which  case  the 
damages  shall  be  assessed  by  a  jury  in  that  court. 

When  Owners  of  Land  Taken  Shall  be  Kequired  to  Vacate 

Premises. 

Section  24.  No  owner  of  any  land  taken  under  the  pro¬ 
visions  of  this  act  shall  be  required  to  vacate  his  premises 
until  three  months  after  a  location  has  been  filed,  taking  the 
land,  and  the  Boston  Gas  Light  Company  shall  not  be  re¬ 
quired  to  vacate  the  whole  or  any  part  of  the  premises  now 
owned  or  occupied  by  it  until  six  months  after  such  filing, 
or  until  after  such  further  time,  not  exceeding  fifteen 
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months  from  the  time  of  such  filing  and  notice,  as  the  board 
of  railroad  commissioners  and  the  board  of  gas  and  electric 
light  commissioners,  who  are  for  this  purpose  constituted 
a  joint  board,  may,  upon  the  application  of  either  the  rail¬ 
road  company  or  the  gas  company,  made  at  any  time  after 
the  passage  of  this  act,  after  hearing,  prescribe  in  writing. 

Terminal  Company  to  Pay  a  Franchise  Tax  to  the 

Commonwealth,  etc. 

i 

Section  25.  The  terminal  company  shall  pay!  a  franchise 
tax  to  the  Commonwealth  upon  the  true  market  value  of  its 
capital  stock,  without  any  deduction  whatever,!  but  its  real 
estate  required  by  this  act  to  be  used  by  said  railroad  com¬ 
panies  shall  be  assessed  to  and  the  taxes  thereon  shall  be 
paid  by  said  railroad  companies,  and  in  the  assessment  of 
franchise  taxes  upon  said  railroad  companies  teach  of  them 
shall  be  deemed  to  be  the  owner  of  said  real  testate  in  the 
proportion  in  which  it  then  has  the  use  thereof  under  this 
act. 

i 

Section  26.  This  act  shall  take  effect  upon  ifjs  passage. 

Approved  June  9,  1896. 


499  Respondent's  Exhibit  No.  17.  I 

; 

Agreed  true  copy  double  page  27,  sworn  I  Annual  Re¬ 
port  to  Commission  by  N.  Y.,  N.  H.  &  H.  R.|R.  Co.,  year 
ending  June  30, 1888.  I 

P.iM.  C., 

For  Relators. 
R.j  E.  F., 

For  Respondents. 
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(Here  follows  diagram  marked  pages  500  and  501.) 
Respondent's  Exhibit  No.  18.  ! 


i 

Agreed  true  copy  pages  8  and  9,  sworn  annual  Report  of 
N.  Y.,  N.  H.  &  H.  R.  R.  Co.  for  year  ending  June  30,  1906, 
to  the  Commission. 

pj.  m.  c., 

For  Relators. 

Ri.  E.  F., 

For  Respondents. 
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503  Annual  Report. 

Instructions  for  Answering  Questions  on  Opposite  Page. 

There  should  appear  on  the  opposite  page  a  sufficient 
entry  to  show  that  the  questions  asked  have  not  been  over¬ 
looked.  The  word  “None”  may  be  used  to  apply  to  the 
whole  page,  or  to  any  column,  or  to  any  item,  in  accordance 
with  the  fact;  otherwise,  if  returns  are  not  made  exactly 
as  requested,  some  reference,  as,  “See  page  8,”  should  be 
made  to  this  page,  on  which  a  brief  statement  of  the  reason 
for  the  variation  or  omission  should  be  given. 

The  mileage  to  be  returned  on  the  opposite  page  is  the 
mileage,  the  operations  of  which  are  in  the  “Income  Ac¬ 
count,”  as  returned  on  page  31  of  this  report. 

The  statement  should  be  made  of  the  facts  as  they  existed 
at  the  end  of  the  year,  or  of  any  shorter  period,  for  which 
operating  returns  are  made.  If  the  operation  of  any  part 
of  the  mileage  so  reported  was  begun  within  the  period 
for  which  returns  are  made,  an  explanation  of  the  fact 
should  be  given. 

Should  it  be  the  case  that  the  operation  of  some  mileage 
was  discontinued  within  the  period  for  which  returns  are 
made,  a  specific  statement  of  essential  facts  in  relation  to 
such  mileage  should  be  made  below  on  page  8. 

In  giving  the  mileage,  name  the  roads  according  to  the 
classification  and  in  the  order  indicated,  and  state  the 
actual  distance  between  terminals,  single  track ,  entering  in 
the  last  column  but  one  the  mileage  for  each  strip  of  road 
named,  and  in  the  last  column  the  “Miles  of  line  for  each 
class  of  roads  named.” 

Under  “B,”  of  this  table,  the  “Spurs”  referred  to 
should  include  only  those  used  for  traffic  purposes,  as,  for 
example,  a  spur  running  from  main  line  to  a  quarry  or 
factory.  Spurs  in  the  nature  of  sidings  should  be  entered 
only  on  page  67,  against  the  item  “Miles  of  yard  track 
and  sidings,”  under  table  “A.” 

By  “Line  operated  under  trackage  rights”  is  meant  such 
lines  as  are  used  in  common  with  other  companies  by  the 
company  making  report,  but  not  owned  by  such  company. 
Such  lines  constitute  part  of  the  line  operated,  but  form  no 
part  of  the  property  of  the  operating  company.  Roadway 
held  in  joint  ownership  may  also  be  returned  under  this 
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head,  or  the  proportion  of  roadway  so  owned  inay  be  re¬ 
turned  under  “Main  line”  owned;  but  in  eitherj  case  a  full 
explanation  must  be  given  in  order  to  avoid  duplication  of 
line. 

In  case  any  changes  have  taken  place  duriiig  the  year 
covered  by  this  report,  either  in  the  classification  of  line 
as  given  on  the  opposite  page,  or  in  the  length  of  line  re¬ 
ported,  such  changes  should  be  explained  in  full  on  page  53. 
Explanatory  remarks : - . 

504  Name  of  Every  Railroad  the  Operations  of  which  are 

Included  in  the  Income  Account — Page  31. 

In  giving  roads  below,  observe  the  following  classifica¬ 
tion  and  order:  j 

1.  Railroad  Line  represented  by  Capital  Stock:  A.  Main 

Line.  B.  Branches  and  Spurs.  [See  “Instructions,”  page 

S.]  ] 

2.  Proprietary  Companies  whose  entire  Capital  Stock  is 
owned  by  this  Company. 

3.  Line  Operated  under  Lease  for  specified  sum. 

4.  Line  Operated  under  Contract,  or  where! the  Rent  is 
contingent  upon  earnings  or  other  considerations. 

5.  Line  Operated  under  Trackage  Rights. 

The  New  York,  New  Haven  and  Hartford  Railroad  Company. 

Property  Operated. 

June  30,  1906. 

Miles  Miles 
of  of  each 

Name.  From.  To.  road,  class. 

i 

#  *  *  #  #  *  |  # 

New  York  &  Harlem  Woodlawn,  N.  Y.  G.  C.  Depot,  N.  Yj.  12.03  _ 

R.  R. 

Boston  Terminal  Co.  Fort  Pt.  Channel.  Boston  Station.  .42  .... 

i 

*  *  #  *  •  *  # 

j 

505  Respondents’  Exhibit  No.  19.  j 

i 

Agreed  true  copy  Pages  12  and  13  sworn  Annual  Report 
to  Commission  by  N.  Y.,  N.  H.  &  H.  R.  R.  Co.!  year  ending 
June  30, 1914.  i 

P.  jM.  C., 

Fdr  Relators . 

Rj  E.  F., 

For  Respondents. 


i 


634 


X.  Y.,  X.  H.  &  HARTFORD  R.  R.  ET  AL.  VS. 


506  Annual  Report. 

Instructions  for  Answering  Questions  on  Opposite  Page. 

% 

There  should  appear  on  the  opposite  page  entries  or 
notations  sufficient  to  show  that  no  question  or  item  has 
been  overlooked.  The  word  “None”  may  be  used  wherever 
applicable.  If  returns  are  not  made  as  required,  some 
reference,  as,  “See  page  12,”  should  be  made  to  this  page, 
on  which  a  brief  statement  of  the  reason  for  the  variation 
or  omission  should  be  given. 

The  mileage  to  be  returned  on  the  opposite  page  is  the 
single-track  mileage,  the  operations  of  which  are  included 
in  this  report.  The  statement  should  be  made  of  the  facts 
as  they  existed  at  the  end  of  the  year,  or  of  any  shorter 
period,  for  which  operating  returns  are  made. 

If  the  operation  of  any  mileage  was  begun  or  discon¬ 
tinued  within  the  period  covered  by  this  report,  or  if  there 
was  any  change  in  the  classification  of  mileage,  a  statement 
of  essential  facts  relating  to  such  changes  should  be  made 
on  page  83. 

In  giving  the  mileage,  name  the  roads  according  to  the 
classification  and  in  the  order  indicated,  and  state  the 
actual  single-track  distance  between  termini,  entering  in  the 
last  column  but  one  the  mileage  for  each  strip  of  road 
named,  and  in  the  last  column  the  total  mileage  of  each 
class. 

Under  “B”  of  this  table,  the  “Spurs”  referred  to  should 
include  only  those  used  for  traffic  purposes ,  as,  for  example, 
a  spur  running  from  main  line  to  a  quarry  or  factory. 
Spurs  in  the  nature  of  sidings  should  be  entered  only  in 
table  “A”  on  page  111,  against  the  item  “Miles  of  yard 
track  and  sidings.” 

Class  1  should  include  all  line  operated  which  the  re¬ 
spondent  carrier  owns  in  fee. 

Class  2  should  cover  line  which  has  been  practically  ab¬ 
sorbed  or  joined  for  operating  purposes  to  the  property  of 
the  respondent  carrier,  the  title  to  which  is  vested  in  some 
other  corporation,  active  or  inactive,  whose  capital  stock 
wholly  or  in  a  majority  is  owned  by  the  respondent  carrier. 
It  should  be  kept  clearly  in  mind  that  in  many  cases  inactive 
corporations,  although  virtually  absorbed  by  the  control¬ 
ling  corporations,  still  retain  the  titles  to  ownership,  and 
in  such  cases  the  roads  should  be  reported  under  Class  2. 
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i 

From  this  class  should  be  excluded  all  line  operated  under 
lease  or  contract,  even  though  a  majority  of  the  stock  of  the 
owning  corporation  is  held  by  the  respondent,  j 

Class  3  is  intended  to  cover  all  roads  operated  under 
lease,  whether  or  not  the  lessor  companies  maintain  inde¬ 
pendent  organizations  for  financial  purposes. 

By  4 ‘Line  operated  under  trackage  rights”  isi meant  such 
line  as  is  used  in  common  with  other  companies  ;by  the  com¬ 
pany  making  this  report,  but  not  owned  by  itJ  Such  line 
constitutes  a  part  of  the  road  operated,  but  forms  no  part 
of  the  property  of  the  respondent.  j 

For  the  purpose  of  this  report,  the  respondent ’s  propor¬ 
tion  of  road  held  under  joint  ownership  or  joint  lease  for 
operation  should  be  entered  on  the  opposite  page  under  its 
appropriate  class,  1,  3,  or  4,  and  the  remainder  should  be 
returned  as  if  operated  under  trackage  rights,  j  All  jointly- 
owned  or  jointly-leased  mileage  should  also  t)e  shown  in 
detail  in  the  lower  table  on  page  15.  i 

i 

Explanatory  Remarks. 

*  In  addition  The  N.  Y.,  N.  H.  &  H.  R.  R.  Cp.  owns  35.21 
miles  of  line  from  Danbury,  Conn.,  to  Hopewell  Jet.,  N.  Y., 
which  has  been  operated  by  Central  New  England  Ry.  Co., 
since  September  1st,  1913,  under  a  trackage  agreement. 

i 

507  Road  Operated.  j 

Name  of  Every  Railway  Company  the  Operations  of  which 

are  Included  in  this  Report. 

j 

In  giving  roads  below,  observe  the  following  classifica¬ 
tion  and  order :  j 

1.  Line  owned  by  respondent:  (a)  Main  line,  (b) 
Branches  and  spurs. 

2.  Line  operated  by  respondent  but  owned  by  another 
corporation,  control  being  secured  through  stock  owner¬ 
ship. 

3.  Line  operated  under  lease  for  specified  sum. 

4.  Line  operated  under  contract  or  agreement,  or  where 

the  rent  is  contingent  upon  earnings  or  other  consid¬ 
erations.  j 
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5.  Line  operated  under  trackage  rights. 

The  New  York,  New  Haven  and  Hartford  Railroad  Company. 


Steam  Roads 

Operated. 

June  30th, 

1914. 

Miles 

Miles 

of 

of  each 

Name. 

From. 

To. 

road. 

class. 

#  # 

*  # 

*  # 

5 

N.  Y.  C.  &  H.  R.  R.  R. 

Woodlawn  Jet., 

G.  C.  Station, 

11.91 

•  •  •  • 

N.  Y. 

N.  Y. 

#  * 

#  * 

•  * 

# 

Boston  Term.  Co. 

Fort  Pt.  Chan¬ 

Boston,  Mass. 

.42 

•  •  •  • 

nel. 

#  * 

#  * 

#  # 

* 

508  Respondents’  Exhibit  No.  20. 

Agreed  true  copy  pages  400,  400a,  400b,  400c  sworn  an¬ 
nual  report  of  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  for  year  ending 
Dec.  31,  1929,  to  the  Commission. 

P.  M.  C., 

For  Relators. 

R.  E.  F., 

For  Respondents. 

(Here  follow  diagrams  marked  pages  509,  510,  511,  and 

512.) 

513  Respondents  ’  Exhibit  No.  21. 

Agreed  true  copy  annual  report  of  N.  Y.,  N.  H.  &  H.  R. 
R.  Co.,  to  stockholders,  pages  34  to  41,  inclusive,  for  the 
vear  ending  June  30,  1906. 

P.  M.  C., 

For  Relators. 

R.  E.  F., 

For  Respondents. 

(Here  follow  diagrams  marked  pages  514,  515,  516,  517, 

518,  519,  520,  and  521.) 
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Stato  particulars  of  all  tracks  operaud  by  the  respondent  at  the 
close  o f  the  year,  according  to  the  following  classification: 

(1)  Line  owned  by  respondent,  (A)  main  line,  (B)  branch 

lines; 

(2)  Line  owned  by  proprietary  companies; 

(5)  Line  oporated  under  Uase  for  a  specified  sum,  lessor  being 

(A)  au  affiliated  corporation,  or  ( B )  independent  or  not 
affiliated  with  respondent; 

(4)  Line  operated  under  contract  or  agreement  for  contingent 
rent,  owner  being  (.4)  an  affiliated  corporation,  or  iB) 
independent  or  not  affiliated  with  respondent; 

(6)  Line  operated  under  trackage  right e. 

All  roads  of  each  class  should  be  named  in  the  schedules  before 
any  of  a  later  class. 

Give  subtotals  for  each  of  the  several  numbered  classes,  as  well 
as  the  total  for  all  classes. 

Lengths  should  be  stated  to  the  nearest  hundredth  of  a  mile. 

In  column  (c)  in  sort- before  the  name  of  each  road  the  figure  (and 
letter,  if  any)  indicating  its  class  in  accordance  with  the  preceding 
classification. 

In  column  (M  give  the  name  of  each  lino  as  it  is  designated  on 
the  records  of  tho  respondent.  For  each  line,  name  its  termini  in 
column  (c),  and  in  column  id)  give  its  entire  length  (the  distance* 
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main  track,  all  other  main  tracks,  industrial  tracks,  and  yard  trades, 
-ridings,  etc. 

The  returns  in  column  (*)  should  include  tracks  serving  in¬ 
dustries  such  os  mines,  mills,  smelters,  factories,  etc.,  not  classifi¬ 
able  under  “  branch  lines  ”  os  defined  below.  Tracks  belonging  to 
an  industry  for  which  no  rent  is  payable  should  not  be  included. 

Track?  leading  to  and  in  gravel  and  sand  pits  and  Quarries.  the 
cost  of  which  is  chargeable  to  a  clearing  account  ana  which  are 
used  in  getting  out  material  for  the  respondent’s  use,  should  not 
be  included  in  column  (;'). 

Gass  (1)  includes  all  lines  operated  by  the  respondent  at  the 
dose  of  the  year  to  which  it  has  title  in  perpetuity. 

Class  (IE),  “  branch  lines,”  is  defined  as:  Lines  serving  one  or 
mere  station*;  beyond  the  point  of  junction  with  the  main  line  or 
another  brau-  h  hue,  and  to  or  from  which  stations  train  service,  or 
its  equivalent,  is  performed. 

Class  (2)  includes  each  line  full  title  to  which  is  in  an  inactive 
proprietary  corj>orauou  of  the  rcepondent  (i.  e..  one  all  of  whose 
outstanding  stock?  or  obligations  are  held  by  or  for  the  respondent, 
and  which  is  operated  by  the  rrspoadeni  without  any  accounting 
to  the  said  proprietary  corporation).  It  may  also  include  such 
line  when  the  actual  title  to  all  of  the  outstanding  stocks  or  obli¬ 
gations  rests  in  a  corporation  controlled  by  or  controlling  the 
respondent;  out  tn  the  cate  of  any  tuck  inclusion,  the  fact*  of  the 
relation  to  the  respondent  of  the  corporation  holding  the  securities 
should  be  fully  set  forth  in  a  footnote. 


Gass  (3)  includes  all  track*  operated  under  a  lease  or  formal  con¬ 
veyance  of  lees  than  the  rraotor  s  interest  in  ihc  proj<riv,  wifi,  a 
specific  and  unconditional  rout  reserved.  Th^  h<  t  that  Itho  U-*+or 
cfoos  or  does  not  oiaintain  an  independent  orjauu  iticu  for  financial 
purposes  is  immaterial  in  this  conception, 

<3tss  (4)  is  the  same  as  Gass  (31  except  that  tho  rent  riser*  cl  i? 

conditional  upon  earnings  or  other  fact. 

Class  (5)  includes  sH  tracks  operated  and  maiuta-ned  j  by  other* 
bat  over  which  tho  respondent  has  the  right  .->  ofn-rutc  some  or  all 
of  its  trains.  In  the  road  of  this  class  tho  respondent  ha?  no  pro¬ 
prietary  rights  but  only  the  rights  of  a  licensee.  Include  ipt  hi?  class, 
also,  all  main  tracks.  Industrial  tracks,  and  siding?  «>wu<-,'d  by  non- 
earner  companies  and  individuals  when  the  respondent  o;  •i-taii- :  o\  cr 
them  but  does  not  have  exclusivo  posMssion  of  them. 

Road  hold  by  the  respondent  as  joint  or  common  owner  or  a  joint 
lessee  or  Under  anv  joint  arrangement  should  l*  shown  in  jiis  appro- 
j  pfiato  class  and  the  entry  of  length  should  be  of  th«*  entire  length  of 
the  portion  jointly  hold.  The  class  symbol  should  ha*,  e  the  letter 
(/)  attached,  and  full  particulars  showing  all  of  th**  join*  or  common 
title  holders  and  the  extent  of  their  respective  inter**;?  |j:.ouM  be 
shown  in  a  memorandum  attached  to  the  schedule. 

Road  operated  by  the  respondent  as  agvnt  for  another  carrier 
should  nut  bo  included  in  this  schedule. 
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Brookfield  JctXt .Berkshire  Jfct.ct 


Bridgsport.Ct.  Bbtsford,Conn. 


Wicopee  Jet .NY  Beacon 


awlevville.Ct.  ? 


Berlin.Conn.  New  Britain.Ct. 


nvllle  Jfct.W&.State  Li 


Shekoneko • 


Stissing  Jet. NY 


P  .&E  . C onne c t i on 


Connecting  Track 


Auburn.  3*1. 


Hlver  Pt.B.I. 


Auburn,  H.I. 


Valley  Pal Is, PI 


DikeSt.Hty.RI 


Harrisville.'R.: 


Cook  St.Newton 


Highlands,  Mass. 


Providence  ,3. 1  • 


Connection  with 


B 


Wickford  Jet. 


Dedham  Jet  .Mass. 


ope 

e 

SSSTTiHI 

3 

Wic 


State  Hospital  I 


Props  rt: 


NYC  HR  Co. 


Pontiac,  3.1. 


Ho 


So.providetise.R: 


Franklin.  Mass 


Harris vi lie 


lendal 


u\ 


Wonnsocket.p.1 


E  .Providence .3 


E.Providence 


Wickford 


dham.Mass. 


26  56 


.88 


isli 


Boston  Frt.Tezm.  So. 


providencd.B.I*  v/i  11  inant  ie.Ct 


E.T 3 


n.  Cornu  Southbri 


Melrose  .Conn 


Vernon, Conn 


Wes 


kviil 


Cedar  Hill.Ct.  Belle 


w  Haven.Conn.  West 


“  3R55HI 


lass  1  B 


Total  Class  1 


a  Point  Branch 
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[rux  orni a  th  is  sthtchixo  ajtd  ruuxiL  coufaxies.1 


N\m r.  -a  U«/\:>  *.r  ”f  hack. 
•  »> 


Termini  between  wblrh  r«*'I  u*mcd  c -.tends.* 

(c) 


Mum  of  road  ^  *^«of .d  M  lit*  of  third  M ilo<  of  fou;  th  M  l^*  f*f  all 

main  truck.  ftmfl  Lrnfk  I  fitvn  1  Oln**f  TL2iH 


main  track.  ^Mlft  track.  uiaio  track.  oth**r  naia 
,~s  .  trucks. 

(*>  (0  (S)  (li> 


M  i let  of  -Mil**  of  va*i 

Industrial  track  a:.u  ?*1- 
t  racks.  ices. « tc 

*1)  f  Of 


Bos  We  prov.(Cont  «d)  b|  C  onnec  t  i  on  at  B&advllle.  Mass. 


MlllVlTWiiU 


Canton  Jet* 


Chatham  Af  Harwich.  Mass.  Chatham.  Mass. 


Norwich  &  Worcester  k\  Groton,  Conn.  Worcester*  Hass 


: Privately  owned 


Total  Class  3 


Total  Class  3  B  B 


otal  Class  3 


95 


06 


07 


70!  96 


19 


1711  23 


51  I  SO  61 


Miles  of  road  or  track  electrified  (included  in  each  preceding  total):  15$  04  lOfl  06 


*  For  each  road  named  In  column  (ft)  tbo  ultot  of  subdtvi&lao  by  termini  Is  opUonsl  wifh  thofMpondcnt. 
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Report  for  the  Tear  ended  December  31 


DESCRIPTION  OF  RAILROAD  OPERATED. 

ROAD  OWNED. 


Total  Roao  Ow*n> .  fo&Ji  JSJ  3«  55  3*  3S-.D  •  400-7*  «-39>04 


ROAD  OPFRATHD  UNDHR  LF.ASHS. 


i 

i 


507  608 
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UNDKR  I.KASKS.— Cmiliiuial.. 


X 

X 


1 

1 


X 

X 


1 


y 

f 

Jr 


y. 

T, 


608  610 


518-519 


ROAD  Ol’KRATKI)  UNDliK^ACKAC.K  RIC.HTS. 


511  512 


DESCRIPTION  OF  RAILROAD  OPERATED. 
ROa.  OWNED  •  3®.  I9I4‘ 


ROAD  OPERATED  UNDER  LEASES.  JUNE  30.  1914.  . 


•*o titi •< t  >■»<«— »•»  »*n“ •  *v**» *i  :i»0R0f « m r*»°» »*a  ••»•«** 


ROAD  OPERATED  UNDER  Li^ASES,  JUNE  30,  l9l4.~Contwjed. 
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ROAD  OPERATED  UNDER  TRACKAGE  RIGHTS,  JUlte  30,  1914 
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522  Respondents’  Exhibit  No.  22. 

Agreed  true  copy  annual  report  of  N.  Y.,  N.  H.  &  H.  R. 
R.  Co.  to  Stockholders,  pages  52-59,  inclusive,  for  the  year 
ending  June  30th,  1914. 

P.  M.  C., 

For  Relators . 

R.  E.  F., 

For  Respondents. 

(Here  follow  diagrams  marked  pages  523,  524,  525,  526, 

527,  528,  529,  and  530.) 

Endorsed  on  cover :  District  of  Columbia  Supreme 
Court.  No.  5466.  The  New  York,  New  Haven  &  Hartford 
Railroad  Company  et  al.,  appellants,  vs.  Interstate  Com¬ 
merce  Commission.  Court  of  Appeals,  District  of  Colum¬ 
bia.  Filed  Aug.  5, 1931.  Henry  W.  Hodges,  Clerk. 


(1019) 


Addition  to  Record  per  Stipnlation  of  Connsel. 

i 

Court  of  Appeals  of  the  District  of  Columbia 

OCTOBER  TERM,  1931  I 


No.  5466 

THE  NEW  YORK,  NEW  HAVEN  &  HARTFORD 
RAILROAD  COMPANY  ET  AL.,  APPELLANTS, 

vs. 

i 

INTERSTATE  COMMERCE  COMMISSION. 


FILED  DECEMBER  10,  1931. 


In  the  Court  of  Appeals  of  the  District  of  Columbia. 

No.  5466.  | 

i 

i 

i 

New  York.  New  Haven  &  Hartford  RailroaP  Company 

et  al.,  Appellants, 

vs.  '  | 

Interstate  Commerce  Commission,  Appellee. 

Addition  to  and  Correction  of  Record  by  Stipulation. 

I 

It  is  hereby  stipulated  and  agreed  by  and  between  counsel 
for  the  appellants  and  appellee  that  in  preparing  the  tran¬ 
script  of  record  in  the  Supreme  Court  of  the!  District  of 
Columbia  an  error  occurred  affecting  the  transcript  of 
record  heretofore  filed  herein,  to-wit: 

Folio  467,  properly  printed  at  pages  605  and  606  of  the 
printed  transcript  of  record  was  erroneously!  duplicated 


9 


and  appears  not  only  as  said  Polio  467  in  Exhibit  13,  but 
also  as  Folio  431  in  Exhibit  11,  and  was  so  printed  on 
Pages  375  and  576  of  the  printed  transcript  of  record.  The 
correct  Folio  431,  which  should  have  been  filed  herein  and 
printed  on  pages  575  and  576  of  the  transcript  of  record 
reads  as  follows: 

“Nineteenth.  It  is  mutually  covenanted  and  agreed  that 
in  case  the  said  party  of  the  second  part  shall,  at  any  time 
during  the  term  of  this  contract,  omit  and  refuse  to  pay,  in 
the  manner  herein  provided,  the  annual  rent  herein  re¬ 
served,  or  shall  fail  to  keep  and  perform  the  covenants  and 
agreements  herein  provided  for  on  its  part,  or  any  of  them, 
and  shall  continue  in  default  in  the  premises  for  the  period 
of  ninety  days,  it  shall  be  lawful  for  the  said  party  of  the 
first  part,  its  successors  and  assigns  to  enter  into  and  upon 
the  said  railroad,  branch,  premises  and  property  hereby 
demised,  and  to  remove  all  persons  therefrom,  and,  thence¬ 
forth,  to  have,  hold,  possess  and  enjoy  the  same,  and  each 
and  every  part  and  parcel  thereof,  as  of  its  first  and  former 
estate  therein ;  and  thereupon  all  the  estate  and  interest  of 
the  said  party  of  the  second  part  in  and  to  the  same,  and 
in  and  to  each  and  every  part  and  parcel  thereof,  shall 
cease  and  determine  as  absolutely  as  though  these  presents 
had  never  been  made;  provided,  however,  and  it  is  mutually 
covenanted  and  agreed  that  the  said  rent  shall,  in  such 
event,  be  apportioned  from  the  time  of  the  last  preceding 
payment  of  any  installment  thereof  to  the  time  of  such 
entry;  and  provided,  further,  that  such  entry  shall  not,  in 
any  manner,  affect  anv  claim  for  damages  that  the  said 
party  of  the  first  part,  its  successors  and  assigns,  may  have 
against  the  said  party  of  the  second  part  resulting  from 
anv  breach  of  anv  of  the  covenants  or  agreements  herein 
contained. 

Twentieth.  The  said  party  of  the  first  part  covenants  and 
agrees  that  it  will,  during  the  continuance  of  this  contract, 
keep  up  and  maintain  its  existence  and  organization  as  a 
body  corporate  in  due  form  of  law,  and  that  it  will,  from 
time  to  time,  as  a  body  corporate,  and  at  all  times  when 
thereto  required  by  the  said  party  of  the  second  part,  but 
at  its  expense,  do  and  perform  all  such  acts,  matters  and 
things  consistent  with  the  rights  of  the  said  party  of  the 
first  part  under  this  contract,  as  shall  be  necessary  in  the 
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opinion  and  judgment  of  the  said  party  of  the;second  part, 
or  its  officers  or  counsel,  to  the  due  preservation  and  pro¬ 
tection  of  all  the  estates,  property,  rights,  franchises  and 
interests  herein  demised  to  the  said  party  of  the  second 
part,  and  to  carry  into  full  effect  the  true  inteiit  and  mean¬ 
ing  of  this  contract,  and,  in  default  thereof,  that  the  same 
may  be  done  by  the  said  party  of  the  second  part,  its  suc¬ 
cessors  and  assigns,  or  by  its  lawful  agents,  in  the  name, 
and  as  the  act  of  the  said  party  of  the  first  part,  but  at  the 
expense  of  the  said  party  of  the  second  part ;  ini  order,  how-’ 
ever  to  avoid  expense,  the  said  party’ ’ 

j 

It  is  further  stipulated  and  agreed  that  said  Folio  431 
heretofore  entirely  omitted  from  the  transcript  of  record 
in  this  Court,  be  printed  as  an  addition  to  the  printed  tran¬ 
script  of  record  herein,  with  a  notation  that  this  additional 
matter  be  regarded  and  considered  as  a  substitute  for  the 
printed  matter  now  erroneously  shown  as  Folio  431  on 
pages  575  and  576  of  the  printed  transcript  of  record. 

P.  M.  COOK, 

For  Appellants. 

R.  E.  FREER, 

For  Appellee. 

i 

[Endorsed:]  In  the  Court  of  Appeals  of  the  District  of 
Columbia.  No.  5466.  New  York,  New  Hav^n  &  Hart¬ 
ford  Railroad  Co.  et  ah,  Appellants,  vs.  Interstate  Com¬ 
merce  Commission,  Appellee.  Addition  to  and  correction 
of  record  by  stipulation.  P.  Michael  Cook,  Attorney  at 
Law,  Commercial  National  Bank  Bldg.,  Washington,  D.  C. 
Court  of  Appeals,  District  of  Columbia.  Filed  Dec.  10, 
1931.  Henry  W.  Hodges,  Clerk. 
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Carrier’s  rights  in  the  passenger  terminal  known  as  the 
Grand  Central  Terminal  and  the  approaches  thereto  in  New 
York  City  and  in  the  passenger  terminal  known  as  the 
South  Station  in  Boston. 

By  virtue  of  the  act  of  Congress  of  March  1,  1913,  37  Stat. 
L.  701,  commonly  known  as  the  Valuation  Act,  which 
now  appears  as  Section  19a  of  the  Interstate  Commerce 
Act,  the  Commission  w’as  directed  to  investigate,  ascer¬ 
tain  and  report  the  value  of  all  the  property  owned  or  used 
by  every  common  carrier  subject  to  the  provisions  of 
the  act.  The  act  was  amended  in  certain  respects  on  Feb¬ 
ruary  28,  1920,  41  Stat.  L.  493,  and  the  following  are  the 
material  provisions  thereof  as  so  amended: 

“Sec.  19a.  (a)  That  the  Commission  shall,  as  herein¬ 
after  provided,  investigate,  ascertain,  and  report  the 
value  of  all  the  property  owned  or  used  by  every 
common  carrier  subject  to  the  provisions  of  this 
Act.  To  enable  the  Commission  to  make  such  in¬ 
vestigation  and  report,  it  is  authorized  to  employ  such 
experts  and  other  assistants  as  may  be  necessary. 
The  Commission  may  appoint  examiners  who  shall 
have  power  to  administer  oaths,  examine  witnesses, 
and  take  testimony.  The  Commission  shall  make  an 
inventory  which  shall  list  the  property  of  every  common 
carrier  subject  to  the  provisions  of  this  Act  in  detail, 
and  show  the  value  thereof  as  hereinafter  provided, 
and  shall  classify  the  physical  property,  as  nearly  as 
practicable,  in  conformity  with  the  classification  of  ex¬ 
penditures  for  road  and  equipment,  as  prescribed  by 
the  Interstate  Commerce  Commission. 

(b)  First.  In  such  investigation  said  Commission 
shall  ascertain  and  report  in  detail  as  to  each  piece  of 
property  owned  or  used  by  said  common  carrier  for  its 
purposes  as  a  common  carrier,  the  original  cost  to  date, 
the  cost  of  reproduction  new,  the  cost  of  reproduction 
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less  depreciation,  and  an  analysis  of  the  methods  by 
which  these  several  costs  are  obtained,  and  the  reason 
for  their  differences,  if  any.  The  Commission  shall  in 
like  manner  ascertain  and  report  separately  other 
values,  and  elements  of  value,  if  any,  of  the  property 
of  such  common  carrier,  and  an  analysis  of  the  methods 
of  valuation  employed,  and  of  the  reasons  for  any 
differences  between  any  such  value,  and  each  of  the 
foregoing  cost  values. 

I 

Second.  Such  investigation  and  report  shall  state  in 
detail  and  separately  from  improvements  the  original 
cost  of  all  lands,  rights  of  way,  and  terminals  owned 
or  used  for  the  purposes  of  a  common  carrier,  and 
ascertained  as  of  the  time  of  dedication  to  public  use,  and 
the  present  value  of  the  same,  and  separately  the 
original  and  present  cost  of  condemnation  and  damages 
or  of  purchase  in  excess  of  such  original  cost  or  present 
value. 

Fourth.  In  ascertaining  the  original  cost  to  date 
of  the  property  of  such  common  carrier  the  Commis¬ 
sion,  in  addition  to  such  other  elements  as  it  may 
deem  necessary,  shall  investigate  and  report  upon  the 
history  and  organization  of  the  present  and  of  any  pre¬ 
vious  corporation  operating  such  property;  upon  any 
increases  or  decreases  of  stocks,  bonds,  or  other  securi¬ 
ties,  in  any  reorganization;  upon  moneys  received  by 
any  such  corporation  by  reason  of  any  issues  of  ^tocks, 
bonds,  or  other  securities;  upon  the  syndicating,  bank¬ 
ing,  and  other  financial  arrangements  under  which 
such  issues  were  made  and  the  expense  thereof;  and 
upon  the  net  and  gross  earnings  of  such  corporations; 
and  shall  also  ascertain  and  report  in  such  detail  as  may 
be  determined  by  the  Commission  upon  the  expendi¬ 
ture  of  all  moneys  and  the  purposes  for  which  th6  same 
were  expended. 

Fifth,  (h)  Whenever  the  Commission  shall  hav6  com¬ 
pleted  the  tentative  valuation  of  the  property  of  any 
common  carrier,  as  herein  directed,  and  before  such 
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valuation  shall  become  final,  the  Commission  shall  give 
notice  by  registered  letter  to  the  said  carrier,  the 
Attorney  General  of  the  United  States,  the  governor 
of  any  State  in  which  the  property  so  valued  is  lo¬ 
cated,  and  to  such  additional  parties  as  the  Commission 
may  prescribe,  stating  the  valuation  placed  upon  the 
several  classes  of  property  of  said  carrier,  and  shall 
allow  thirty  days  in  which  to  file  a  protest  of  the  same 
with  the  Commission.  If  no  protest  is  filed  within 
thirty  days,  said  valuation  shall  become  final  as  of  the 
date  thereof. 

(i)  If  notice  of  protest  is  filed  the  Commission  shall 
fix  a  time  for  hearing  the  same,  and  shall  proceed  as 
promptly  as  may  be  to  hear  and  consider  any  matter 
relative  and  material  thereto  which  may  be  presented 
in  support  of  any  such  protest  so  filed  as  aforesaid. 
If  after  hearing  any  protest  of  such  tentative  valuation 
under  the  provisions  of  this  Act  the  Commission  shall 
be  of  the  opinion  that  its  valuation  should  not  become 
final,  it  shall  make  such  changes  as  may  be  necessary, 
and  shall  issue  an  order  making  such  corrected  ten¬ 
tative  valuation  final  as  of  the  date  thereof.  All  final 
valuations  by  the  Commission  and  the  classification 
thereof  shall  be  published  and  shall  be  prima  facie 
evidence  of  the  value  of  the  property  in  all  proceedings 
under  the  Act  to  regulate  commerce  as  of  the  date  of 
the  fixing  thereof,  and  in  all  judicial  proceedings  for 
the  enforcement  of  the  Act  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  commonly  known 
as  ‘the  Act  to  regulate  commerce/  and  the  various 
Acts  amendatory  thereof,  and  in  all  judicial  proceedings 
brought  to  enjoin,  set  aside,  annul,  or  suspend,  in 
whole  or  in  part,  any  order  of  the  Interstate  Com¬ 
merce  Commission.” 

Shortly  after  the  passage  of  the  Valuation  Act  the  Com¬ 
mission  entered  upon  an  investigation,  known  as  Valuation 
Docket  No.  311,  to  ascertain  the  value  of  the  property 
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owned  or  used  by  the  Carrier  as  of  June  30,  1915.  On  or 
about  December  2,  1922  the  Commission,  having  com¬ 
pleted  its  investigation,  published  and  served  upon  the 
Carrier  a  copy  of  its  tentative  valuation.  The  Carrier  duly 
filed  its  protest  against  the  failure  of  the  Commission  to 
ascertain  and  report  the  value  of  its  interest  in  sai<J  pas¬ 
senger  terminals  and  approaches.  Hearings  on  the  protest 
were  held  before  an  examiner  of  the  Commission  at  which 
testimony  and  documentary  evidence  was  introduced  by 
the  Carrier  in  support  of  the  issues  raised  in  its  protest. 
No  evidence  was  offered  by  the  Commission  or  anyope  else 
in  opposition  to  the  Carrier’s  evidence  relating  to  said 
terminals  and  approaches.  The  issues  were  submitted  to 
the  Commission  on  May  18,  1926.  On  or  about  January 
14,  1930  the  Commission  made  public  and  served  pn  the 
Carrier  its  report  and  order  dated  November  13,  192t)  pur¬ 
porting  to  fix  the  final  valuation  of  its  property.  A  printed 
copy  of  the  report  and  order  is  annexed  to  the  petition  and 
marked  Exhibit  1,  the  portions  of  the  report  relating  to 
said  terminals  and  approaches  appearing  under  the  |  head¬ 
ings  “Terminal  Property  at  New  York  City”  and!  “The 
Boston  Terminal  Company.”  (Record,  pp.  60  and  67.) 
It  appears  on  the  face  of  the  report  that  the  Commission  has 
not  ascertained  and  reported  the  value  of  all  the  property 
of  the  Carrier,  but  has  ascertained  and  reported  what  it 
calls  a  “value  for  rate-making  purposes.”  The  Comihission 
states  that  in  making  a  valuation  for  that  purpose  the!  rights 
of  the  Carrier  in  said  terminals  and  approaches,  whether 
or  not  they  constitute  an  estate  in  property,  a  question 
which  the  Commission  has  refused  to  decide,  are  not  en¬ 
titled  to  be  valued,  though  it  admits  them  to  be  “valuable 
and  essential  to  the  operation  of  its  property  as  a  whble.” 

i 

The  various  statutes,  leases  and  agreements  by  virtue 
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of  which  the  Carrier  acquired  its  interests  in  that  property 
were  introduced  in  evidence  before  the  Commission  and 
before  the  Supreme  Court  and  are  set  out  at  length  in  the 
bill  of  exceptions.  (Record,  p.  455.)  They  will  be  analyzed 
in  detail  in  Part  I  under  Points  and  Authorities  herein  in 
connection  with  the  discussion  of  their  legal  effect.  The  fol¬ 
lowing  is  a  brief  history  of  the  Carrier’s  title  according  to 
the  undisputed  documentary  evidence. 

The  New  York  property.  Between  1831,  when  it  was  in¬ 
corporated  by  act  of  the  legislature  of  New  York,  and  1844 
the  New  York  and  Harlem  Railroad  Company  constructed 
and  opened  for  operation  a  line  of  railroad  from  White 
Plains  into  New  York  City.  In  1844  the  New  York  and 
New  Haven  Railroad  Company,  predecessor  of  The  New 
York,  New  Haven  &  Hartford  Railroad  Company,  having 
been  incorporated  by  act  of  the  legislature  of  Connecticut, 
applied  to  the  legislature  of  New  York  for  authority  to  ex¬ 
tend  its  railroad  from  the  state  line  into  New  York  City, 
but  the  authority  was  not  granted.  Negotiations  resulted 
in  arrangements  between  the  two  companies  to  use  their 
best  efforts  to  obtain  legislation  authorizing  the  New  Haven 
to  extend  its  railroad  from  the  state  line  to  connect  with  the 
Harlem’s  railroad  at  or  near  William’s  Bridge,  the  actual 
point  of  connection  being  just  north  at  Woodlawn  Junction. 
The  arrangements  were  embodied  in  an  agreement  dated 
January  22,  1846  and  on  May  11,  1846  the  legislature  of 
New  York  authorized  the  New  Haven  to  make  the  con¬ 
nection,  the  legislature  of  Connecticut  authorizing  the  New 
Haven  to  accept  the  rights  so  granted  the  same  year. 
(Record,  p.  456.)  By  virtue  of  that  authority  the  New 
Haven  extended  its  railroad  from  the  state  line  to  connect 
with  the  Harlem’s  railroad  at  Woodlawn  Junction  and 
commenced  the  operation  of  its  trains  over  the  tracks  of 
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j 

the  Harlem  from  Woodlawn  into  New  York  City.  A  ques¬ 
tion  having  arisen  as  to  the  New  Haven’s  rights,  the  two 
companies  entered  into  a  subsequent  formal  agreement 
dated  March  17,  1848  taking  the  place  of  the  earlier  j  agree¬ 
ment  and  specifically  granting  to  the  New  Haven  thb  right 
to  operate  its  trains  over  those  tracks  upon  the  I  terms 
therein  set  forth,  the  agreement  to  continue  in  force  and  be 

i 

binding  upon  both  companies  during  the  term  of  then- 
charters  respectively  and  the  New  Haven’s  charter  being 
perpetual.  (Record,  p.  459.)  On  March  29,  1848,  jtwelve 
days  after  the  date  of  the  agreement,  the  legislature  of  New 
York  amended  the  Harlem’s  charter  by  providing  tlkat  the 
New  Haven  should  have  the  right  to  operate  its  trains  over 
those  tracks  upon  such  terms  as  had  been  or  might!  there¬ 
after  be  agreed  upon  between  the  companies,  a  copy!  of  the 
agreement  to  be  authenticated  and  filed  in  the  office  of  the 
secretary  of  state,  and  pursuant  to  that  act  the  agreement 
was  duly  authenticated  and  filed  in  that  office.  (Record,  p. 
462.)  From  that  day  to  this  the  New  Haven  and  its  succes¬ 
sors  have  continued  in  the  constant  exercise  of  their  rights 
under  the  agreement  and  act.  It  was  not  until  1872  that  the 
New  York  Central  and  Hudson  River  Railroad  Company, 
which  theretofore  had  entered  New  York  City  only  on  the 
Hudson  River  side  of  Manhattan  Island,  first  connected 
the  tracks  of  one  of  its  leased  lines  with  those  of  the  Harlem 
at  Mott  Haven,  138th  Street,  and  thus  obtained  its  present 
entrance  into  New  York  City  over  the  Harlem’s  tracks. 
(Record,  p.  463.)  On  April  1,  1873  the  Harlem  leased  its 
railroad  to  the  Central  for  a  term  of  401  years  and  the 
Central  therein  expressly  assumed  all  the  obligations  of 
the  Harlem  toward  the  New  Haven  under  the  agreement 
of  March  17,  1848.  (Record,  p.  464.)  The  Carrier  contends 
that  its  rights  under  that  agreement  and  the  act  subjecting 


i 
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the  Harlem’s  charter  thereto  constituted  a  perpetual  ease¬ 
ment  and  franchise. 

The  first  terminal  was  at  Canal  Street,  but  it  was  moved 
north  to  27th  Street  in  1857  and  further  north  to  42d 
Street  in  1872.  This  original  building  at  42d  Street,  known 
as  the  Grand  Central  Depot,  was  constructed  by  the  Harlem 
under  a  so-called  tripartite  lease  of  November  1,  1872 
whereby  the  Harlem  leased  it  to  the  Central  and  New  Haven 
for  the  joint  use  and  occupation  of  all  three  companies. 
(Record,  p.  464.)  Following  an  act  of  1903  prohibiting  the 
operation  of  trains  by  steam  on  Park  Avenue  it  became 
necessary  to  construct  a  new  terminal.  The  New  Haven 
and  the  Central  appointed  committees  to  represent  them 
respectively  in  negotiations  for  that  purpose.  Edward  G. 
Buckland,  chairman  of  the  board  of  the  New  Haven,  was 
chairman  of  its  committee.  According  to  his  undisputed 
testimony  before  the  Supreme  Court  the  Central  claimed 
the  right  to  determine  the  method  of  entry  and  drew  up  plans 
which  were  not  satisfactory  to  the  New  Haven,  the  two 
committees  came  to  an  impasse,  the  New  Haven  com¬ 
mittee  insisted  that  the  rights  of  the  Central  were  sub¬ 
ordinate  to  the  rights  of  the  New  Haven  and  declined  to 
proceed  with  the  negotiations  until  the  Central  committee 
assented  to  that  proposition  and  eventually  the  Central 
committee  did  so  assent.  (Record,  p.  469.)  Thereupon  the 
two  companies  entered  into  an  agreement  dated  July  24, 
1907  providing  that  the  Central  should  construct  the  new 
terminal,  the  present  Grand  Central  Terminal,  at  its  own 
expense,  the  New  Haven  assuming  no  part  of  the  capital 
cost  except  the  payment  of  a  minimum  rental  representing 
its  interest  in  the  capital  cost  of  the  old  Grand  Central 
Depot  which  had  to  be  torn  down.  The  agreement  never¬ 
theless  provided  that  the  New  Haven  during  the  term  of  its 
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charter,  which  was  perpetual,  should  have  the  use  |of  the 
terminal  in  common  with  the  Central  for  the  accommodation 
of  the  New  Haven’s  traffic  up  to  50%  of  the  maximum 
capacity  of  the  terminal  and  as  compensation  therefor  the 
New  Haven  was  to  pay  only  interest  on  the  cost  tif  con¬ 
struction  and  a  proportion  of  the  annual  expenses  for;  main- 

i 

tenance  and  operation.  (Record,  p.  475.)  The  Carrier  con¬ 
tends  that  its  rights  under  the  agreement  constituted  a 
perpetual  estate,  a  base  fee,  in  an  undivided  one-half  of  the 
terminal.  j 

The  Boston  property.  An  act  of  the  legislature  of  Massa¬ 
chusetts  incorporating  The  Boston  Terminal  Company  on 
June  9,  1896  provided  for  the  construction  of  the;  South 
Station,  the  holding  of  the  capital  stock  of  said  corporation 
by  the  several  railroad  companies  using  the  station  and 
granted  to  said  railroad  companies  the  perpetual  right  to  use. 
the  same.  The  Carrier  holds  80%  of  the  capital  stock 
(Record,  p.  477.)  It  contends  that  its  rights  constitute  a 
perpetual  franchise  and  an  easement  in  base  fee. 

In  its  evidence  before  the  Commission  the  Carrier  placed 
on  its  property  rights  in  the  tracks  from  Woodlawn  to  43rd 
Street  and  in  the  Grand  Central  Terminal  a  value  of 
$55,490,531  and  on  its  property  rights  in  The  Bostdn  Ter¬ 
minal  Company  property  a  value  of  $17,802,000.  (Record,  pp. 
61  and  67.)  The  exercise  of  its  rights  in  these  properties  is 
necessary  in  the  Carrier’s  operations,  it  could  not  abandon 
those  operations  without  the  approval  of  the  Commission 
and  its  tariffs  on  file  with  the  Commission  cover  operations 
over  those  properties. 

The  Commission  in  its  report  did  not  deny  that  these 
rights  were  property,  nor  did  it  deny  that  they  were  owned 
and  used  by  the  Carrier,  nor  did  it  deny  that  they  were 
valuable,  in  fact  the  report  describes  them  as  valuable  and 


10 


essential  to  the  operation  of  its  property  as  a  whole/7  “a 
valuable  asset/7  but  the  Commission  refused  to  ascertain 
and  report  the  value  of  those  rights,  regardless  of  whether 
they  were  “property77  or  not,  on  the  ground  that  under 
the  Act  it  was  their  duty  to  find  a  “value  for  rate-making 
purposes,77  a  rate  base,  and  that  for  that  purpose  rights  of 
the  type  in  question  were  not  entitled  to  be  included. 
(Record,  p.  66.)  Accordingly  the  entire  value  of  the  ter¬ 
minal  properties  was  included  in  the  inventory  of  the  New 
York  Central  as  operating  lessee  of  the  Harlem.  (Answer, 
Record,  p.  408.) 

The  Carrier  contends  that  it  was  the  duty  of  the  Com¬ 
mission  under  Section  19a  to  ascertain  and  report  the  actual 
fair  value  of  all  the  property  owned  or  used  by  the  Carrier, 
and  state  in  detail  the  original  cost  of  all  lands,  rights  of 
way  and  terminals  owned  or  used  by  the  Carrier  for  the 
purposes  of  a  common  carrier  and  the  present  value  of  the 
same;  that  the  Carrier’s  interests  in  the  tracks  and  ter¬ 
minals  aforesaid  were  property  owned  and  used  by  it 
for  carrier  purposes,  were  a  valuable  and  essential  part  of  its 
carrier  property;  and  that  by  excluding  them  from  its  val¬ 
uation  and  refusing  to  determine  whether  or  not  they  were 
property  owned  by  the  Carrier  the  Commission  violated  its 
duty  under  the  statute. 

The  case  came  on  for  hearing  before  Mr.  Chief  Justice 
Wheat  of  the  Supreme  Court  on  February  12,  1931.  The  evi¬ 
dence  in  behalf  of  the  Carrier  consisted  exclusively  of  the  tes¬ 
timony  of  Edward  G.  Buckland,  chairman  of  the  board  of 
The  New  York,  New  Haven  and  Hartford  Railroad  Com¬ 
pany,  and  the  various  statutes,  leases,  agreements  and  other 
documents  upon  which  the  Carrier  bases  its  title.  The 
evidence  in  behalf  of  the  Commission  consisted  exclusively 
of  certain  extracts  from  the  annual  reports  of  the  Carrier  to 
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the  Commission  and  to  its  stockholders.  On  April  1, 1931  the 
Court  handed  down  a  “Memorandum  Opinion”  concluding 

i 

that  the  Commission  did  not  err  in  declining  to  value  the 

i 

Carrier’s  rights  and  ordering  that  the  rule  to  show  cause 
be  discharged  and  the  petition  dismissed.  (Record,  p.  434.) 
On  April  3,  1931  judgment  was  entered  in  conformity  with 
the  foregoing  order  and  the  Carrier  noted  an  appeal  in  open 
court  which  was  subsequently  duly  perfected.  (Record,  p. 
450.)  Thereafter  the  Carrier  duly  filed  its  bill  of  exceptions, 
which  was  allowed,  and  its  assignment  of  errors.  (Record, 
pp.  450,  452,  455.)  | 


STATEMENT  OF  ERRORS  j 

j 

The  Carrier  relies  on  each  of  the  errors  assigned  in  the 
assignment  of  errors.  (Record,  p.  450.)  The  errors  may  be 
summarized  as  follows: 

i 

The  first  four  errors  assigned  challenge  the  decision  of  the 
Court  upon  the  merits  of  the  controversy.  The  Carrier 
contended  that  it  had  property  rights  in  the  New  York  and 
Boston  terminals  and  approaches  which  were  entitled  to 
valuation  as  “property  owned  or  used”  by  the  Carrier  within 
the  meaning  of  Section  19a  of  the  Valuation  Act.  The  Court 
decided  that  the  Commission  did  not  err  in  treating  the 
agreement  of  March  17,  1848  granting  to  the  New  Haven 
the  perpetual  right  to  operate  its  trains  over  the  tracks  of 
the  Harlem  from  Woodlawn  to  43rd  Street  as  a  “contract 
for  trackage  rights”  not  entitled  to  valuation  under  the  Act; 
that  the  Commission  did  not  err  in  treating  the  agrbement 
of  July  24,  1907  granting  to  the  New  Haven  the  perpetual 
right  to  use  one-half  of  the  maximum  capacity  of  the  Grand 
Central  Terminal  as  a  “terminal  contract”  not  entitled 
to  valuation  under  the  Act;  and  that  the  perpetual  rights 
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of  the  New  Haven  to  use  the  South  Station  in  Boston  under 
the  act  incorporating  The  Boston  Terminal  Company  could 
not  be  valued  separately  from  the  capital  stock.  Upon  each 
of  these  points  involving  the  merits  of  the  controversy,  the 
decision  of  the  Court  was  erroneous.  In  accordance  with 
the  memorandum  opinion  judgment  was  entered  dis¬ 
charging  the  rule  to  show  cause  and  dismissing  the  petition 
from  which  the  Carrier  noted  an  appeal  in  open  court. 

The  fifth  error  assigned  challenges  the  ruling  of  the  Court 
sustaining  the  objection  of  the  Commission  to  the  admis¬ 
sion  in  evidence  of  an  agreed  true  copy  of  the  transcript  of 
the  stenographer’s  notes  of  the  testimony  taken  before  the 
Commission  in  the  valuation  proceedings.  As  the  Carrier 
was  seeking  a  writ  of  mandamus  to  compel  the  Commission 
to  value  its  property  rights  it  deemed  it  essential  that  the 
Court  should  know  upon  what  evidence  the  Commission 
had  acted.  For  that  purpose  the  Carrier  introduced  in 
evidence  before  the  Court  all  of  the  testimonv  and  docu- 
ments  relating  to  its  title  which  had  been  introduced  in  evi¬ 
dence  before  the  Commission.  In  order  to  show  the  Court 
that  there  was  no  other  evidence  relating  to  title  before  the 
Commission  the  Carrier  then  offered  in  evidence  the  trans¬ 
script  of  the  testimony  before  the  Commission.  This  was 
excluded  and  the  Carrier  noted  an  exception. 

The  sixth  error  assigned  challenges  the  action  of  the  Court 
in  overruling  the  Carrier’s  objection  to  the  admission  in 
evidence  of  agreed  true  copies  of  certain  of  the  New  Haven’s 

i 

annual  reports  to  the  Commission.  These  were  offered  in 
evidence  by  the  Commission  for  the  purpose  of  showing  that 
the  New  Haven  had  classified  the  property  rights  in  ques¬ 
tion  as  property  in  which  it  had  no  proprietary  interest. 
They  were  admitted  in  evidence  over  the  objection  of  the 
Carrier  which  noted  an  exception. 
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The  seventh  error  assigned  challenges  the  action  of  the 
Court  in  overruling  the  Carrier’s  objection  to  the  adiqission 
in  evidence  of  agreed  true  copies  of  certain  of  the  New 
Haven’s  annual  reports  to  its  stockholders.  These  were 
offered  in  evidence  by  the  Commission  for  the  purpose  of 
showing  that  the  New  Haven  had  classified  the  property 
rights  in  question  as  “ trackage  rights.”  They  were  admitted 
in  evidence  over  the  objection  of  the  Carrier  which  noted 
an  exception. 

i 

-  j 

POINTS  AND  AUTHORITIES  j 

j 

i 

I  | 

i 

The  Carrier’s  Rights  Constituted  an  Estate  in 

Property 

In  its  Report  under  the  headings  “Terminal  Property  at 
New  York  City”  and  “The  Boston  Terminal  Company”  the 
Commission  discussed  the  statutes,  leases  and  agreements  at 
some  length  but  made  no  finding  that  the  Carrier’s  rights 
were  not  “property.”  On  the  contrary  owing  to  the  arbi¬ 
trary  rate  base  which  it  adopted  the  Commission  expressly 
stated : 

“It  is  therefore  not  necessary  for  us  to  determine 
whether  the  right  of  use  in  the  carrier  is  best  defined  by 
reference  to  it  as  a  license  to  use,  an  easement  or  a  track¬ 
age  right.” 

i 

Those  rights  were  “property”  and  they  were  both  “owned” 
and  “used”  by  the  Carrier  and  as  such  were  entitled  to 
valuation  under  the  mandate  of  Section  19a  that  the  Com¬ 
mission  ascertain  and  report  the  value  of  “all  the  property 
owned  or  used  by  every  common  carrier.” 


i 

i 


i 

i 


I 

i 

l 
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A.  The  title  of  the  Carrier  in  the  tracks  from  Woodlawn  to  43rd 
Street. 

The  New  York  and  Harlem  Railroad  Company  was  in¬ 
corporated  by  the  legislature  of  New  York  in  1831  and  con¬ 
structed  its  railroad  from  White  Plains  into  New  York  City. 
The  New  York  and  New  Haven  Railroad  Company,  the  pre¬ 
decessor  of  the  New  York,  New  Haven  and  Hartford  Railroad 
Company,  was  incorporated  by  the  legislature  of  Connecti¬ 
cut  on  June  7,  1844  under  a  charter  which  was  unlimited  in 
duration.  It  was  thereby  empowered  to  construct  its  rail¬ 
road  from  New  Haven  to  the  New  York  state  line.  It  sub¬ 
sequently  applied  to  the  New  York  legislature  for  authority 
to  extend  its  railroad  from  the  state  line  into  New  York 
City,  but  the  authority  was  not  granted.  Following  earlier 
negotiations  the  two  companies  eventually  entered  into  an 
agreement  dated  January  22,  1846  and  later  in  the  same 
year  the  legislature  of  New  York  authorized  the  New  Haven 
to  connect  its  railroad  with  that  of  the  Harlem  at  William’s 
Bridge  near  Woodlawn,  the  present  connection,  and  the 
legislature  of  Connecticut  authorized  the  New  Haven  to 
accept  the  grant.  (Record,  pp.  457-458.) 

Thereafter  the  two  railroads  entered  into  a  substitute 
agreement  dated  March  17,  1848  whereby  in  the  following 
language  the  Harlem  granted  to  the  New  Haven  the  right 
to  run  its  trains  over  the  Harlem’s  tracks  into  New  York 
City: 

“ Fourth.  It  is  mutually  understood  and  agreed  that 
when  and  as  soon  as  the  New  York  and  New  Haven 
Railroad  Company  shall  have  completed  their  road 
from  the  point  of  junction  to  Byram  River,  they  shall 
have  the  right  to  run  their  trains,  engines,  and  cars 
for  the  transportation  of  passengers,  mails,  expresses, 
freight,  etc.,  over  the  track  or  tracks  of  the  road  of  the 
New  York  and  Harlem  Railroad  Company  from  the 
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point  of  junction  aforesaid  to  and  into  the  city  of  New 
York,  and  as  far  over  the  same  in  the  said  City  as  the 
said  Company’s  road  shall  extend,  not  however  below 
the  intersection  of  said  Railroad  and  Pearl  Street!  in  said 
City, — the  said  New  York  and  New  Haven  Company 
furnishing  their  own  haulage.”  (Record,  p.  460i) 

These  rights  were  granted  in  perpetuity  because  the  new 
agreement  was  to  continue  in  force  “during  the  terms  of 
their  charters  respectively  and  for  all  renewals  thereof,”  the 
charter  of  the  New  Haven  from  the  State  of  Connecticut 
was  of  unlimited  duration,  (Exhibit  2,  Record,  p.  495),  and 
under  the  law  of  New  York,  where  the  agreement  was  to 
be  performed,  a  charter  or  franchise  for  an  indefinite  term 
is  perpetual.  People  v.  O’Brien,  111  N.  Y.  1.  Twelve  days 
later  the  legislature  of  New  York  by  act  of  March  29,  1848 
amended  the  Harlem’s  charter  in  the  following  language: 

“The  New  York  and  New  Haven  railroad  company  is 
hereby  authorized  to  enter  upon  and  run  their  cars 
and  engines  for  passengers,  freights,  mails,  expresses  and 
other  business,  over  the  road  of  the  New  York  and 
Harlem  railroad  company,  from  the  point  of  junction  of 
the  roads  of  said  companies  at  or  near  William’s  Bridge, 
in  the  county  of  Westchester,  to  the  City  of  New  York, 
and  as  far  into  the  said  city  as  the  said  Harlem  rail¬ 
road  may  extend,  upon  such  terms  and  to  such  point 
as  has  been  or  may  hereafter  be  agreed  upon  by  and 
between  said  companies;  a  copy  of  such  agreement  or 
agreements  to  be  duly  authenticated  and  filed  in  the 
office  of  the  secretary  of  state  of  this  state;  and  to  take, 
transport,  and  convey  persons  and  property  upon  the 
said  Harlem  Railroad,  by  the  power  and  force  of  steam 
or  animals  or  any  mechanical  power  or  combination  of 
the  same.”  (Record,  p.  462.) 

i 

and  the  new  agreement  was  duly  authenticated  and  filed 

i 

in  the  office  of  the  secretary  of  state  as  provided  in  the  act. 

i 

i 

l 
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(Record,  p.  463.)  The  Harlem's  charter  was  thus  subjected 
to  the  dominant  rights  so  granted  to  the  New  Haven. 

The  New  Haven  and  its  successors  have  enjoyed  and 
exercised  the  rights  so  granted  from  that  day  to  this.  The 
subsequent  indenture  of  April  1,  1873  whereby  the  Harlem 
leased  its  railroad  to  the  New  York  Central  for  a  term  of 
401  years  was  made  expressly  subject  to  the  rights  of  the 
New  Haven  under  the  agreement.  (Record,  p.  465.)  In 
the  later  negotiations  resulting  in  the  agreement  of  July  24, 
1907  under  which  the  Grand  Central  Terminal  was  con¬ 
structed  those  rights  were  considered  of  such  importance 
by  the  committees  representing  the  New  Haven  and  the 
Central,  as  Mr.  Buckland  testified,  that  the  New  Haven 
was  able  to  dictate  various  changes  in  the  plans  sub¬ 
mitted  by  the  Central  and  to  obtain  the  perpetual  use  of 
one-half  of  its  maximum  capacity  at  a  rental  based  on  a 
proportion  of  the  interest  and  maintenance  charges  without 
paying  any  part  of  the  cost  of  construction.  (Record,  pp.  469 
and  475.) 

The  rights  of  the  New  Haven  under  the  agreement  of 
March  17, 1848  had  all  the  characteristics  of  a  perpetual  ease¬ 
ment  in  the  railroad  of  the  Harlem  from  the  connection  at 
Woodlawn  to  43rd  Street.  The  easement  moreover  ac¬ 
quired  the  added  advantages  of  a  franchise  by  virtue  of  the 
authentication  and  filing  of  the  agreement  in  conformity 
with  the  grant  of  power  conferred  by  the  New  York  legis¬ 
lature  amending  the  charter  of  the  Harlem.  The  latter's 
railroad  was  subjected  to  a  right  of  way,  a  dominant  tene¬ 
ment  recognized  by  the  law  as  an  estate  in  property. 

1.  The  nature  of  the  interest  acquired  by  the  New 
Haven  under  the  agreement  and  statute  was  in  issue  before 
the  Commission  in  the  valuation  proceedings,  but  instead  of 
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performing  its  duty  in  that  respect  the  Commission  avoided 
the  issue  by  saying  that  in  finding  a  value  “for  rate-making 
purposes”  it  was  “not  necessary  for  us  to  determine  whether 
the  right  of  use  in  the  carrier  is  best  defined  by  reference 
to  it  as  a  license  to  use,  an  easement  or  a  trackage  right.” 
The  Commission  now  comes  before  the  Court  with  the  con¬ 
tention  that  the  New  Haven  acquired  a  mere  license  6r  what 
the  Commission  is  pleased  to  call  a  “trackage  rights”  The 
issue  cannot  be  disposed  by  any  such  generalization.  |  Some 
“trackage  rights”  are  property,  some  are  not.  If  they 
constitute  an  easement,  as  these  rights  do,  they  are  property. 
As  the  court  said  in  United  States  v.  Welch ,  217  UJ  S.  333 
at  p.  339 :  j 

“A  private  right  of  way  is  an  easement  and  is  land.  .  .  . 
The  same  reasoning  that  allows  a  recovery  for  the  taking 
of  land  by  permanent  occupation  allows  it  for  a  right 
of  way  taken  in  the  same  manner,  and  the  value  of  an 
easement  cannot  be  ascertained  without  reference  to 
the  dominant  estate  to  which  it  was  attached.”  j 

i 

2.  The  agreement  created  an  easement,  not  a  mere 
license.  The  distinction,  according  to  the  law  of  New  York, 
the  place  where  this  agreement  was  to  be  performed^  is  laid 

i 

down  in  Saratoga  State  Water  Corporation  v.  Pratt ,  227  N.  Y. 
429  at  p.442:  j 

i 

“The  rights  granted  the  plaintiff  were  not  revocable 
by  and  at  the  will  of  the  state  or  its  representatives. 
Those  rights  invested  the  plaintiff  with  an  interest  of 
some  character  in  the  lands  of  the  reservation;.  This 
much  is  manifest.  A  license  is  revocable  and  carries  no 
interest  in  the  land  in  or  over  which  it  is  to  be  epjoyed. 
It  may  become  irrevocable  through  the  expenditure  of 
money  by  the  licensee  and,  when  executed,  will  prevent 
the  owner  of  the  land  from  maintaining  an  action  of 
trespass  for  the  acts  done  under  it.  The  rights  of  the 


i 
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plaintiff  here  were  not  temporary,  were  not  revocable 
and  were  not  devoid  of  an  interest  in  the  land . In¬ 

corporeal  real  property  is  defined  to  be  a  right  issuing 
out  of  or  annexed  to  a  thing  corporeal,  and  consists  of 
the  right  to  have  some  part  only  of  the  produce  or  bene- 
fit  of  the  corporeal  property,  or  to  exercise  a  right  or  have 
an  easement  or  privilege  or  advantage  over  or  out  of  it.” 

By  paragraph  Fourth  of  the  agreement  the  New  Haven 
acquired  the  right  to  operate  its  trains  over  the  tracks  of 
the  Harlem  forever.  The  compensation  provided  for  in 
paragraph  Sixth  was  “for  the  use  and  occupation  of  their 
track  or  tracks  aforesaid.”  The  extent  of  the  use  and  oc¬ 
cupation  was  unlimited  in  space  except  that  by  paragraph 
Fifth  the  express  trains  of  either  party  were  given  preference 
over  the  local  trains  of  the  other  party.  It  was  unlimited  in 
time  for  by  paragraph  Fourteenth  the  agreement  was  to 
continue  in  force  “during  the  terms  of  their  charters  re¬ 
spectively”  and  the  term  of  the  New  Haven’s  charter  was 
unlimited.  (Exhibit  7,  Record,  p.  520.)  The  agreement 
could  not  have  been  a  license  for  it  was  not  revocable  by 
either  party  and  although,  as  stated  in  Saratoga  State  Water 
Corporation  v.  Pratt,  supra,  a  license  when  executed  may 
become  irrevocable  in  the  sense  that  the  licensee  will  be 
protected  in  respect  of  the  things  he  has  done  under  it, 
the  revocability  of  the  right  to  do  those  things  before  they 
have  been  executed  is  one  of  the  essential  characteristics 
of  a  license.  The  Commission  urges  that  the  agreement  im¬ 
posed  no  obligation  on  the  New  Haven  to  use  the  tracks, 
but  that  could  in  no  way  qualify  its  right  to  use  them.  More¬ 
over  by  reason  of  its  published  tariffs  the  Carrier  is  under 
a  public  obligation  to  operate  over  this  line  and  cannot  aban¬ 
don  such  operation  without  the  approval  of  the  Commission. 
The  fact  that  the  rights  were  created  by  agreement  instead 
of  by  deed  makes  them  none  the  less  an  easement. 
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The  agreement  is  on  all  fours  with  one  which  the  highest 
court  has  held  to  be  an  easement.  In  Joy  v.  St.  Louis ,  138 
U.  S.  1,  two  railroad  companies  and  the  park  commissioners 
of  St.  Louis  entered  into  an  agreement  whereby  the  former 
acquired  a  right  of  way  through  a  park.  That  agreement 
provided  in  paragraph  Ninth:  | 

“Said  party  of  the  second  part  (one  of  the  railroad 
companies)  shall  permit,  under  such  reasonable  regula¬ 
tions  and  terms  as  may  be  agreed  upon,  other  railroads 
to  use  its  right  of  way  through  the  park  and  up  to  the 
terminus  of  its  road  in  the  City  of  St.  Louis  upon  such 
terms  and  for  such  fair  and  equitable  compensation 
to  be  paid  to  it  therefor  as  may  be  agreed  upon  by 
such  companies.” 

.  i 

The  property  was  sold  at  foreclosure  and  thereafter  another 
railroad  company  applied  for  permission  to  use  the  right 
of  way.  The  question  was  whether  the  agreement  created 
a  mere  personal  obligation  on  the  part  of  the  two  rail¬ 
road  companies  which  would  have  been  destroyed  by  the 
foreclosure  sale  or  an  estate  in  the  property  to  which  the 
sale  would  have  been  subject.  In  holding  that  it  was  an 
estate  in  the  property  the  Court  said  at  p.  38: 

j 

“The  covenant  in  Paragraph  9  of  the  tripartite 
agreement  created  an  easement  in  the  property  !  of  the 
County  company  and  the  Kansas  City  company,  for 
the  benefit  of  the  public,  which  might  be  availed  of, 
with  the  consent  of  the  public  authorities,  properly  ex¬ 
pressed,  by  other  railroad  companies,  which  might  wish 
to  use  not  only  the  right  of  way  through  the  park 

but  also  that  between  the  park  and  the  Union  L>epot.” 

| 

and  further  at  p.  39: 

i 

“That  agreement  created  the  easement  before  re¬ 
ferred  to  which  covered  the  tracks  through  the  park 
and  the  tracks  east  of  the  park  to  the  Union  Depot.” 


i 
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'  In  his  opinion  Mr.  Chief  Justice  Wheat  held  that  the 
Carriers  rights  are  not  an  interest  in  property  upon  the  au¬ 
thority  of  Union  Pacific  Railway  Company  v.  Chicago ,  Rock 
Island  and  Pacific  Railway  Company ,  163  U.  S.  564,  but  that 
case  is  readily  distinguishable.  The  Union  Pacific  Rail¬ 
way  Company  granted  to  four  other  railroad  companies 
the  right  to  use  certain  tracks  of  the  former.  The  contracts 
were  similar  in  form  so  the  court  dealt  with  the  contract 
with  the  Chicago,  Rock  Island  and  Pacific  Railway  Com¬ 
pany.  The  Pacific  Company  “lets  the  Rock  Island  Company 
into  the  full,  equal  and  joint  possession  and  use  of  its  main 
and  passing  tracks”  between  certain  points  for  999  years. 
“Schedules  of  rules  and  regulations”  for  the  movements  of 
trains  were  to  be  made  by  officers  of  the  lessor  and  lessee 
subject  to  the  decision  of  referees  in  case  of  disagreement, 
but  “all  trains”  were  to  be  “moved  under  the  immediate 
direction  of  the  superintendent  or  other  officer  of  the  lessor 
company.”  The  Pacific  Company  might  admit  any  other 
company  to  the  joint  use  and  possession  of  the  same  tracks 
provided  such  additional  burden  did  not  interfere  with  the 
Rock  Island  Company.  Following  a  change  in  management 
of  the  Pacific  Company  it  repudiated  the  contract  and 
undertook  forcibly  to  prevent  the  Rock  Island  Company 
from  using  the  tracks.  Thereupon  the  Rock  Island  Com¬ 
pany  brought  a  bill  in  equity  for  specific  performance  of  the 
contract  and  the  Pacific  Company  answered  that  the  con¬ 
tract  was  ultra  vires  because  as  a  railroad  corporation  it  has 
no  power  to  disable  itself  by  contract  from  the  full  perform¬ 
ance  of  its  public  duties.  The  court  upheld  the  contract  on 
two  grounds:  (1)  that  it  was  not  a  lease,  but  a  mere  running 
arrangement  and  (2)  under  certain  federal  statutes  relating 
to  the  Omaha  Bridge  such  a  contract  was  within  the  implied 
powers  thereby  conferred. 
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In  connection  with  the  first  point  the  court  relied  pri¬ 
marily  upon  the  provision  for  operating  the  trains  under 
the  direction  of  an  officer  of  the  lessor,  saying  at  page  582: 

“The  contract  provided  that  the  Pacific  Company 
hereby  ‘lets  the  Rock  Island  Company  into  the  full, 
equal,  and  joint  possession  and  use  of  its  main  and 
passing  tracks.7  The  possession  here  spoken  |of  was 
such  possession  as  the  Rock  Island  Company  would 
have  when  its  engines,  cars,  and  trains  were  running 
over  the  tracks.  The  company  had  no  possession  be¬ 
fore  its  trains  came  on  the  tracks  or  after  they  had  run 
off  of  them,  and  while  its  trains  were  on  the!  tracks 
its  possession  was  only  of  the  particular  part  occupied 
temporarily  while  running  over  them.  Moreover,  all 
trains  were  to  be  moved  under  the  direction  of  an  offi¬ 
cer  of  the  Pacific  Company.  The  Rock  Island  trains 
coming  upon  a  Pacific  track  immediately  passed  from 
the  control  of  the  Rock  Island  Company  into  that  of  the 
Pacific,  and  its  officials  were  subjected  to  the  orders  of 
the  Pacific’s  officers.  And  throughout  the  whdle  con¬ 
tract  there  does  not  appear  to  be  a  single  provision 
which  looks  to  any  actual  possession  by  the  Rock 
Island  of  any  of  the  Pacific  property  beyond  that 
which  was  involved  in  its  trains  being  run  over  the 
tracks  under  the  direction  of  the  other  company. 
The  contract  in  this  regard  was  merely  an  agreement 
for  trackage  rights,  for  running  arrangements,  I  a  ‘ter¬ 
minal  contract7  with  compensation  on  a  ‘mileage  or 
wheelage  basis/  rather  than  a  lease.7 7  (Italics  ours.) 

In  that  vital  respect  the  contract  differed  from  the  New 
Haven-Harlem  agreement  of  March  17,  1848.  When  the 
New  Haven’s  trains  come  on  the  tracks  at  Wqodlawn 
they  do  not  pass  into  the  control  of  the  Harlem  or  of  its 
present  lessee,  the  New  York  Central.  They  are  operated 
and  controlled  by  the  New  Haven  in  accordance  with  such 

i 

operating  arrangements  as  may  be  determined  by  the! officers 


i 
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of  both  companies  under  paragraph  Fifth.  Moreover  the 
“second  line  of  rails”  was  to  be  constructed  by  the  Harlem 
“in  a  manner  approved  by  the  chief  engineers  of  both 
roads.”  Thus  the  New  Haven  was  given  a  limited  control 
over  both  the  property  and  its  operation.  The  possession 
of  the  New  Haven,  unlike  that  of  the  Rock  Island,  is  not 
subordinate  to,  but  rather  coextensive  with,  that  of  the 
Harlem  for  each  may  absorb  the  use  of  the  entire  tracks 
subject  only  to  the  preference  awarded  the  express  trains  of 
each  over  the  local  trains  of  the  other. 

The  Union  Pacific  case  presented  the  property  question 
only  incidentally.  The  court  w^as  dealing  with  the  broad 
question  of  whether  the  contract  as  a  whole  was  one  which 
involved  a  surrender  of  the  exercise  of  its  franchises  by  a 
railroad  corporation  enjoying  grants  from  the  federal  gov¬ 
ernment  rather  than  any  technical  question  of  property 
rights.  That  the  decision  turned  on  the  point  that  the 
Pacific  Company  controlled  the  operation  of  the  trains  is 
manifest  from  the  dissenting  opinion  of  Mr.  Justice  Shiras 
for  he  considered  the  contract  ultra  vires  because  he  dif¬ 
fered  from  the  majority  in  his  interpretation  of  the  pro¬ 
vision  that  the  trains  should  be  “moved  under  the  direction 
of  an  officer  of  the  Pacific  Company,”  his  view  being  that 
those  directions  had  to  be  in  accordance  with  the  schedules 
adopted  by  the  officers  of  both  companies,  just  what  para¬ 
graph  Fifth  of  the  New  Haven-Harlem  agreement  expressly 
provides.  His  language  at  page  605  is  impressive: 

“The  legal  effect  of  these  contracts  is  to  create  a  joint 
ownership ,  for  999  years,  of  an  important  portion  of 
the  Union  Pacific’s  railroad  and  appurtenances,  ‘a  full, 
equal,  and  joint  possession  of  its  tracks,’  and  a  sub¬ 
jection  to  rules  and  regulations  prescribed  by  the  duly 
authorized  officers  of  the  lessor  and  lessee  companies, 


23 


and,  in  case  of  disagreement,  subjection  to  the  decision 
of  referees,  mutually  appointed,  invested  with 
power  to  prescribe  schedules,  rules,  and  regulations,  and 
to  modify  existing  ones.”  (Italics  ours.) 


and  again  at  page  608 : 

“The  plain  meaning,  as  I  think,  of  these  contracts  is 
that  the  Union  Pacific  Railway  Company  has  thereby 
parted  with  its  sole  and  absolute  control  of  thqse  por¬ 
tions  of  its  road  and  tracks  that  are  embraced  within 
the  scope  of  the  contracts,  and  with  the  sole  and  abso¬ 
lute  power  to  exercise  its  franchises  to  occupy,  possess, 
and  operate  such  portions  of  its  road,  and  has  agreed  to 
participate,  for  a  period  of  999  years,  with  other  rail¬ 
way  companies,  in  the  full,  joint,  and  equal  possession 
of  those  portions  of  its  road,  in  their  physical  I  aspect, 
and  to  confer  upon  such  other  companies  the  right 
to  join  on  equal  terms,  in  the  making  of  all  rules  and 
regulations  pertaining  to  the  use  and  management 
thereof.” 


It  is  not  an  unwarranted  inference  that  the  majority  of  the 
court  might  have  felt  the  same  way  had  it  not  been  for 
their  interpretation  of  the  provision  for  control  of  opera¬ 


tion  by  the  lessor,  a  provision  which  the  New  Haven- 
Harlem  agreement  does  not  contain. 

i 

The  other  cases  relied  on  by  the  Commission  have  little 
in  common  with  the  case  at  bar.  In  Coney  Island  Railroad 
Company  v.  Brooklyn  Cable  Company ,  53  Hun  169  the 
court  merely  held  that  the  agreement  for  the  lease  of  track¬ 
age  rights  in  that  case  did  not  permit  the  lessee  to  sub¬ 
divide  its  rights  so  as  to  permit  others  to  use  the  I  tracks. 
In  Brooklyn  Cross  Town  Railroad  Company  v.  City  Railroad 
Company ,  51  Hun  600  the  court  merely  construed  an 
agreement  for  the  use  of  tracks  and  held  that  it  cofild  not 
be  assigned.  Both  these  cases  were  distinguished  ih  Coney 
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Island  and  J.  R.  Company  v.  Coney  Island  and  B.  R.  R .  Com¬ 
pany,  38  App.  Div.  494,  where  the  court  at  p.  499  pointed 
out  that  the  question  turned  on  the  language  of  the  par¬ 
ticular  agreements. 

3.  The  act  amending  the  charter  of  the  Harlem  added 

i 

to  the  agreement  upon  its  being  authenticated  and  filed 
thereunder  the  advantages  of  a  franchise.  In  Owensboro  v. 
Cumberland  Telephone  &  Telegraph  Company,  230  U.  S. 
58  at  p.  65  the  Court  said  of  a  city  ordinance  granting 
the  company  the  right  to  erect  and  maintain  telephone 
poles  on  the  streets: 

“That  an  ordinance  granting  the  right  to  place  and 
maintain  upon  the  streets  of  a  city  poles  and  wires  of 
such  a  company  is  the  granting  of  a  property  right,  has 
been  too  many  times  decided  by  this  Court  to  need 
more  than  a  reference  to  some  of  the  later  cases.  ...  As 
a  property  right  it  was  assignable,  taxable  and  alien¬ 
able.  Generally  it  is  an  asset  of  great  value  to  such 
utility  companies  and  a  principal  basis  for  credit.” 

In  his  opinion  Mr.  Chief  Justice  Wheat  said  that  the 
act  of  March  29,  1848  was  not  an  amendment  of  the  Har¬ 
lem’s  charter.  (Record,  p.  445.)  It  is  true  that  the  act  did 
not  in  terms  amend  the  original  act  of  1831  under  which  the 
Harlem  was  incorporated,  but  it  did  in  terms  amend  one  of 
the  succeeding  acts  relating  to  the  Harlem,  all  of  which  con¬ 
stituted  amendments  to  the  Harlem’s  charter  under  the 
reserved  power  to  “alter,  amend,  modify  or  repeal  this  Act.” 
It  was  entitled 

“An  Act  to  Amend  an  Act  Entitled  ‘An  Act  Relating 
to  the  New  York  and  Harlem  Railroad  Company  passed 
May  7th,  1840’  and  the  Acts  Amending  the  Same.” 
(Exhibit  8,  Record,  p.  529.) 

The  point  is  that  it  took  the  form  of  an  amendment  to  the 
prior  acts  defining  the  powers  of  the  Harlem  instead  of  an 
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amendment  to  the  prior  acts  defining  the  powers  of  the  New 
Haven,  thus  manifesting  an  intention  on  the  part,  of  the 
legislature  to  subject  the  railroad  of  the  Harlem  to  the 
dominant  easement  of  the  New  Haven  created  by  the  agree¬ 
ment  of  March  17,  1848.  j 

i 

The  Commission  contends,  and  the  chief  justice  agreed, 
that  in  any  event  the  act  of  March  29,  1848  was  not  a 

I 

“franchise”  because  it  granted  no  rights.  He  held  that  was 
“merely  permissive,  its  obvious  purpose  being  to  forestall 
any  claim  that  the  contract  between  the  two  companies  was 
ultra  vires”  (Record,  p.  445.)  The  language  of  seption  6 
of  the  act  is  too  affirmative  to  be  so  construed.  The  two 
companies  had  entered  into  the  agreement  of  March  17, 
1848,  twelve  days  before  the  act  was  passed.  Had  the  legis¬ 
lature  intended  merely  to  protect  the  companies  from  the 
claim  of  ultra  vires  they  would  have  said  something  like 
“The  Harlem  and  the  New  Haven  are  authorized  to  enter 
into  an  agreement  providing,  etc.”  or  “The  agreement  of 
March  17,  1848  between  the  Harlem  and  the  New  Haven  is 
hereby  ratified  and  approved  and  both  companies  are  au¬ 
thorized  to  carry  it  out.”  The  legislature  used  no  such  per¬ 
missive  language  as  that,  they  provided  directly  that 

“The  New  York  and  New  Haven  Railroad  Company 
is  hereby  authorized  to  enter  upon  and  run  their  cars 
and  engines  for  passengers,  freights,  mails,  expresses 
and  other  business  over  the  road  of  the  New  York  and 
Harlem  Rail  Road  Company.  ...” 

i 

The  New  Haven  was  not  merely  authorized  to  entjer  into 
an  agreement,  it  was  authorized  to  operate  over  those  tracks, 
and  the  authority  came  from  the  State  of  New  York,  i  Such  a 
grant  of  power  from  a  state  is  commonly  called  a  franchise. 
Its  importance  in  this  case,  however,  lies  not  in  the  ter- 

i 
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minology  used  to  describe  it,  but  in  the  fact  that  the  New 
Haven  acquired  a  grant  of  power  directly  from  the  State  of 
New  York. 

The  act  of  March  29,  1848  raised  the  easement  granted  by 
the  agreement  of  March  17,  1848  to  the  status  of  a  public 
grant  or  franchise.  This  franchise  was  impressed  by  the 
legislature  of  New  York  in  perpetuity  as  a  dominant  servi¬ 
tude  upon  the  property  of  its  own  creature,  the  Harlem. 
Thus  the  legislature  added  to  the  agreement  the  highest  pos¬ 
sible  sanction  which  could  be  given,  namely  an  amendment 
of  the  charter  of  the  Harlem,  confirming  for  all  time  the 
easement  of  the  New  Haven  as  a  franchise  obligation  of 
the  Harlem.  The  Carrier  does  not  claim  that  the  Commis¬ 
sion  should  have  placed  a  value  on  this  franchise  separate 
and  apart  from  the  value  of  its  easement  created  by  the 
agreement.  It  claims  that  the  agreement  itself  created  an 
easement  constituting  an  estate  in  property  and  that  upon 
the  filing  of  an  authenticated  copy  thereof  with  the  secre¬ 
tary  of  state  in  conformity  with  the  provisions  of  the  act 
the  agreement  was  impressed  by  the  State  of  New  York 
as  a  dominant  servitude  in  the  Harlem’s  railroad  from 
Woodlawn  to  Forty-third  Street,  thus  adding  an  element 
of  value  to  the  agreement  itself. 

In  this  last  connection  the  sequel  to  the  Union  Pacific 
case  is  interesting.  The  second  ground  upon  which  the 
court  upheld  the  contracts  between  the  Pacific  Company 
and  the  other  companies  was  that  the  acts  of  Congress  pro¬ 
viding  that  all  the  railroads  approaching  the  Omaha  Bridge 
should  have  the  right  to  use  the  bridge  contained  implied 

i 

authority  for  them  to  make  contracts  with  each  other  de¬ 
fining  the  terms  of  use,  a  statute  not  unlike  the  Act  of 
March  29,  1848  authorizing  the  New  Haven  to  operate  over 
the  Harlem’s  railroad  upon  such  terms  as  had  been  or 
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might  thereafter  be  agreed  upon  between  them.  The 
Union  Pacific  Railway  Company  was  incorporated  in 
1862  by  act  of  Congress  reserving  the  power  of  alteration, 
amendment  or  repeal.  In  1865  it  mortgaged  its  railroad  to 
secure  an  issue  of  bonds.  The  Omaha  Bridge  act  was  passed 
in  1871  providing  “all  trains  of  all  roads  terminating  at 
said  river  .  .  .  shall  be  allowed  to  cross  said  bridge  for  rea¬ 
sonable  compensation,  to  be  made  to  the  owners,  of  the 
bridge.”  The  mortgage  was  foreclosed  and  the  railroad 
purchased  by  a  new  corporation,  the  Union  Pacific  Railroad 
Company.  Thereafter  the  Mason  City  and  Forti  Dodge 
Railroad  Company  sought  to  compel  the  new  corporation 
to  permit  its  trains  to  cross  the  bridge.  The  question  was 
whether  the  sale  cut  off  the  obligation  imposed  by  the  act. 
In  Union  Pacific  Railroad  Company  v.  Mason  City  and 
Fort  Dodge  Railroad  Company ,  199  U.  S.  160  the  Court  held 
that  the  bridge  act  though  passed  subsequent  to  the  mort¬ 
gage  was  in  effect  an  amendment  of  the  old  corporation’s 
charter  under  the  reserved  power  and  granted  to  the  other 
connecting  railroads  rights  in  the  bridge  which  were  not 
cut  off  by  foreclosure.  See  also  the  later  case  of  Mason  City 
and  Fort  Dodge  Railroad  Company  v.  Union  Pacific  Rail¬ 
road  Company ,  222  U.  S.  237  construing  the  decree  in  the 
earlier  case.  By  analogy  the  agreement  of  March  17,  1848 

i 

and  the  act  of  March  29, 1848  amending  the  Harlem’s  charter 
granted  to  the  New  Haven  rights  which  would  have  sur¬ 
vived  foreclosure.  Personal  rights  are  cut  off  by  fore¬ 
closure,  property  rights  are  not,  and  if  rights  surviye  fore¬ 
closure  it  is  because  they  constitute  an  interest!  in  the 
mortgaged  property.  That  the  New  Haven’s  rights  were 
such  as  would  survive  foreclosure  was  recognized  by  the 
Harlem  in  the  granting  clause  of  its  own  mortgage  of  June  1, 
1897  conveying  its  railroad  to  the  trustee 
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“subject,  however,  to  the  rights  of  The  New  York,  New 
Haven  and  Hartford  Railroad  Company  in  respect  of 
any  of  said  property  under  a  certain  agreement  bearing 
date  March  17,  1848.”  (Record,  p.  467) 

4.  The  easement  created  by  the  agreement  and  the 
franchise  created  by  the  statute  were  both  perpetual  and 
as  such  constituted  an  easement  in  base  fee,  an  incorporeal 
hereditament,  a  freehold  estate  in  the  property.  Where 
the  grantee  is  a  corporation  no  words  of  succession  such  as 
“and  its  successors”  are  required  in  order  to  make  the  grant 
perpetual.  In  Georgia  v.  Cincinnati  Southern  Railway , 
248  U.  S.  26,  the  court  said  at  p.  28: 

“.  .  .  a  grant  of  a  right  of  way  to  a  corporation  or  to  per¬ 
petual  trustees  holding  for  the  corporate  uses  does 
not  need  words  of  succession  to  be  perpetual.  The 
words  ‘and  its  successors’  or  ‘in  fee’  w^ould  not  enlarge 
the  content  of  a  grant  to  a  corporation.  Owensboro  v. 
Cumberland  Telephone  &  Telegraph  Co.,  230  U.  S.  58, 
56.  Detroit  v.  Detroit  Citizens  Street  Railway  Co.,  184 
U.  S.  368,  395.  Great  Northern  Railway  Co.  v.  Man¬ 
chester,  Sheffield  &  Lincolnshire  Railroad  Co.,  5  Deg.  & 
Sm.  138,  146.  If  a  grantor  wishes  to  limit  the  effect 
of  words  sufficient  on  their  face  to  convev  a  fee  it  should 
express  the  limitation  in  the  instrument.” 

The  grantors  in  this  case,  the  Harlem  under  the  agreement 
and  the  State  of  New  York  under  the  statute,  not  only  re¬ 
frained  from  limiting  the  duration  of  the  agreement  to  a 
term  of  years, — in  which  respect  Union  Pacific  Railway 
Company  v.  Chicago,  Rock  Island  &  Pacific  Company,  supra, 
is  also  distinguishable  as  the  term  there  was  limited  to  999 
years, — but  expressly  provided  that  the  New  Haven’s  rights 
should  continue  during  the  term  of  its  charter  which  was 
unlimited. 

Like  all  charters  granted  since  the  famous  case  of 
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Dartmouth  College  v.  Woodward,  4  Wheat.  518,  both  the 
charter  of  the  New  Haven  granted  by  the  State  pf  Con¬ 
necticut  in  1844  and  the  charter  of  the  Harlem  granted  by 
the  State  of  New  York  in  1831  reserved  to  the  state  the 

i 

right  of  amendment,  alteration  or  repeal,  but  it  is  thoroughly 
settled  today  that  while  the  exercise  of  this  reserved  power 
may  terminate  the  existence  of  the  corporation  it  does  not 

I 

terminate  franchises  which  the  corporation  enjoys,  j  If  the 
act  of  March  29,  1848  granting  to  the  New  Haven  the  right 
to  use  the  Harlem’s  tracks  under  the  agreement  of  March 
17,  1848  when  authenticated  and  filed  as  therein  provided 
had  taken  the  form  of  an  amendment  to  the  charter  of 

l 

the  New  Haven,  the  fact  that  its  charter  was  subject  to  the 
reserved  power  might  be  important,  but  the  act  ih  ques¬ 
tion  took  the  form  of  an  amendment  to  the  charter  of  the 
Harlem.  Although  that  charter  was  subject  to  ameiidment, 
alteration  or  repeal,  the  franchise  which  it  created  contained 
no  such  provision.  The  amendment  of  the  Harlem’s  charter 
therefore  granted  to  a  foreign  corporation,  the  New  Haven, 
a  franchise  which  was  not  subject  to  amendment,:  altera¬ 
tion  or  repeal.  The  situation  is  precisely  that  which  i^as  pre¬ 
sented  to  the  New  York  Court  of  Appeals  in  People  v. 
O’Brien,  111  N.  Y.  1.  There  the  street  railway  company’s 
charter  was  subject  to  annulment  and  dissolution  |  by  the 
state,  but  its  franchise  to  operate  cars  on  Broadway  con¬ 
tained  no  words  of  limitation.  The  court  held  that  as  the 

i 

franchise  Tvas  unlimited  in  time  it  was  perpetual  and  that  the 
exercise  of  the  reserved  power  to  annul  the  charter  and  dis¬ 
solve  the  corporation  did  not  terminate  the  franchise  which 
remained  property  protected  by  the  constitution  from 
condemnation  without  just  compensation.  Applying  the 
principles  of  People  v.  O’Brien,  supra,  to  the  instant  case 

makes  plain  the  perpetual  nature  of  the  New  Haveri’s  fran- 
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chise.  The  State  of  New  York  might  repeal  the  charter 
of  the  Harlem,  but  that  could  not  terminate  the  franchise 
granted  to  the  New  Haven. 

The  agreement  of  March  17,  1848  could  not  be  ter¬ 
minated  by  the  Harlem.  It  has  now  been  shown  that  the 
franchise  created  by  the  act  of  March  29,  1848  could  not 
be  terminated  by  the  State  of  New  York.  Therefore  as  the 
rights  under  the  agreement  could  not  be  revoked  by  the 
grantor,  the  Harlem,  and  the  rights  under  the  statute 
could  not  be  revoked  by  the  grantor,  the  State  of  New  York, 
the  rights  were  more  than  a  license,  they  were  property. 
The  State  of  Connecticut  might  repeal  the  charter  of  the 
New  Haven  and  thereby  terminate  the  agreement  because 
it  was  to  continue  in  force  during  the  term  of  the  charter, 

j 

but  the  State  of  Connecticut  was  not  the  grantor  under 
either  the  agreement  or  the  statute.  An  interest  in  prop¬ 
erty  which  continues  forever  as  against  the  grantor,  but  may 
terminate  upon  the  happening  of  a  condition  subsequent 
beyond  the  control  of  the  grantor  and  which  may  never 
happen  has  a  recognized  legal  status,  a  base  or  determinable 
fee.  The  possibility  of  the  termination  of  the  agreement  by 
reason  of  the  action  of  the  State  of  Connecticut  no  more 

i 

limited  the  perpetual  character  of  the  estate  than  the 
possibility  of  its  termination  by  reason  of  the  failure  of  the 
New  Haven  to  pay  the  rent,  both  being  conditions  subse¬ 
quent  beyond  the  control  of  the  grantor  and  neither  of 
which  might  ever  happen.  Perhaps  the  most  recent  defini¬ 
tion  of  this  estate  is  found  in  Proprietors  of  Locks  and  Canals 
v.  Boston  &  Maine  Railroad ,  245  Mass.  52.  In  that  case 
certain  land  was  leased  by  the  owners  to  a  railroad  com¬ 
pany 

“during  their  continuance  as  a  corporation  and  while 

they  continue  to  be  the  sole  owners  of  said  Railroad  for 
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the  annual  rent .  .  .  and  in  case  said  party  of  the  second 
part  shall  fail  and  neglect  to  pay  said  rent  j  for  the 
space  of  one  year  after  the  same  shall  become  due,  or 
in  case  said  railroad  shall  become  the  property  of  the 
commonwealth,  then  in  either  of  these  events  the  said 
premises  shall  revert  to,  and  become  the  proper  estate 
of  said  party  of  the  first  part.” 

In  the  act  of  incorporation  the  Commonwealth  reserved 
the  right  to  purchase  the  railroad  after  the  expiraticjn  of  ten 
years.  The  power  reserved  by  the  Commonwealth!  to  pur- 

i 

chase  the  railroad  in  that  case  is  identical  in  effect  with  the 

i 

power  reserved  by  the  State  of  Connecticut  to  repeal  the 
charter  of  the  New  Haven  in  the  instant  case.  In  con- 

i 

struing  this  instrument  the  Court  said  at  p.  56: 

“ Habendum  clause  was  that  the  leases  will  have  an 
indefinite  term.  They  are  to  continue  until  the  hap¬ 
pening  of  one  of  several  events  and  then  cease.  The 
crucial  event  may  happen  at  any  time,  or  it  m&y  never 
happen.  The  leases,  therefore,  may  never  conjie  to  an 
end.  The  effect  of  the  words  used  was  to  convey  a  base 
fee.” 

i 

other  cases  to  the  same  effect  will  be  discussed  in  connection 
with  the  New  Haven’s  title  to  the  Grand  Central  Terminal 
itself.  | 

i 

5.  Recognition  of  the  New  Haven’s  interest  in  the 
tracks  from  Woodlawn  to  43rd  Street  is  found  ini  the  act 
of  May  7,  1903  providing  for  the  substitution  of  electricity 
for  steam  as  a  mode  of  operation  in  Park  Avenue.  (Record, 
p.  468.)  The  act  first  directed  the  Harlem  and  its  lessee,  the 
Central,  to  depress  all  the  existing  tracks.  By  Section  4 

the  Harlem,  the  Central  I 

\ 

.  .  and  The  New  York,  New  Haven  &  Hartford 
Railroad  Company,  so  long  as  it  has  any  contract  or 
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other  rights  to  operate  its  trains  in  Park  Avenue  south 
of  the  Harlem  River  .  .  .  are  hereby  authorized  to  run 
their  trains  by  electricity.” 

Section  8  provided : 

“Nothing  in  this  act  contained  shall  have  the  effect  of 
limiting  or  impairing  in  any  manner  or  to  any  extent  the 
existing  rights,  privileges  or  franchises  of  the  railroad 
corporation,  or  either  of  them,  now  using  the  said  tun¬ 
nel  .  .  .  and  the  said  railroad  corporations,  or  either  of 
them,  are  hereby  authorized  and  empowered  to  acquire 
by  purchase  or  by  condemnation  ...  all  property  .... 
which  may  be  necessary  ...  in  order  to  carry  out  and 
into  effect  the  provisions  of  this  act.” 

In  his  opinion  Mr.  Chief  Justice  Wheat  thought  that  “the 
railroad  corporations,  or  either  of  them,  now  using  the  said 
tunnel*’  meant  the  Harlem  and  the  Central,  but  the  Harlem 
was  not  using  the  tunnel  for  it  had  leased  its  entire  railroad 
to  the  Central  for  401  years  from  April  1,  1873.  The  only 
two  corporations  using  the  tunnel  were  the  Central,  operat¬ 
ing  the  railroad  of  the  Harlem  under  the  lease,  and  the  New 
Haven,  operating  its  own  trains  under  the  agreement  of 
March  17,  1848.  The  act  amounted  to  a  legislative  recog¬ 
nition  that  the  New  Haven  had  “rights,  privileges  and 
franchises”  in  Park  Avenue  and  conferred  on  it  the  power 
of  eminent  domain. 

This  perpetual  easement  and  franchise  now  owned  by 
the  New  York,  New  Haven  and  Hartford  was  acquired 

i 

by  its  predecessor,  the  New  York  and  New  Haven,  twenty- 
five  years  before  the  New  York  Central  first  acquired  its 
entrance  into  New  York  City  along  those  tracks.  The 
Centfal’s  lease  terminates  at  the  expiration  of  401  years  from 
April  1,  1873,  but  the  New  Haven  will  still  have  the  right 
to  operate  its  trains  along  those  tracks  under  the  original 
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agreement.  The  mere  statement  of  this  proposition  demon- 
strates  the  inconsistency  of  the  position  of  the  Commission 
in  valuing  this  entire  property  to  the  Central  which  as  a 
mere  lessee  for  a  term  of  years  has  no  freehold  estate;  there¬ 
in  and  whose  lease  thereof  contains  an  express  provision 
subjecting  it  to  the  prior  and  superior  rights  of  the  New 
Haven. 

| 

B.  The  title  of  the  Carrier  in  the  Grand  Central  Terminal . 

i 

On  November  1,  1872  the  Harlem,  the  Central  and  the 
New  Haven  entered  into  a  tripartite  lease  whereby  the  Har¬ 
lem  was  to  construct  the  original  Grand  Central  Depot  at 
42nd  Street  and  lease  it  to  the  Central  and  the  New  Haven 
for  the  joint  use  and  occupation  of  all  three  companies, 
(Record,  p.  464),  and  by  section  1  thereof  the  rights  of  the 
New  Haven  were  to  continue  during  the  term  of  its  charter, 

i 

which,  as  already  shown,  was  perpetual.  In  its  lease  of  the 
railroad  of  the  Harlem  dated  April  1,  1873  the  Central 
expressly  covenanted  to  perform  all  the  obligations  iihposed 
on  the  Harlem  under  the  tripartite  lease.  (Record,  p.  466.) 
Following  the  passage  of  the  act  of  May  7,  1903  requiring 
the  substitution  within  five  years  of  electricity  fori  steam 
as  a  method  of  operation  in  Park  Avenue  the  three  rail¬ 
road  companies,  the  New  York,  New  Haven  &  Hartford 
having  succeeded  the  New  York  and  New  Haven,  entered 
into  a  further  agreement  dated  July  24,  1907  providing  for 
the  construction  of  the  present  Grand  Central  Termiiial  and 
covering  the  operation  of  the  approaches  as  far  north  as 
59th  Street.  (Record,  p.  470).  Paragraph  3  provided: 

“The  Central  Company,  acting  for  itself  and  the 
Harlem  Company,  as  hereinafter  authorized,  in  con¬ 
sideration  of  the  rents  hereinafter  reserved  to  be  paid 

by  the  New  Haven  Company,  and  in  consideration  of 
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the  covenants  on  the  part  of  the  New  Haven  Company 
hereinafter  contained,  hath  demised,  let  and  leased, 
and  by  these  presents  doth  demise,  let  and  lease  unto 
the  New  Haven  Company,  during  the  term  of  the 
New  Haven  Company’s  charter  and  all  renewals  thereof, 
including  the  charter  of  any  company  which  shall 
operate  the  present  railroad  of  the  said  New  Haven 
Company,  the  use,  in  common  with  the  Central  Com¬ 
pany,  subject  to  all  the  provisions  of  this  agreement 
of  the  said  Railroad  Terminal  for  the  accommodation 
of  the  traffic  of  the  New  Haven  Company,  other  than 
freight  traffic,  provided,  however,  that  the  New  Haven 
Company’s  right  to  the  use  thereof  shall  in  no  event 
exceed  fifty  (50)  per  centum  of  the  maximum  capacity 
of  said  Railroad  Terminal,  or  of  any  part  thereof.” 

and  “as  compensation  for  the  premises  hereby  demised” 
the  New  York,  New’  Haven  and  Hartford  was  to  pay  in¬ 
terest  on  the  cost  of  construction  and  a  proportion  of  the 
annual  expenses  for  maintenance  and  operation. 

Paragraph  1  defined  the  Railroad  Terminal  with  pre¬ 
cision.  The  definition  was  applied  to  the  plan  introduced  in 
evidence  (Exhibit  15)  by  Mr.  Buckland  in  his  testimony 
before  the  Supreme  Court.  (Record,  p.  475.)  By  paragraph  2 
the  Central  agreed  to  construct  the  terminal.  By  paragraph  6 
the  New  Haven  covenanted  “not  to  assign  this  lease  or  any 
interests  therein,  or  any  interest  in  or  to  the  use  of  the  said 
Railroad  Terminal  hereby  demised,  or  to  underlet  the  same 
or  any  part  thereof  without  the  previous  written  consent 
of  the  Central  Company.”  In  the  same  paragraph  it  w^as 
provided  that  upon  the  New  Haven’s  default  continued  for 
sixty  days  “it  shall  be  lawful  for”  the  Central  “to  enter  into 
and  upon  said  premises  and  repossess  itself  thereof.”  By 
paragraph  8  the  Central  covenanted  and  agreed  “that  the 
New  Haven  Company,  paying  the  rent  and  sums  of  money 
hereinbefore  mentioned  and  performing  the  covenants  and 
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agreements  aforesaid  on  its  part  to  be  performed,  shall 
and  may  at  all  times  during  the  term  hereby  granted;  peace¬ 
ably  have,  hold  and  enjoy  the  premises  herein  demised  to  it, 
without  any  manner  of  trouble  or  hindrance  of  or  from 
the  Central  Company  or  any  one  claiming  under  it.”  Para¬ 
graph  12  provided  that 

i 

“the  Railroad  Terminal  .  .  .  shall  be  under  the  sole 
charge  and  direction  of  a  Terminal  manager,  who  shall 
be  appointed  in  writing  by  the  presidents  of  tljie  Cen¬ 
tral  and  New  Haven  companies,  and  shall  be  j  remov¬ 
able  at  any  time  upon  written  notice  by  either!  of  said 
presidents.” 

Paragraph  25  provided  that  the  covenants  and  agreements 
should  remain  in  force  during  the  term  of  the  demist  which 
by  paragraph  3  was  to  continue 

“during  the  term  of  the  New  Haven  Company’s!  charter 
and  all  renewals  thereof,  including  the  charter;  of  any 
company  which  shall  operate  the  present  railroad  of 
the  said  New  Haven  Company.” 

i 

1.  The  fact  that  in  paragraph  3  the  thing  demised  was 
“the  use  ...  of  said  terminal”  did  not  restrict  the!  lessee’s 
rights  to  those  of  a  licensee.  A  demise  of  the  use  of  property 
is  a  demise  of  the  property  itself.  This  demise  gave  the 
New  Haven  an  estate  in  the  terminal  property.  In  Georgia 
v.  Cincinnati  Southern  Railway ,  248  U.  S.  26,  the  State  of 
Georgia  made  the  following  grant:  j 

i 

“There  is  hereby  granted  to  the  Trustee  of  l^he  Cin¬ 
cinnati  Southern  Railway,  for  the  use  of  said  rail¬ 
way,  the  use  of  that  portion  of  the  right-of-way  of  the 
Western  and  Atlantic  Railroad  between  ‘ certain  points’ 
provided,  always  that  this  grant  is  subject  to  the 
consent  and  approval  of  the  lessees  of  the  Western  and 
Atlantic  Railroad  as  to  the  term  of  their  |  lease.” 
(Italics  ours.) 
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This  act  contained  no  provision  for  alteration,  amendment 
or  repeal.  Thereafter  the  state  by  statute  undertook  to 
repeal  the  act  on  the  ground  that  it  granted  “a  license  only, 
that  the  State  was  free  to  revoke.”  After  the  passage  of  the 
repealing  act,  the  state  brought  a  bill  in  the  United  States 
Supreme  Court  seeking  to  enjoin  the  Cincinnati  Southern 
Railway  “from  longer  occupying  or  using  any  portion  of 
the  right  of  way  of  the  Western  and  Atlantic  Railroad; 
a  railroad  built  and  owned  by  the  plaintiff  State.”  In  dis¬ 
missing  the  bill  on  the  ground  that  the  act  granted  a  right 
of  way  in  fee  to  the  defendants  which  could  not  be  revoked, 
Mr.  Justice  Holmes  said  at  p.  28: 

UA  grant  of  the  use  of  a  right  of  way  is  the  grant  of  a 
right  of  way  in  the  ordinary  meaning  of  the  words,  and  a 
grant  of  a  right  of  vray  to  a  corporation  or  to  perpetual 
trustees  holding  for  the  corporate  use  does  not  need 
words  of  succession  to  be  perpetual.  The  words  ‘and  its 
successors’  or  ‘in  fee’  would  not  enlarge  the  content 
of  a  grant  to  a  corporation.”  (Italics  ours.) 

That  such  is  the  proper  interpretation  of  this  agreement  in 
accordance  with  “the  ordinary  meaning  of  the  words”  is 
demonstrated  by  the  provisions  of  paragraph  6  permitting  the 
Central  “to  enter  into  and  upon  said  premises  and  repossess 
itself  thereof”  upon  the  New  Haven’s  default  and  the  pro¬ 
visions  of  paragraph  8  by  which  the  Central  covenants  and 
agrees  “that  the  New  Haven  Company,  paying  the  rent 
and  sums  of  money  hereinbefore  mentioned  and  performing 
the  covenants  and  agreements  aforesaid  on  its  part  to  be  per¬ 
formed,  shall  and  may  at  all  times  during  the  term  hereby 
granted,  peaceably  have,  hold  and  enjoy  the  premises  herein 
demised  to  it,  wdthout  any  manner  of  trouble  or  hindrance 
of  or  from  the  Central  Company  or  any  one  claiming  under 


it.”  The  New  Haven  was  given  the  possession  and  enjoy¬ 
ment  of  one  undivided  half  of  the  terminal  property. 

2.  The  use  was  to  continue  “during  the  term  of  the 
New  Haven  Company’s  charter  and  all  renewals  jthereof, 
including  the  charter  of  any  company  which  shall  operate  the 
present  railroad  of  the  said  New  Haven  Companyi”  The 
New  Haven’s  charter  from  the  State  of  Connecticut  was  per¬ 
petual.  A  right  to  the  possession  and  enjoyment  of  premises 
in  perpetuity  is  the  equivalent  of  ownership.  In  Wells  v. 

i 

Savannah,  181  U.  S.  531  an  instrument  read  in  par^:  “The 
said  conditional  estates  shall  amount  to  this,  that:  the  use 
and  occupation  of  the  premises  are  forever  secured  to  the 
purchaser  and  others  claiming  under  him  or  her  pn  pay¬ 
ment  of  the  ground  rent”  (Italics  ours)  and  reserved  to  the 
grantor  a  right  of  re-entry  for  non-payment  of  rpnt.  In 
holding  that  this  language  conferred  upon  the  grantee  the 
ownership  thereof,  subject  to  the  right  of  re-entry,  and 
not  a  mere  leasehold,  the  court  specifically  approved  at 
page  544  the  following  language  of  the  state  court:  j 

“The  value  of  property  consists  in  its  use,  and;  he  who 
owns  the  use  forever,  though  it  be  on  condition  sub¬ 
sequent  is  the  true  owner  of  the  property  for  the  time 
being.”  j 

In  Loomis  v.  Heuhlein,  91  Conn.  146  in  an  amicable  suit  to 
settle  title  the  instrument  read:  “I,  for  myself,  my  heirs,  and 
assigns  lease  to”  the  grantee  “his  heirs  and  assigns,  j  the  ex¬ 
clusive  rights  to  use  and  have  the  water  of  the  spring  in  my 
pasture  and  to  use ”  a  described  strip  of  land  “so  long  as  he 
pays  me  a  rent  of  $25  a  year  in  advance  and  allows  plenty  of 
water  for  the  creatures  to  drink  which  may  be  pastured  in 
the  lot”  with  certain  other  reservations  for  domestic  uses. 
(Italics  ours.)  The  plaintiff  claimed  that  the  estate  granted 
was  a  mere  leasehold  either  from  year  to  year  or  fo?  an  in- 
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definite  period  terminable  by  either  party  at  the  end  of  any 
year.  The  defendant  claimed  that  it  was  a  base  or  deter¬ 
minable  fee.  In  upholding  the  defendant’s  contention  the 
court  said  at  pages  150-151 : 

i 

“The  use  and  enjoyment  of  the  premises  by  the 
lessee  and  his  heirs  and  assigns  is,  therefore,  to  be 
perpetual,  limited  upon  the  non-payment  of  the  rent. 
A  deed  which  conveys  the  absolute  possession  and 
enjoyment  of  land  to  a  person,  his  heirs  and  assigns 
forever,  without  limitation,  conveys  an  estate  in  fee 
simple.  One  which  conveys  the  possession  and  use  to  a 
person  so  long  as  he  makes  certain  annual  payments,  or 
so  long  as  a  certain  river  runs,  or  tree  stands,  conveys 
a  qualified  or  determinable  fee.” 

Upon  the  authority  of  the  above  decisions,  and  by  the  terms 
of  the  instrument  itself,  the  demise  to  the  New  Haven  of  the 
use  of  one-half  of  the  Railroad  Terminal  was  a  grant  of  an 
estate  therein. 

3.  The  termination  of  this  estate  was  not  within  the 
power  of  either  of  the  grantors,  the  Harlem  or  the  Central. 
It  could  terminate  only  upon  the  New  Haven’s  default  in 
payment  of  rent  or  upon  the  termination  of  the  New  Haven’s 
charter  by  the  State  of  Connecticut  and  the  termination  of 
the  charter  of  any  other  company  which  might  thereafter 
operate  the  railroad.  The  termination  of  the  New  Haven’s 
charter  and  the  charters  of  such  other  companies  were  events 
which  might  or  might  not  happen.  The  estate  was  to  con¬ 
tinue  until  the  happening  of  one  of  several  events  which 
were  not  within  the  control  of  the  grantors  and  might  never 
happen.  Such  an  estate  is  a  base  fee.  In  Proprietors  of  Locks 
and  Canals  v.  Boston  &  Maine  R.R.}  245  Mass.  52,  which 
has  already  been  analyzed  in  the  preceding  section,  the 
facts  were  identical  in  all  pertinent  respects  with  those  here 
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presented.  In  that  case  there  was  a  lease  to  a  railroad  com¬ 
pany  during  its  continuance  or  until  the  Commonwealth 

j 

purchased  the  railroad,  a  power  it  had  reserved  to  itself 
in  the  charter,  or  until  default  in  the  payment  of  rent. 
In  the  case  at  bar  the  lease  is  to  a  railroad  company  during 
its  charter  or  the  charter  of  any  company  operating  its 
present  railroad  or  until  default  in  the  payment  of  rent. 
In  each  case  the  grant  is  to  continue  until  the  state  charter¬ 
ing  the  grantee  shall  do  a  certain  act  wholly  beyond  *the  con¬ 
trol  of  the  grantor  or  until  there  is  a  default  in  the  payment 
of  rent.  In  that  case  it  was  held  that  the  railroad  company 
had  a  base  fee  in  the  property.  Similarly  the  New  Haven 
has  a  base  fee  in  an  undivided  half  of  the  Railrpad  Ter¬ 
minal.  To  the  same  effect  see:  Owensboro  v.  Cumberland 
Telephone  Co.,  230  U.  S.  58;  J.  W.  Perry  v.  Norfolk,  220  U.  S. 
472;  Georgia  v.  Cincinnati  Southern  Railway,  248  IJ.  S.  26; 
Jamaica  Pond  Aqueduct  Corp.  v.  Chandler,  9  Allen;  (Mass.) 
159,  168;  Kavanaugh  v.  Cohoes  Power  &  Light  Corporation, 
187  N.  Y.  S.  216;  Piper  v.  Meredith,  139  Atl.  (N.H.)  294; 
Ocean  Grove  Camp  Meeting  v.  Reeves,  79  N.  J.  L.  334;  Cin¬ 
cinnati  College  v.  Yateman,  30  Ohio  St.  276;  Penich  v. 
Atkinson,  139  Ga.  639;  Connecticut  Spiritualist  Camp  Meet¬ 
ing  Assoc,  v.  East  Lyme,  54  Conn.  152. 

That  the  New  Haven’s  interest  is  limited  to  50%  of  the 
maximum  capacity  of  the  Railroad  Terminal  does  not  change 
the  nature  of  its  estate.  An  owner  of  an  undivided;  one-half 
of  property  is  no  less  an  owner  thereof  than  an  owner  of 
one-half  of  the  property  divided. 

No  words  of  inheritance  are  necessary  to  convey  a  fee 
to  a  corporation.  Georgia  v.  Cincinnati  Southern  Railway, 
248  U.  S.  26.  Since  1863  no  words  of  inheritance  ^re  neces¬ 
sary  to  convey  a  fee  even  to  an  individual  in  New  York.  New 
York  Statutes  at  large  1863,  Part  II,  Title  5,  §1,  how  New 
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York  Consolidated  Laws,  Book  49,  §240;  Kavanaugh  v. 
Cohoes  Power  &  Light  Corporation ,  187  N.  Y.  S.  216. 

In  the  course  of  his  opinion  occur  the  following  remarks 
by  Mr.  Chief  Justice  Wheat: 

“To  quote  its  (the  Carrier’s)  contention,  it  has  an 
estate  ‘the  legal  equivalent  of  an  estate  in  fee  simple 
in  the  tracks  of  the  New  York  and  Harlem  Railroad 
Company  from  Woodlawn  to  Forty-third  Street  and  in 
the  Grand  Central  Terminal.’  If  it  were  an  ordinary 
case  of  lessor  and  lessee,  of  landlord  and  tenant,  there 
would  be  force  in  the  contention,  but  it  must  be  re¬ 
membered  that  we  are  now  dealing  with  a  peculiar 
kind  of  property  devoted  to  a  special  use.” 

It  is  respectfully  submitted  that  the  use  to  which  property  is 
devoted  cannot  modify  or  affect  the  legal  character  of  the 
estates  therein.  A  railroad  corporation  is  entitled  to  have  the 
common  and  statutory  law  of  landlord  and  tenant  applied 
to  the  agreements  and  leases  which  it  holds  to  the  same  ex¬ 
tent  as  a  private  corporation. 

C.  The  title  of  the  Carrier  in  the  South  Station. 

By  Act  of  June  9,  1896  the  legislature  of  Massachusetts  in¬ 
corporated  The  Boston  Terminal  Company 

“with  power  to  construct  and  maintain  a  union  pas¬ 
senger  station  in  the  southerly  part  of  the  city  of  Boston, 
and  to  provide  and  operate  adequate  terminal  facilities 
for  the  several  railroad  companies  hereinafter  au¬ 
thorized  to  hold  the  stock  of  said  terminal  company, 
and  for  the  accommodation  of  the  public  in  connec¬ 
tion  therewith.”  (Record,  p.  477.) 

Section  2  fixed  the  capital  stock  of  the  terminal  company 
at  $500,000,  authorized  each  of  the  following  railroad  com¬ 
panies  to  subscribe  for  20%  of  the  stock:  (1)  Boston  and 
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Albany  Railroad  Company,  (2)  New  England  Railroad 
Company,  (3)  Boston  and  Providence  Railroad  Corpora¬ 
tion,  (4)  Old  Colony  Railroad  Company  and  (5)  The  New 
York,  New  Haven  and  Hartford  Railroad  Company,  being 
lessee  of  Old  Colony  Railroad  Company,  and  provided  that 
the  stock  must  be  “paid  in  cash  by  said  railroad  companies” 
before  the  terminal  company  began  the  taking  of  lands  for 
the  site  of  the  new  station  to  be  constructed.  Section  3 
vested  the  management  of  the  station  and  its  approaches  in 
a  board  of  five  trustees,  one  to  be  appointed  by  each  of  the 
railroad  companies  from  its  board  of  directors.  Section  9 
provided : 

“All  said  railroad  companies  upon  the  completion  of 
said  station  shall  use  the  same,  and  the  terminal  facili¬ 
ties  provided  by  said  terminal  company  on  the  land 
hereinabove  authorized  to  be  taken  for  all  of  their 
terminal  passenger  business  in  Boston,  instead  of  the 
passenger  terminals  now  used  by  them,  and  the  Supreme 
Judicial  Court,  or  any  justice  thereof,  shall  have  juris¬ 
diction  in  equity  to  enforce  this  provision.” 

Section  10  provided: 

i 

“Said  railroad  companies  hereby  required! to  use 
said  union  station  shall  pay  to  the  terminal  cpmpany 
for  such  use,  in  monthly  payments,  such  amounts  as 
may  be  necessary  to  pay  the  expenses  of  its  corporate 
administration  and  of  the  maintenance  and  operation 
of  said  station,  and  of  the  facilities  connected  therewith 
and  owned  by  said  terminal  company,  inducing  in¬ 
surance  and  all  repairs,  all  taxes  and  assessments  which 
may  be  required  to  be  paid  by  said  terminal  company, 
the  interest  upon  its  bonds  or  other  obligations  issued 
under  the  provisions  of  this  act  as  the  same  shall  be¬ 
come  payable,  and  a  dividend,  not  to  exceed  fpur  per 
cent,  per  annum  upon  its  capital  stock.  Each  of  said 
railroad  companies  shall  pay  for  such  use  of  said  sta- 

| 

i 
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tion  and  facilities  in  the  proportion  in  which  it  has  the 
use  thereof.” 

and  that  the  proportion  of  use  of  the  several  railroad  com¬ 
panies  should  be  fixed  from  time  to  time  by  agreement  be¬ 
tween  them,  or  in  case  they  fail  to  agree,  by  the  Massa¬ 
chusetts  board  of  railroad  commissioners  and  that  the  pay¬ 
ments  made  by  each  of  the  railroad  companies  to  the  ter¬ 
minal  company  under  this  section  “shall  be  deemed  a  part 
of  their  operating  expenses”  and  vested  the  Supreme  Judicial 
Court  of  Massachusetts  or  any  justice  thereof  with  juris¬ 
diction  to  compel  the  making  of  such  payments.  Section  25 
provided : 

“The  terminal  company  shall  pay  a  franchise  tax  to 
the  Commonwealth  upon  the  true  market  value  of  its 
capital  stock,  without  any  deduction,  whatever,  but  its 
real  estate  required  by  this  act  to  be  used  by  said  rail¬ 
road  companies  shall  be  assessed  to  and  the  taxes 
thereon  shall  be  paid  by  said  railroad  companies,  and 
in  the  assessment  of  franchise  taxes  upon  said  railroad 
companies  each  of  them  shall  be  deemed  to  be  the 
owner  of  said  real  estate  in  the  proportion  in  which 
it  then  has  the  use  thereof  under  this  act.” 

Pursuant  to  this  act  The  Boston  Terminal  Company  was 
incorporated,  each  of  the  five  railroad  companies  subscribed 
for  20%  of  its  capital  stock,  and  the  terminal,  known  and 
herein  referred  to  as  the  South  Station,  and  its  approaches 
were  constructed.  The  New  York,  New  Haven  and  Hart¬ 
ford  has  acquired  the  railroad  of  New  England  Railroad 
Company  and  leased  the  railroads  of  Boston  and  Providence 
Railroad  Corporation  and  Old  Colony  Railroad  Company. 
The  New  York  Central  Railroad  Company  has  leased  the 
railroad  of  the  Boston  &  Albany  Railroad  Company.  The 
proportion  of  use  as  between  the  New  York,  New  Haven 


43 

i 

i 

and  Hartford  and  the  New  York  Central  as  of  the  valuation 
date  was  75%  by  the  former  and  25%  by  the  latter.! 

From  the  above  statement  it  is  clear  that  the  interest  of 
the  New  York,  New  Haven  &  Hartford  system  in  tlje  South 
Station  and  its  approaches  was  not  that  of  a  mere  stock¬ 
holder  in  the  terminal  company.  Upon  the  completion  of 
the  terminal  facilities  the  act  granted  to  the  New  Haven 
the  right  to  use  a  certain  proportion  thereof,  and,j  indeed, 
required  the  New  Haven  to  exercise  that  right  for  all  of  its 
terminal  passenger  business  in  Boston.  This  grant  was 

i 

unlimited  in  duration  and  therefore  perpetual.  The  grant  of 

i 

such  a  perpetual  right  to  use  property  constitutes  an  estate 
in  the  property  itself  for  the  reasons  and  under  the  decisions 
already  set  forth.  Owensboro  v.  Cumberland  Telephone  Co., 
230  U.  S.  58.  Georgia  v.  Cincinnati  Southern  Railway  Co., 
248  U.  S.  26.  j 

i 

i 

The  effect  of  the  act  was  to  impress  upon  the  terminal 
and  its  approaches  an  easement  in  fee  in  favor  of  the  New 
Haven  and  other  railroad  companies  authorized  and  re¬ 
quired  to  use  it.  This  interest  was  described  as  “ownership” 
for  certain  purposes  in  Section  10  providing  that  although 
the  terminal  company  shall  pay  a  franchise  tax,  the  “real 
estate  acquired  by  this  act  to  be  used  by  said  railroad  com¬ 
panies  shall  be  assessed  to  and  the  taxes  thereon  shall  be 
paid  by  said  railroad  companies  and  in  the  assessment  of 
franchise  taxes  upon  said  railroad  companies  each  of  them 
shall  be  deemed  to  be  the  owner  of  said  real  estatje  in  the 
proportion  in  which  it  then  has  the  use  thereof  uhder  this 
act.”  j 

In  his  opinion  Mr.  Chief  Justice  Wheat  disposed  of  the 
Carrier’s  claim  in  respect  of  the  South  Station  in  Ithis  lan¬ 
guage: 


“The  value  of  the  property  is  assigned  to  the  Boston 
Terminal  Company  and  is  reflected,  of  course,  in  the 
value  of  its  stock.  The  New  Haven  owns  80%  of  that 
stock.  Ownership  of  the  stock  carries  with  it  the  right 
to  use  the  terminal.  I  do  not  see  how  the  value  of  that 
right  can  be  separated  from  the  value  of  the  stock  and 
separately  valued.’7  (Record,  p.  449.) 

Ownership  of  the  stock  as  such  does  not  carry  with  it  the 
right  to  use  the  property.  To  be  sure  Section  2  did  authorize 
the  railroad  companies  to  subscribe  for  the  stock,  but  as 
mere  stockholders  they  acquired  no  right  to  use  the  prop¬ 
erty.  An  entirely  distinct  section  of  the  act,  Section  9, 
authorized  and  required  them  to  use  the  new  station  in¬ 
stead  of  the  stations  they  were  then  using  and  gave  the 
Supreme  Judicial  Court  jurisdiction  to  make  them  do  so. 

The  chief  justice  also  quoted  a  statement  by  counsel  that 
“our  reason  for  bringing  up  the  Boston  terminal  is  to  take 
a  consistent  position  with  the  New  York  terminal77  from 
which  he  inferred  that  “the  Boston  situation  was  not  stressed 
in  argument.77  The  concession  by  counsel  was  that  as  the 
railroad  companies  owned  the  stock  of  the  terminal  com¬ 
pany  the  valuation  of  the  property  to  the  latter  would  be 
reflected  in  the  value  of  the  stock.  That  of  course  is  true, 
but  just  as  the  New  Haven  has  rights  in  the  property  of  the 
Harlem  in  New  York  so  it  has  rights  in  the  property  of  The 
Boston  Terminal  Company  and  those  rights  should  be 
valued  to  it  irrespective  of  who  owns  the  capital  stock.  The 
chief  justice  seemed  to  think  that  as  owner  of  the  stock  its 
interest  in  the  property  would  be  adequately  represented 
by  having  the  value  of  the  property  assigned  to  the  ter¬ 
minal  company.  That  may  be  true  as  a  question  of  finance, 
but  it  is  not  true  for  purposes  of  valuation.  It  makes  a 
tremendous  difference  to  the  New  Haven  whether  it  is 
treated  as  a  stockholder  or  a  property  owner  because  it  is 
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doubtful  whether  capital  stock  is  “railway  property  held 
for  and  used  in  the  service  of  transportation”  wjthin  the 
meaning  of  the  rate-making  sections  of  the  Interstate 
Commerce  Act  whereas  terminal  property  certainly  is. 
Moreover,  the  proportions  are  not  the  same,  for  the  New 
Haven,  though  controlling  80%  of  the  stock,  uses  Only  75% 
of  the  property,  which  demonstrates  the  fallacy  of  the 
argument.  j 


It  was  the  Duty  of  the  Commission  to  Ascertain  and 
Report  the  Actual  Fair  Value  of  “All  |the 
Property  Owned”  by  the  Carrier 


The  Commission  did  not  purport  to  ascertain  and  report 
the  value  of  all  the  Carrier’s  property.  It  reported  something 
which  it  designated  “value  for  rate-making  purposes.”  As 


to  the  tracks  from  Woodlawn  to  43rd  Street  the  report  states 


(Record,  p.  64.) : 


“In  our  finding  of  value  of  the  property  owned  or 
used  in  common  carrier  service  for  rate-making  pur¬ 
poses,  we  are  of  the  opinion  that  no  specific  sum  should 
be  found  for  the  carrier’s  right  to  use  these  tracks.  It  is 
therefore  not  necessary  for  us  to  determine  i  whether 
the  right  of  use  in  the  carrier  is  best  defined  by  reference 
to  it  as  a  license  to  use,  an  easement  or  a  trackage  right. 
We  do  recognize  that  the  advantages  to  the  Carrier  of 
these  rights  are  valuable  and  essential  to  the  pperation 
of  its  property  as  a  wiiole.  Nevertheless,  for  |the  pur¬ 
pose  of  finding  a  rate  base,  it  is  distinguished  only 
by  its  magnitude  from  the  many  other  similar  rights 
of  carriers  to  the  joint  use  of  property  wholly  owned 
by  other  carriers.” 

I 

i 

i 
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As  to  the  joint  use  of  the  Grand  Central  Terminal  it  states 
(Record,  p.  66.) : 

“The  right  to  use  these  extensive  terminal  facilities 
is  a  commercially  valuable  contract  right  owned  by  the 
carrier,  and  this  joint  use  thereof  is  also  a  valuable 
asset  to  the  owning  company.  But  for  the  purpose 
of  ascertaining  the  value,  for  rate-making  purposes, 
of  the  carrier’s  property  owned  or  used  in  common 
carrier  service,  no  specific  value  will  be  reported  for 
the  right  of  the  carrier  to  the  use  of  this  property.” 

The  Commission  sets  out  to  find  a  rate  base  and  for  that 
purpose  excludes  from  valuation  part  of  the  Carrier’s  prop¬ 
erty  consisting  of  its  interest  in  the  New  York  and  Boston 
terminals  and  approaches.  That  the  Commission  was 
assuming  to  dictate  its  own  conception  of  a  proper  rate 
base  instead  of  ascertaining  and  reporting  the  actual  fair 
value  of  all  the  property  of  the  Carrier  is  apparent  upon  the 
face  of  the  report  where  the  Carrier’s  rights  in  the  tracks 
from  Woodlawn  to  43rd  Street  are  arbitrarily  excluded 
because  “for  the  purpose  of  finding  a  rate  base”  they  are 
“distinguished  only  by  their  magnitude  from  the  many 
other  similar  rights  of  carriers  to  the  joint  use  of  property.” 
The  Commission  makes  no  effort  to  place  a  value  on  what 
it  admits  are  rights  “valuable  and  essential  to  the  operation 
of  its  property  as  a  'whole,”  “a  valuable  asset  to  the  owning 
company.”  The  Commission  simply  determines  that  upon 
its  own  conception  of  a  proper  rate  base  this  “valuable 
asset”  should  not  be  valued. 

A.  Section  19a  itself  directs  the  Commission  to  report  the 
“value”  of  all  the  property  of  each  carrier  and  not  a 
value  for  any  special  or  limited  purpose. 
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1.  Subdivision  (a)  directs  the  Commission  to  j 

i 

“investigate,  ascertain  and  report  the  value  of  all  the 
property  owned  or  used  by  every  common  carrier  sub¬ 
ject  to  the  provisions  of  the  Act.” 

i 

j 

Subdivision  (b)  (First)  directs  it  to  ascertain  and  report  in 
detail  as  to  each  piece  of  property,  other  than  land,  o>vned  or 
used  for  purposes  of  common  carrier  “the  original  cost  to 
date,  the  cost  of  reproduction  new,  the  cost  of  reproduction 
less  depreciation”  and  an  analysis  of  the  methods  adopted. 
It  then  directs  the  Commission  to 

“in  like  manner  ascertain  and  report  separately  other 
values,  and  elements  of  value,  if  any,  of  the  property  of 
such  common  carrier.” 

| 

with  a  like  analysis  of  methods.  Subdivision  (b)  (Second) 
directs  it  to  state  the  original  cost  of  all  lands,  rights  of 
way  and  terminals  owned  or  used  for  the  purposes  of  a 
common  carrier  and 

“the  present  value  of  the  same.” 

! 

Subdivision  (c)  requires  the  investigation  to  show  j 

i 

“the  value  of  the  property  of  every  common  carrier” 

as  a  whole  and  separately  by  states.  Subdivision  (i)  makes 
the  final  valuation  prima  facie  evidence 

j 

“of  the  value  of  the  property” 

•  I 

in  all  proceedings  under  the  Act  and  in  all  judicial  proceedings 
for  its  enforcement  or  to  enjoin,  set  aside,  annul  or  suspend 
orders  of  the  Commission. 

Throughout  these  provisions  the  thing  to  be  ascertained 
and  reported  is  the  “value”  of  the  property.  Neither  by 
definition  nor  implication  is  there  any  suggestion  that  the 
value  should  be  a  special  or  restricted  value,  a  value  for 


i 
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any  particular  purpose  or  any  different  value  from  the 
actual  pecuniary  or  economic  value  which  would  be  placed 
upon  it  in  ordinary  commercial  transactions.  There  is  no 
qualification  of  the  positive,  explicit  and  peremptory  duty 
thus  imposed  on  the  Commission. 

Doubtless  Congress  intended  the  Commission  to  exercise 
judgment  and  discretion  in  ascertaining  the  value  of  the 
property  to  be  inventoried,  in  fact  subdivision  (e)  provides 
that  all  rules  and  regulations  made  by  the  Commission  “for 
the  purpose  of  administering  the  provisions  of  this  sec¬ 
tion’ ’  shall  have  the  force  and  effect  of  law,  but  nowhere  is 
the  Commission  invested  with  any  judgment  or  discretion 
to  exclude  from  the  inventory  any  property  owned  by  the 
carrier  or  to  make  any  special  or  restricted  valuation  which 
has  that  effect.  In  granting  a  writ  of  mandamus  to  compel 
the  Commission  to  consider  and  act  in  respect  of  each  item 
mentioned  in  Section  19a  the  highest  court  has  referred 
to  the  language  of  that  section  as  a  “direct  and  express  com¬ 
mand,’  Kansas  City  Southern  Railway  Company  v.  Inter¬ 
state  Commerce  Commission ,  252  U.  S.  178,  187,  hereinafter 
discussed  at  length.  The  command  here  is  to  inventory  “all 
the  property  owned”  by  the  carrier. 

2.  The  Commission  contends  that  the  “property”  to  be 
valued  is  only  the  physical  property,  not  incorporeal  here¬ 
ditaments  or  other  estates  equally  recognized  by  law  as 
property.  Congress  has  rejected  this  contention  by  the 
very  language  of  Section  19a.  In  prescribing  the  primary 
duty  of  the  Commission  Subdivision  (a)  directs  the  valua¬ 
tion  of  “all  the  property”  owned  or  used  by  every  common 
carrier.  The  same  subdivision  then  prescribes  the  taking 
of  the  inventory  in  this  significant  language: 

“The  Commission  shall  make  an  inventory  which 
shall  list  the  property  of  every  common  carrier  ...  in 
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detail,  and  show  the  value  thereof  as  hereinafter  provided, 
and  shall  classify  the  'physical  property ,  asl  nearly 
as  practicable,  in  conformity  with  the  classification  of 
expenditures  for  road  and  equipment,  as  prescribed 
by  the  Interstate  Commerce  Commission.”  j  (Italics 
ours.) 


Here  in  the  same  sentence  Congress  distinguishes  between 
‘ ‘property”  and  “physical  property” — and  note  wihat  the 
distinction  is.  The  Commission  is  to  inventory  the  “prop¬ 
erty”  and  show  the  value  thereof ,  the  value  of  all  the  prop¬ 
erty  owned  or  used  by  the  carrier  and  in  so  doing  the! “physi¬ 
cal  property”  is  to  be  classified  according  to  the  Commission’s 
accounting  rules.  Had  Congress  intended  the  inventory 
to  include  only  the  physical  property  the  sentence  would 
have  read  “The  Commission  shall  make  an  inventory  of 
the  property  and  classify  it,  as  nearly  as  practicable]  in  con¬ 
formity,  etc.”  By  further  providing  in  the  same  sentence 
that  the  value  to  be  shown  in  the  inventory  was  to  be  the 
value  “thereof,”  referring  to  the  “property”  as  distinguished 
from  the  “physical  property”  Congress  made  it  only  too 
plain  that  the  inventory  was  to  show  two  separate  things, 
the  value  of  all  the  property  owned  or  used  by  the  carrier, 
whether  physical  or  incorporeal,  and  the  classification 
of  the  physical  property.  Any  special  or  restricted  val¬ 
uation  resulting  in  the  exclusion  of  all  but  physical  prop¬ 
erty  is  an  unauthorized  departure  from  the  plain  meaning 
of  the  act. 


3.  Subdivision  (b)  (Third)  requires  that  the  investigation 
and  report  shall  show  separately 

“the  property  held  for  purposes  other  than  those  of  a 
common  carrier,  and  the  original  cost  and  present 
value  of  the  same.” 


! 

i 
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and  the  valuation  thereof  is  to  be  made  in  the  same  manner 
as  that  of  property  held  for  purposes  of  a  common  carrier 
for  in  (Fourth)  the  Act  proceeds  to  lay  down  a  general 
method  of  valuation  to  be  adopted  by  the  Commission  in 
ascertaining  the  original  cost  “of  the  property  of  such 
common  carrier.”  It  cannot  be  supposed  that  in  valuing 
property  held  for  purposes  other  than  those  of  a  common 
carrier  the  Commission  was  to  ascertain  and  report  a  dif¬ 
ferent  value  from  that  used  in  commercial  transactions,  yet 
the  Act  requires  the  valuation  of  both  classes  of  property 
without  distinction  as  to  method  or  result. 

B.  The  final  valuation  must  show  the  value  of  all  the  property 
of  each  carrier  so  that  it  may  he  susceptible  of  use  not  only 
in  ratemaking  but  for  the  several  other  purposes  for  which 
the  Act  makes  it  prima  facie  evidence. 

The  Commission  has  reported  what  it  calls  a  “value  for 
ratemaldng  purposes,”  but  the  making  of  rates  is  only  one 
of  the  several  purposes  for  which  the  final  valuation  is  made 
prima  facie  evidence  of  the  value  of  the  property. 

Consolidation.  Section  5  requires  the  Commission  to 
prepare  and  adopt  a  plan  of  consolidation  of  all  the  railway 

i 

properties  into  a  limited  number  of  systems  and  Subdivision 
(6)  (b)  thereof  provides: 

“The  value  of  the  properties  sought  to  be  consoli¬ 
dated  shall  be  ascertained  by  the  Commission  under 
Section  19a  of  the  Act.” 

Recapture .  Under  Subdivision  (6)  of  Section  15a  one-half 
of  the  annual  net  railway  operating  income  in  excess  of  6% 
of  the  value  of  the  railway  property  held  or  used  by  a 
carrier  in  the  service  of  transportation  is  recoverable  by  the 
Commission  for  the  purpose  of  establishing  a  general  rail- 
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road  contingent  fund  from  which  loans  to  less  fortunate  car¬ 
riers  may  be  made  and 

“The  value  of  such  railway  property  shall  be  deter¬ 
mined  by  the  Commission  in  the  manner  provided  in 
paragraph  (4).” 


and  paragraph  (4)  provides  that 


“Whenever  pursuant  to  Section  19a  of  this  Act  the 
value  of  the  railway  property  of  any  carrier  held  and 
used  in  the  service  of  transportation  has  been  finally 
ascertained,  the  value  so  ascertained  shall  be!  deemed 
by  the  Commission  to  be  the  value  thereof!  for  the 
purpose  of  determining  such  aggregate  valuel77 


referring  to  the  aggregate  value  of  such  property  of  the 
carriers  “as  a  whole  or  as  a  whole  in  each  of  such  rate  groups 
or  territories  as  the  Commission  may  from  time;  to  time 
designate.7  7 

Division  of  joint  rates.  Issuance  of  securities.  In  addition 
to  the  above  mentioned  specific  provisions  the  final  valua¬ 
tion  also  becomes  prima  facie  evidence  for  other  purposes 
where  the  value  of  the  property  is  involved  because  when¬ 
ever  any  proceeding  raising  a  question  as  to  such  value  is 
initiated  the  provision  of  Subdivision  (i)  of  Section  19a 


making  the  final  valuation 

“ prima  facie  evidence  of  the  value  of  the  property  in  all 
proceedings  under  the  Act ...  as  of  the  date  of  the 
fixing  thereof  and  in  all  judicial  proceedings  for  the  en¬ 
forcement  of  the  Act .  .  .  and  in  all  judicial  prbceedings 
brought  to  enjoin,  set  aside,  annul,  or  suspend,!  in  whole 
or  in  part,  any  order  of  the  Interstate  Commerce  Com¬ 
mission.77  ! 


is  applicable.  The  value  of  the  property  of  a  carrier  is  in¬ 
volved  under  Subdivision  (6)  of  Section  15  directing  the 
Commission  in  prescribing  the  division  of  joint  rates  to  give 


i 


j 

i 

i 
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due  consideration  to  a  “fair  return  upon  the  railway  prop¬ 
erty  held  for  and  used  in  the  service  of  transportation”  by 
the  respective  carriers.  It  is  also  involved  under  Sub¬ 
division  (2)  of  Section  20a  giving  the  Commission  juris¬ 
diction  over  the  issuance  of  securities  by  the  several  car¬ 
riers. 

All  of  these  purposes  draw  in  question  not  the  value  of  the 
property  of  the  carriers  as  a  whole  or  by  groups,  as  in  the 
case  of  rate-making,  but  the  value  of  the  property  of  each 
individual  carrier  as  contrasted  with  the  value  of  the  prop¬ 
erty  of  some  other  carrier.  The  Carrier  contends,  as  will 
hereinafter  more  fully  appear,  that  under  the  Act  and  the 
decisions  of  our  highest  court  the  true  value  even  for  rate¬ 
making  purposes  is  the  actual  fair  value  of  the  property  used 
in  the  sendee  to  which  the  rates  apply.  But  whatever  may 
be  said  in  favor  of  a  special  rate  base  for  use  in  establishing 
rates  which  as  between  the  carriers  as  a  whole  and  the 
public  will  yield  a  fair  return  on  the  aggregate  property 
devoted  to  public  use,  no  base  other  than  the  actual  fair 
value  of  the  property  of  any  particular  carrier  can  be  used 
in  determining  its  own  individual  rights  as  an  owner  of 
private  property.  That  property  owned  by  a  railroad  com¬ 
pany  does  not  lose  the  constitutional  protection  afforded 
to  private  property  by  reason  of  being  devoted  to  public 
use  has  been  decided  many  times.  As  was  said  in  Western 
Union  Telegraph  Company  v.  Pennsylvania  Railroad  Com¬ 
pany ,  195  U.  S.  540  at  569: 

“In  Swett  v.  Rechel ,  Cherokee  Nation  v.  Kansas  Railway 
Co .,  and  Kohl  v.  U.  S.,  all  cited  supra,  the  property  to 
which  the  constitutional  protection  was  applied  was 
property  in  private  use.  Their  doctrine  applies  as  well 
to  private  property  devoted  to  a  public  use.  ...  A  rail¬ 
road’s  right  of  way  has,  therefore,  the  substantiality  of 
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the  fee,  and  it  is  private  property  even  to  the  public 
in  all  else  but  an  interest  and  benefits  in  its  uses.;  It  can¬ 
not  be  appropriated  in  whole  or  in  part  except  upon  the 
payment  of  compensation.  In  other  words,  it  is  en¬ 
titled  to  the  protection  of  the  constitution,  an<i  in  the 
precise  manner  in  which  protection  is  given.”  j 

Following  this  line  of  reasoning  the  federal  courts  on 
two  different  occasions  have  held  that  under  Section  19a 
it  is  the  duty  of  the  Commission  to  ascertain  and  report 
an  actual  fair  value  susceptible  of  use  for  any  purpose. 
In  Los  Angeles  &  Salt  Lake  Railway  Company  vi  United 
States,  8  Fed.  (2d)  (D.C.  Cal.)  747,  the  Court  said  at  p.  757: 

“Congress  not  only  in  effect  approved  and  made  ap¬ 
plicable  to  the  Interstate  Commerce  Commission  that 
law,  by  in  express  terms  declaring  that  the  alction  of 
the  said  Interstate  Commerce  Commission,  ip  ascer¬ 
taining  and  fixing  the  value  of  the  property  of  the 
transportation  companies  as  a  basis  for  the  fixing  of 
rates  to  be  charged  by  them  should  be  governed  by  the 
law  of  the  land,  but  by  further  expressly  declaring  as 
has  been  seen,  that  the  said  Commission  should  fix 
its  value,  not  for  any  one  particular  purpose ,j  but  its 
value;  that  is  to  say,  its  real  value  at  the  time  of  the 
fixing  of  the  rates  authorized  to  be  charged  for  such 
service.”  (Italics  ours.) 

In  Kansas  City  Southern  Railway  Company  v.j  United 
States,  19  Fed.  (2d)  (D.  C.  Mo.)  591,  the  court  specifically 
rejected  the  Commission’s  standard  method  of  valuing  the 
property  “for  rate-making  purposes,”  saying  at  p.  598: 

“The  final  valuation  by  order  of  March  4,  1924,  was 
fixed  at  $49,016,268,  and  such  value  was  limited  to  a 
valuation  ‘for  rate-making  purposes.’  The  Coiiimission 
had  no  right  thus  to  restrict  a  valuation  which,  when 
finally  made,  was  designed  to  become  prima  facie  evi- 
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dence  ‘in  all  proceedings  under  the  Act  to  Regulate 
Commerce  ...  in  all  judicial  proceedings  for  the  en¬ 
forcement  of  the  act  .  .  .  and  in  all  judicial  proceedings 
brought  to  enjoin,  set  aside  or  suspend  in  whole  or  in 
part  any  order  of  the  Interstate  Commerce  Commis¬ 
sion.’  The  congressional  purpose  was  for  an  ascer¬ 
tainment  and  report  on  the  true  value  of  the  properties 
of  the  carrier.” 

Both  of  these  cases  were  subsequently  reversed,  the  former 
in  273  U.  S.  299  and  the  latter  in  275  U.  S.  500,  but  solely 

i 

upon  the  ground  that  as  the  final  valuation  is  not  an  “order” 
of  the  Commission  within  the  meaning  of  the  Urgent  De¬ 
ficiencies  Act  the  courts  have  no  jurisdiction  to  review  them 
upon  a  bill  in  equity  brought  under  the  provisions  thereof, 
a  point  to  which  more  particular  reference  will  hereinafter 
be  made. 

C.  Even  for  rate-making  purposes  the  Commission  is  required 
to  include  in  the  rate  base  all  the  property  of  each  carrier 
which  is  uheld  for  and  used  in  the  service  of  transporta¬ 
tion .” 

Presumably  the  Commission  claims  to  find  its  authority 
for  making  a  valuation  “for  rate-making  purposes”  in  the 
language  of  Subdivision  (4)  of  Section  15a,  added  by  act 
of  February  28,  1920,  41  Stat.  L.  488,  providing  that 

“For  the  purposes  of  this  section,” 

namely  the  purpose  of  determining  the  “aggregate  value 
of  the  railway  property”  of  the  carriers  upon  which  they 
will  earn  an  “aggregate  annual  net  operating  income  equal, 
as  near  as  may  be,  to  a  fair  return,” — 

“such  aggregate  value  of  the  property  of  the  carriers 
shall  be  determined  by  the  Commission  from  time  to 
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time  and  as  often  as  may  be  necessary.  Tfre  Com¬ 
mission  may  utilize  the  results  of  its  investigation 
under  Section  19a  of  this  Act,  in  so  far  as  deemed  by  it 
available,  and  shall  give  due  consideration  to  all  the 
elements  of  value  recognized  by  the  law  of  the  land 
for  rate-making  purposes,  and  shall  give  to  the  property 
investment  account  of  the  carriers  only  tljiat  con¬ 
sideration  which  under  such  law  it  is  entitled  to  in 
establishing  values  for  rate-making  purposes.  Whenever 
pursuant  to  Section  19a  of  this  Act  the  value  of  the 
railway  property  of  any  carrier  held  for  and  used  in  the 
service  of  transportation  has  been  finally  ascertained, 
the  value  so  ascertained  shall  be  deemed  by  the  Com¬ 
mission  to  be  the  value  thereof  for  the  purpose  of 
determining  such  aggregate  value.” 

The  Commission  relies  on  the  provision  directing  it  to 

“give  due  consideration  to  all  the  elements  of  value 
recognized  by  the  law  of  the  land  for  rate-making 
purposes,” 

followed  by  the  provision  that 

“whenever  pursuant  to  Section  19a  of  this  j  Act  the 
value  of  the  railway  property  of  any  carrier  held  for 
and  used  in  the  service  of  transportation  has  been 
finally  ascertained,  the  value  so  ascertained  shall  be 
deemed  by  the  Commission  to  be  the  value  thereof  for 
the  purpose  of  determining  such  aggregate  value.” 

The  Commission  has  proceeded  upon  the  theory  that  its 
duty  is  first  to  determine  under  Section  15a  what  property 
and  what  basis  of  valuation  should  be  used  in  establishing 
a  rate  base  or  a  “value  for  rate-making  purposes; '  and  to 
report  that  rate  base  as  being  the  “value”  under  Section 
19a  of  such  of  the  property  as  is  “held  for  and  used  in  the 
service  of  transportation.”  The  Carrier  contend^  that  on 
the  contrary  it  is  the  duty  of  the  Commission  to  |ascertain 
and  report  under  Section  19a  by  application  of  the  principles 
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of  valuation  in  common  use  in  commercial  transactions  the 
actual  fair  value  of  all  the  property  of  each  carrier  and  the 
“value* ’  so  determined  of  that  part  of  its  property  “held 
for  and  used  in  the  service  of  transportation*  *  automati¬ 
cally  becomes  the  rate  base  or  “value  for  rate-making  pur¬ 
poses**  under  Section  15a. 

The  question  is  of  tremendous  importance  to  the  Com¬ 
mission  and  the  public  as  well  as  to  the  carriers.  The  mem¬ 
bers  of  the  Commission  have  been  by  no  means  unani- 
mous  in  their  attitude  towards  this  question.  In  Atlanta , 
Birmingham  &  Atlantic  Railroad  Company ,  75  I.  C.  C.  645 
at  page  665  and  666,  and  Kansas  City  Southern  Railway 
Company,  84  I.  C.  C.  113,  at  page  117,  the  position  of  the 
majority  that  the  value  under  Section  19a  must  be  a  special 
“value  for  rate-making  purposes**  is  set  forth  at  length. 
The  position  of  the  carriers  that  the  Commission  must  ac¬ 
cept  as  “value  for  rate-making  purposes**  under  Section  15a 
the  actual  fair  value  reported  under  Section  19a  of  all 
the  property  held  for  common  carrier  purposes  can  hardly 
be  expressed  more  effectively  than  in  the  language  of  Com¬ 
missioner  Potter  in  the  Kansas  City  Southern  valuation,  at 
page  124: 

“It  is  not  for  us  to  determine  the  amount  upon 
which  the  carriers  ‘are  entitled  to  earn  a  fair  return.* 
The  law  does  that  in  clear  and  positive  manner.  The 
amount  is  the  ‘value*  of  the  property,  nothing  different 
and  neither  more  nor  less.  We  are  authorized  only  to 
determine  value.  When  we  determine  value,  the  law 
determines  that  that  value  shall  be  the  amount  on 
which  the  carriers  are  entitled  to  earn  a  return.  Seem¬ 
ingly  we  violate  the  law  when  we  determine  an  amount 
on  which  w^e  think  the  carrier  should  be  allowed  to 
earn  a  fair  return  and  then  arbitrarily  call  that  amount 
value.** 
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and  after  pointing  out  that  in  ordinary  public  utility  val¬ 
uations  there  might  be  a  difference  between  value  for  rate- 
making  purposes  and  value  for  purposes  of  sale  or  con¬ 
demnation 

S 

j 

“It  appears  that  under  the  valuation  act  jand  the 
interstate  commerce  act  they  are  the  same,  but,  except 
where  this  is  required  by  statute,  they  need  not  be  the 


same. 


7) 


Although  his  views  did  not  prevail  with  the  majority  of  the 
members  of  the  Commission  they  appear  to  be  more  nearly 
in  conformity  with  such  intimations  as  are  found  in  subse¬ 
quent  decisions  of  the  courts. 

i 

1.  The  difficulties  caused  by  first  determining  an  arbi¬ 
trary  rate  base  under  Section  15a  and  then  calling  that 
the  value  of  the  property  under  Section  19a  for  purposes  of 
consolidation,  recapture,  division  of  joint  rates  and  the 
issuance  of  securities  have  been  pointed  out  with  tbe  unfair 

I  _ 

and  unconstitutional  results  which  flow  therefromj  When, 
however,  the  actual  fair  value  of  the  property  is  first  deter¬ 
mined  under  Section  19a  and  then  used  as  the  rate  base 

j 

under  Section  15a  all  the  various  sections  of  the  Act  can  be 
interpreted  and  administered  harmoniously  and  fairly. 

Section  19a,  enacted  March  1,  1913,  makes  no  mention 
of  “value  for  rate-making  purposes.”  The  Commission  is  to 
find  the  “value”  of  all  the  property,  both  that  held  for 
purposes  of  a  common  carrier  and  that  held  for  purposes 
other  than  those  of  a  common  carrier.  By  amendment 
enacted  February  28,  1920,  that  value  was  made  prima 
facie  evidence  in  consolidation,  recapture,  division:  of  joint 
rates  and  the  issuance  of  securities,  where  the  valiie  of  the 
property  as  between  each  carrier  and  the  other  carriers, 
their  individual  rights  as  owners  of  private  property,  are  in- 
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volved.  As  part  of  the  same  amendment  Congress  also 
enacted  Section  15a  directing  the  Commission  to 

“initiate,  modify,  establish  and  adjust  such  rates  so  that 
carriers  as  a  whole  .  .  .  will  .  .  .  earn  an  aggregate  an¬ 
nual  net  railway  operating  income  equal,  as  nearly 
as  may  be,  to  a  fair  return  upon  the  aggregate  value 
of  the  railway  property  of  such  carriers  held  for  and 
used  in  the  service  of  transportation.” 

but  Congress  did  not  leave  it  to  the  Commission  to  deter¬ 
mine  in  its  discretion  what  should  constitute  such  “aggregate 
value”  upon  which  the  rates  were  to  be  based,  the  rate  base. 
On  the  contrary  in  Subdivision  (4)  Congress  provided  that 
the  final  valuation  under  Section  19a. 

“shall  be  deemed  by  the  Commission  to  be  the  value 
thereof.” 

The  only  place  where  Congress,  either  in  the  original  act 
or  in  the  amendment,  makes  any  reference  to  a  value  for 
rate-making  purposes  is  in  the  second  sentence  of  Sub¬ 
division  (4)  authorizing  the  Commission  to  utilize  the  re¬ 
sults  of  its  investigation  under  Section  19a  “insofar  as 
deemed  by  it  available,”  in  other  w^ords,  pending  com¬ 
pletion  of  the  final  report,  and  directing  it  to 

“give  due  consideration  to  all  the  elements  of  value 
recognized  by  the  law  of  the  land  for  rate-making 
purposes.” 

This  sentence  is  the  Commission’s  guide  in  establishing  rates 
upon  which  the  carriers  will  earn  a  fair  return  pending  the 
completion  of  its  final  valuation  under  Section  19a.  Con¬ 
gress  intended  to  make  clear  to  the  Commission  that  the 
rate  base  to  be  used  pending  such  final  valuation  was  to  be 
the  standard  rate  base  prescribed  by  the  law  of  the  land, 
namely,  the  actual  fair  value  of  the  property  “held  for  and 
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used  in  the  service  of  transportation.”  By  so  doing  Congress 
dispensed  with  the  necessity  of  changing  the  rates  when  the 
final  valuation  should  be  completed  because  the  final  val¬ 
uation  would  also  be  based  on  the  actual  fair  value  of  that 

i 

property.  There  is  no  reference  to  “value  for  rate-making 
purposes”  in  the  third  sentence  of  Subdivision  4  providing 
that  the  final  valuation  under  Section  19a  shall  be  deemed 
to  be  the  value  under  Section  15a  for  the  very  reason  that 
the  Commission  no  longer  needed  any  guide  for  determining 
the  rate  base  because  the  rate  base  became  automatically 
determined  by  the  final  valuation. 

i 

2.  The  value  is  spoken  of  in  Section  15a  as  a  value  “for 
rate-making  purposes”  because  Congress  in  this  section 
was  dealing  with  rates  and  in  the  next  place  only  that  part 
of  the  property  “held  for  and  used  in  the  service  |of  trans¬ 
portation”  was  involved,  but  under  the  law  of  the  land, 
specifically  adopted  by  Congress  as  the  test,  the  value  for 
rate-making  purposes  is  the  actual  fair  value  of  all  the 
property  used  in  the  public  service  and  a  valuation  which 
omits  part  of  that  property  is  not  a  proper  rate  bage. 

In  the  words  of  Mr.  Justice  McReynolds  speaking  for  the 
majority  of  the  court  in  the  most  famous  recent  valuation 
case,  St.  Louis  &  O’Fallon  Railway  Company  v.  United 
States ,  279  U.  S.  461,  at  page  484:  j 

“Paragraph  4,  §15a,  directs  that  in  determining 
values  of  railway  property  for  purposes  of  recapture  the 
Commission  ‘shall  give  due  consideration  tb  all  the 
elements  of  value  recognized  by  the  law  of  the  land 
for  rate-making  purposes’  .  .  .  This  is  an  express  com¬ 
mand;  and  the  Carrier  has  a  clear  right  to  demand  com¬ 
pliance  therewith. 

“The  elements  of  value  recognized  by  the  law  of  the 


i 


i 
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land  for  rate-making  purposes  have  been  pointed  out 
many  times  by  this  Court.” 

citing  the  leading  case  of  Smyth  v.  Ames ,  169  U.  S.  466  and 
many  subsequent  decisions  establishing  the  proposition 
that  value  for  rate-making  purposes  means  actual  fair 

i 

value  of  all  the  property  used  in  the  service.  Although  the 
decision  in  the  O'Fallon  case  was  by  a  divided  court  there 
was  no  dissent  among  the  justices  upon  this  proposition  as 
evidenced  by  the  following  passage  from  the  dissenting 
opinion  of  Mr.  Justice  Brandeis  at  p.  505: 

“It  follows  that  since  the  carrier  is  required  by  the 
rule  of  Smyth  v.  Ames ,  reaffirmed  in  the  Southwestern  Bell 
case,  to  determine  the  rate  base  under  §15a  by  actual 
value  as  distinguished  from  prudent  investment  .  .  .  ” 
(Italics  ours.) 

The  whole  tenor  of  the  Act  discloses  an  effort  on  the 
part  of  Congress  to  adopt  not  only  the  general  rule  that 
actual  fair  value  of  all  the  property  used  in  the  service  is 
the  only  constitutional  rate  base,  but  also  the  particular 
items  enumerated  in  their  earlier  decisions  as  the  proper 
elements  for  determining  such  actual  fair  value.  Let  us  ex¬ 
amine  the  following  passage  from  Smyth  v.  Ames,  p.  546: 

“We  hold,  however,  that  the  basis  of  all  calculations 
as  to  the  reasonableness  of  rates  to  be  charged  by  a 
corporation  maintaining  a  highway  under  legislative 
sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public.  And  in 
order  to  ascertain  that  value,  the  original  cost  of  con¬ 
struction,  the  amount  expended  in  permanent  im¬ 
provements,  the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the 
original  cost  of  construction,  the  probable  earning 
capacity  of  the  property  under  particular  rates  pre¬ 
scribed  by  statute,  and  the  sum  required  to  meet  operat- 
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ing  expenses,  are  all  matters  for  consideration ;  and  are 
to  be  given  such  weight  as  may  be  just  and  right  in 
each  case.” 

| 

Congress  left  to  the  Commission  the  weight  to  be  given  each 
element,  but  it  directed  the  Commission  to  consider  every 
one  of  them.  The  first  element  mentioned  in  Smyth  jv.  Ames 
is  “original  cost  of  construction”  and  in  Subdivision  (b) 
(First)  of  Section  19a  the  Commission  is  directed  to  ascer¬ 
tain  and  report  the  “original  cost  to  date.”  The  second 
element  was  “amount  expended  in  permanent  improve¬ 
ments”  and  Subdivision  (b)  (Second)  directs  a  separate  re¬ 
port  of  “improvements.”  The  third  element  was  “amount 
and  market  value  of  its  bonds  and  stocks”  and  Subdivision 

i 

(b)  (Fourth)  requires  a  history  showing  “increases; and  de¬ 
creases  in  stock,  bonds  or  other  securities.”  The  fourth 
element  was  “present  as  compared  with  original  cost  of 
construction”  and  Section  19a  in  various  instances  directs 
the  ascertainment  of  “reproduction  cost  less  depreciation” 
and  “present  value.”  The  fifth  element  was  “earping  ca¬ 
pacity”  and  Subdivision  (b)  (Fourth)  directs  a  report  on 
the  “net  and  gross  earnings.” 

i 

! 

3.  In  using  the  expression  “value  for  rate-making  pur¬ 
poses”  Congress  was  merely  using  descriptive  words  to 
distinguish  the  value  of  that  part  of  the  property  us£d  in  the 
service  from  the  value  of  the  rest  of  the  property.  It  by  no 
means  intended  to  authorize  the  Commission  to  determine 
two  kinds  of  value  for  the  same  property.  It  did  not  con¬ 
template  that  the  value  of  property  can  vary  according  to 
the  purpose  for  which  it  is  to  be  used.  That  contention  has 
long  since  been  disposed  of  as  part  of  the  “law  of  tiie  land” 
in  the  Minnesota  Rate  Case ,  230  U.  S.  352,  449,  where  the 
court  refused  to  accept  a  valuation  made  “for  railway  pur¬ 
poses,”  Mr.  Justice  Hughes  saying  at  p.  451 : 
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“It  is  urged  that,  in  this  view,  the  Company  would  be 
bound  to  pay  the  ‘railway  value’  of  the  property.  But, 
supposing  the  road  to  be  abolished  and  the  lands  to  be 
held  by  others,  the  owner  of  each  parcel  would  be  en¬ 
titled  to  receive  on  its  condemnation,  its  fair  market 
value  for  all  its  available  uses  and  purposes.  If,  in  the 
case  of  such  an  owner,  his  property  had  a  peculiar  or 
special  adaptation  for  railroad  purposes,  that  would  be 
an  element  to  be  considered.  .  .  .  But  still  the  inquiry 
would  be  as  to  the  fair  market  value  of  the  property;” 

As  applied  to  this  very  Section  19a  the  District  Court  of 
California  in  Los  Angeles  &  Salt  Lake  Railway  Co.  v.  U.  S. 
S  Fed.  2nd  747  referred  to  above,  subsequently  reversed  on 
jurisdictional  grounds  only,  said  at  p.  756: 

“In  no  place  in  any  of  the  statutes  bearing  upon  the 
question  do  we  find  even  an  implication  of  any  authority 
on  the  part  of  the  Commission  to  find  that  any  of  the 
property  of  any  common  carrier  used  in  its  transpor¬ 
tation  business  has  two  kinds  of  value.  It  is  the  true 
actual  value  of  such  property,  and  that  only,  as  we 
think,  that  the  statutes  in  question  authorize  and  re¬ 
quire  the  Interstate  Commerce  Commission  to  ascer¬ 
tain  and  fix,  and  that,  it  is  obvious,  it  has  not  done. 

“By  the  well-established  ‘law  of  the  land’  public 
bodies,  charged  with  the  duty  of  fixing  rates  to  be 
charged  by  corporations  or  individuals  for  the  fur¬ 
nishing  of  water  to  the  public  for  irrigation,  domestic,  or 
other  useful  purposes,  are  required  to  investigate, 
ascertain,  and  determine,  as  a  basis  for  the  rates  au¬ 
thorized  to  be  charged  therefor,  the  true  actual  value 
of  the  property  used  in  such  business  at  the  time 
the  rates  are  authorized  to  be  charged.  It  was  so  de¬ 
cided  by  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  California  in  the  case  of  San 
Diego  Land  &  Town  Co.  v.  City  of  National  City ,  74  Fed. 
79,  and  San  Diego  Land  &  Town  Co.  v.  Jasper ,  110  Fed. 
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702,  respectively  affirmed  by  the  Supreme  Court  of 
the  United  States  in  174  U.  S.  739,  19  S.  Ct.|804,  43 
L.  Ed.  1154,  and  189  U.  S.  439,  23  S.  Ct.  571,  47  L.  Ed. 
892.  That  remains  a  part  of  the  daw  of  the  land.’  ” 

4.  Section  15a  (2)  requires  the  Commission  to  initiate, 
modify,  establish  or  adjust  rates 

“so  that  carriers  as  a  whole  (or  as  a  whole  in  each  of  such 
rate  groups  or  territories  as  the  Commission  may  from 
time  to  time  designate)  will” 


earn  an  aggregate  annual  net  railway  operating!  income 
equal,  as  near  as  may  be,  to  a  fair  return  upon  the  aggregate 
value  of  the  railway  property  of  such  carriers  held  for  and 
used  in  the  service  of  transportation. 

For  purposes  of  this  section  the  Commission,  a$  alleged 
in  the  petition  and  admitted  in  the  answer,  has  recognized 
the  New  England  territory,  which  includes  the  entire  system 
of  the  Carrier,  as  a  separate  rate  group  from  what  is  known 
as  Trunk  Line  territory,  which  includes  the  New  York 
Central.  The  Commission  has  held  that  for  this  purpose 


u 


New  England  should  be  deemed  to  include  all  points 
in  the  New  England  States  and  all  points  in  the  State 
of  New  York  served  directly  by  one  or  more  of  the  fol¬ 
lowing  carriers:  ...  New  York,  New  Haven  j&  Hart¬ 
ford.” 


Eastern  Class  Rate  Investigation ,  164  I.  C.  C.  314  at  404, 
decided  May  13,  1930.  Rates  for  New  England  territory, 
thus  defined  to  include  New  York  points,  are  based  on 
property  of  New  England  carriers  in  New  England  and  at 
those  points.  Accordingly  rates  to  be  charged  by  ^he  New 
York,  New  Haven  &  Hartford  for  service  into  New  York  are 
required  to  yield  a  fair  return  on  all  the  property  of  that 
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carrier  including  property  along  its  entrance  into  New 
York  City.  To  assign  any  of  that  property  to  the  New  York 
Central  would  result  in  disparity  of  rates  between  New 
England  and  Trunk  Line  territory. 


Ill 

The  Arbitrary  Rule  Against  Valuing  the  Right  to  Use 
Physical  Property,  Even  Though  Constituting  an 
Estate  Therein,  Adopted  by  the  Commission  in 
The  Texas  Midland  Railroad  Case,  and  Fol¬ 
lowed  Here,  is  in  Conflict  with  the 
Provisions  of  the  Act. 

The  final  valuation  fails  to  place  any  value  on  the  rights 
of  the  Carrier  in  the  tracks  from  Woodlawn  to  43rd  Street, 
the  Grand  Central  Terminal  and  The  Boston  Terminal 
Company  property,  not  because  those  rights  were  not 
“property,”  not  because  they  were  not  valuable,  but  be¬ 
cause  upon  the  rate  base  which  the  Commission  has  seen  fit 
to  adopt  no  value  is  assigned  the  rights  of  one  carrier  in 
physical  property  constructed  or  acquired  by  another 
carrier  subject  to  those  rights.  Conceiving  its  duty  under 
Section  19a  to  be  limited  to  making  a  physical  valuation  of 
each  piece  of  property  owned  or  used  by  a  carrier,  the  Com¬ 
mission  disregards  what  it  calls  “contracts  for  the  use  of 
property”  even  though  those  contracts,  as  here,  create  a 
legal  estate,  an  incorporeal  hereditament,  in  the  property 
itself.  The  Commission  cannot  thus  arbitrarily  exclude 
from  valuation  such  an  estate  in  property.  It  is  “property” 
and  it  is  “owned”  by  the  carrier  and  therefore  it  becomes  the 
duty  of  the  Commission  to  ascertain  and  report  its  value. 
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The  Commission  is  disturbed  by  the  practical  diffi¬ 
culties  which  might  arise  in  undertaking  to  value  the  many 
contracts  which  carriers  have  made  with  each  other  covering 
the  joint  use  of  tracks  or  terminals  and  accordingly  has 

i 

adopted  the  arbitrary  rule  that  no  value  will  be  assigned  for 
such  contracts.  The  Commission  says  that  to  value  j  the  con¬ 
tracts  separately  from  the  physical  property  would  result 
in  duplication  and  make  the  aggregate  valuation  greater 
than  the  value  of  the  property.  In  this  the  Commission  fails 
to  distinguish  between  those  contracts  which  create  mere 
contractual  rights  and  those  which  create  estates  in  the 
property  itself.  The  Carrier  is  not  placing  any  academic 
interpretation  on  the  word  “property.”  It  is  not  using 
it  in  the  constitutional  sense  which  includes  contracts,  labor 
and  other  individual  rights.  It  is  not  asking  the  Com¬ 
mission  to  value  as  such  the  agreements  of  March  17,  1848 
and  July  24,  1907.  It  is  using  “property”  in  the  saine  sense 
as  the  Commission,  namely,  the  tracks  and  the  ierminal, 
but  it  contends  that  those  agreements  created  a  property 
interest,  an  estate,  an  incorporeal  hereditament^  in  the 
tracks  and  terminal  themselves.  The  Harlem  is  not  the  sole 
owner  of  that  property  and  neither  the  Harlem  nor  its 
lessee,  the  Central,  is  entitled  to  have  the  full  value  of  that 
property  included  in  its  inventory.  The  ownership  of  the 
property  is  subject  to  the  estates  therein.  The  'value  of 
those  estates  should  be  deducted  from  the  value  of  the 
tracks  and  terminal  and  assigned  to  the  Carrier.  There 

i 

would  then  be  no  duplication. 

Mr.  Chief  Justice  Wheat,  unlike  the  Commission,  ap¬ 
parently  recognized  the  distinction  between  valuing  the 
contracts  and  valuing  the  estates  which  they  create,  but  he 
disposed  of  the  distinction  in  most  remarkable  language. 
We  quote  from  his  opinion  (Record,  p.  442) : 


j 
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“Counsel  for  the  relator  apparently  realize  the  force 
of  the  Commission’s  reasoning.  For  they  seek  to  dif¬ 
ferentiate  their  case  by  contending  that  the  relator  has 
something  more  than  a  mere  right  to  use  the  property 
in  question,  that  its  rights  constitute  an  actual  estate 
in  the  property  itself,  to  be  carved  out  of  the  fee  simple 
estate,  that  in  truth  it  is  an  owner  using  its  own  prop¬ 
erty,  not  the  user  of  another’s  property.  To  quote  its 
contention,  it  has  an  estate  ‘the  legal  equivalent  of  an 
estate  in  fee  simple  in  the  tracks  of  the  New  York  and 
Harlem  Railroad  Company  from  Woodlawn  to  Forty- 
third  Street  and  in  the  Grand  Central  Terminal.’ 
If  it  were  an  ordinary  case  of  lessor  and  lessee,  of  land¬ 
lord  and  tenant,  there  would  be  force  in  the  contention, 
but  it  must  be  remembered  that  we  are  now  dealing 
with  a  peculiar  kind  of  property  devoted  to  a  special 
use.” 

It  is  true  that  the  Commission  is  valuing  property  “devoted 
to  a  special  use,”  but  the  nature  of  the  Carrier’s  rights  in 
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that  property  must  be  determined  by  the  law  of  “landlord 
and  tenant.”  The  Commission  has  not  decided  that  those 
rights  are  not  “property,”  they  have  simply  decided  that  in 
finding  a  rate  base  or  “value  for  rate-making  purposes” 
such  rights,  whether  property  or  not,  are  not  entitled  to 
valuation. 


A.  The  rule  became  obsolete  when  Section  19a  was  amended 
by  the  Act  of  February  28,  1920. 

The  rule  was  first  laid  down  in  the  valuation  report  on 
Texas  Midland  Railroad  75  I.  C.  C.  1 .  That  order  was  made 
on  July  31,  1918  at  a  time  when  the  Commission  was  con¬ 
cerned  with  valuation  primarily,  if  not  solely,  in  connection 
with  rate  making.  It  was  not  until  February  28,  1920,  when 
Congress  amended  the  Interstate  Commerce  Act,  that  the 
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Commission  was  given  jurisdiction  in  consolidation,  recap¬ 
ture,  division  of  joint  rates  and  the  issuance  of  securities 
and  the  final  valuation  made  prima  facie  evidence!  in  each 
of  those  proceedings.  From  that  time  on  the  rule  ceased 

i 

to  have  any  possible  application  where  the  right  to  use 
property  constitutes  an  estate  therein,  but  nevertheless  the 
rule  has  been  slavishly  followed  by  the  Commission  in  all 
subsequent  valuations  including  that  of  the  Carrier!  as  indi¬ 
cated  by  the  following  language  from  the  Report  (Record, 
p.  127) : 


‘Reference  is  made  to  Appendix  3,  Texas  Midland 
Railroad ,  75  I.C.C.  1,  108,  which  is  hereby  made  part 
hereof,  for  a  statement  of  the  methods  employed  ...” 

and  the  pertinent  extracts  from  the  Texas  Midland  Rail¬ 
road  case  are  appended  to  the  petition  (Record,  p.  388). 

The  rule  may  best  be  stated  in  the  Commission’s  own 
language. 

j 

“It  often  happens  that  a  carrier  which  owns  and  uses 
its  property  gives  to  some  other  carrier  a  qualified  use  in 
that  property  in  common  with  itself.  Such  use  is  gen¬ 
erally  denominated  a  trackage  right,  and  is  the  right  to 
use  the  tracks  of  the  owner  for  a  compensation  usually 
varying  with  the  extent  of  the  use.  Where  j  such  an 
arrangement  exists  as  to  property  which  is  of  Sufficient 
value  to  be  of  significance,  the  portion  in  which  the 
trackage  or  similar  rights  are  granted  is  inventoried 
by  itself  and  the  fact  and  nature  of  the  use  described 
in  the  inventories  both  of  the  owner  and  the  user.” 

“*  *  *  It  has  been  the  desire  of  the  Commission  to 
appraise  all  the  carrier  property  operated  b^  carriers 
subject  to  its  jurisdiction,  but  to  report  that  property 
but  once.  When  the  used  column  of  all  carriers  covered 
by  this  appraisal  is  totaled,  it  should  give  the  total 
reproduction  costs  of  all  common-carrier  property 
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in  the  United  States  without  duplication.  This  can 
not  be  done  if  the  claim  of  the  carriers  that  all  prop¬ 
erty  over  which  a  particular  carrier  operates  shall  be 
included  as  used  both  by  the  owner  and  by  the  user.” 
(75  I.  C.  C.  1,  Appendix  3,  p.  122.) 

Note  that  while  reference  to  the  nature  of  the  rights  is 
made  in  the  inventory  of  each  carrier,  the  amount,  that 
is  to  say  the  valuation,  appears  only  in  the  inventory  of  the 
carrier  “owming”  the  railroad,  subject  to  those  rights,  or, 
as  in  this  case,  in  the  inventory  of  its  exclusive  lessee. 

“In  addition  to  the  use  of  property  owned,  many  com¬ 
mon  carriers  have  made  arrangements  by  contracts 
for  the  use  of  property  for  common  carrier  purposes 
which  is  owned  by  others.  .  .  .  Where  property  is 
owned  by  a  common  carrier  and  is  used  by  it  jointly 
with  another  carrier  or  carriers  for  common  carrier  pur¬ 
poses,  the  property  is  included  in  detail  in  the  inventory 
of  the  owning  carrier  and  reference  is  made  to  the  use 
bv  the  other  carrier  or  carriers.  The  extent  and  terms 
of  the  use  appear  also  in  the  inventory  of  the  using  car¬ 
rier  or  carriers.”  (75  I.  C.  C.  1,  Decision,  p.  20). 

Note  again  that  it  is  only  the  “extent  and  terms  of  use,” 
not  the  value,  which  appears  in  the  inventory  of  the  carrier 
having  the  right  to  use  the  property.  Continuing: 

“In  its  protest  the  carrier  makes  no  complaint 
concerning  the  property  used  exclusively  by  it,  but 
insists  that  the  procedure  above  outlined  is  erroneous 
to  the  extent  that  it  results  in  omitting  from  the  in¬ 
ventory  the  three  cost  values  of  property  used  but  not 
owned  by  it  and  the  value  of  its  right  to  use  such 
property.”  (Decision,  p.  21.) 

“In  addition  to  its  claim  that  the  three  cost  values  of 
the  property  used  but  not  owned  should  be  included  in  its 
inventory,  the  carrier  asserts  that  it  is  our  duty  to 
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report  separately  a  figure  as  the  value  of  the  right  to 
use.  It  is  a  sufficient  answer  to  this  contention  'to  state 
it  is  now  universally  accepted  that  it  is  the  fair  value 
of  the  property  used  by  the  public  service  corporation  in 
serving  the  public  which  is  to  govern  in  fixing  rates. 
San  Diego  Land  Co.  v.  National  City,  174  U.  jS.  739. 
This  being  true,  the  value  of  that  property  cari  not  be 
increased  or  diminished  by  contracts  or  other  ar¬ 
rangements  between  the  carriers  themselves,  j  In  the 
absence  of  an  improper  payment  as  rental  the  public 
is  not  concerned  with  the  acts  of  carriers  between 
themselves.  The  law  requires  the  ascertainment  of 
values  for  property  owned  or  used,  but  not  the  value 
of  the  use.”  (Decision,  pp.  23,  24.) 

This  very  statement  of  the  rule  shows  that  it  was  necessarily 
limited  to  cases  where  one  carrier  owned  the  property  and 
the  other  carrier  had  a  mere  contract  for  the  use  of  it  and 
had  no  possible  application  to  cases  where  the  contract 
created  an  estate  in  the  property  itself,  making  both  icarriers 
joint  owners. 

Moreover  the  rule  was  merely  a  rough  working! rule  at 
the  most.  The  Commission  confessedly  did  not  kfiow  for 
what  purpose  the  valuations  were  to  be  used : 

i 

“The  act  does  not  specify  any  purpose  for  which  a 
value  is  to  be  found  or  to  which  the  valuation  is  to  be 
put,  except  as  it  provides  that  all  valuations  by  the  Com¬ 
mission  shall  be  prima  facie  evidence  of  the  value  of  the 
property  in  all  proceedings  under  the  act  to  Regulate 
commerce,  in  all  judicial  proceedings  for  the  Enforce¬ 
ment  of  that  act,  and  in  judicial  proceedings  brought 
to  enjoin,  set  aside,  annul  or  suspend,  in  whole  or  in 

part,  any  order  of  the  Commission.”  (Decision!,  p.  6.) 

| 

Congress  had  ordered  a  valuation  of  all  the  property  owned 
or  used  by  the  carriers  throughout  the  country.  Thb  Com¬ 
mission  might  well  infer  that  the  valuations  were  simply  to 

i 
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i 
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be  informat ory  as  a  basis  for  subsequent  legislation.  That 
is  just  what  the  Commission  did  infer: 

“When  the  valuation  work  has  been  completed  for  all 
the  railroads  in  the  United  States,  the  Commission,  the 
Congress,  and  the  public  will  be  informed  with  respect 
to  every  piece  of  property  used  in  serving  the  public 
with  the  single  exception  of  that  insignificant  portion 
w'hich  is  privately  owned  and  partially  used  by  com¬ 
mon  carriers.  ...  All  the  property  used  in  serving 
the  public  will  be  inventoried  and  valued,  and  will  be 
inventoried  and  valued  once  and  only  once.”  (Deci¬ 
sion,  p.  24.) 

i 

For  that  purpose,  as  the  Commission  saw  it,  the  concern  of 
Congress  and  the  public  was  with  the  aggregate  value  of 
the  property.  In  the  case  of  a  terminal  constructed  or  ac¬ 
quired  by  one  carrier  subject  to  the  rights  of  another  carrier 

i 

Congress  and  the  public  would  be  concerned  with  the  value 
of  the  terminal,  not  with  the  value  of  the  interests  of  the 
several  carriers  therein. 

The  Commission  not  only  considered  this  rough  rule 
sufficient  for  the  purpose  of  Congress  and  the  public,  but 
also  found  it  workable  as  a  basis  for  making  rates,  the  prin¬ 
cipal  duty  of  the  Commission  in  those  days.  The  making  of 
rates,  as  distinguished  for  example  from  the  division  of  rates, 
involves  the  aggregate  return  on  the  aggregate  property 
in  the  territory  served  irrespective  of  ownership  as  between 
the  several  carriers.  For  that  purpose  the  important  con¬ 
sideration  was  the  relation  between  the  total  income  which 
the  rates  in  the  territory  would  produce  and  the  total  value 
of  the  railway  property  in  that  territory.  When,  however, 
Congress  by  the  amendment  of  February  28,  1920,  made 
the  same  valuation  prima  facie  evidence  in  consolidation, 
recapture,  division  of  joint  rates  and  the  issuance  of  securi¬ 
ties  it  became  incumbent  on  the  Commission  to  determine 
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the  value  of  the  property  of  each  individual  carrier  as  con¬ 
trasted  with  the  value  of  the  property  of  every  other  carrier. 
For  these  purposes  a  rule  which  denies  to  a  carrier  any 
valuation  for  rights  admitted  in  this  Report  to  be  u val¬ 
uable  and  essential  to  the  operation  of  its  property  as  a 
whole/’  “a  valuable  asset/’  valued  by  the  Carrier;  at  $55,- 
490,531  and  $17,802,000  respectively,  can  no  longer  be  said 
to  be  even  a  workable  rule. 

Applying  this  arbitrary  rule  the  Commission;  has  in¬ 
cluded  the  entire  value  of  the  tracks  from  Woodlawn  to 
43rd  Street  and  of  the  Grand  Central  Terminal  property 
in  the  inventory  of  the  New  York  Central  solely  because  of 
the  indenture  of  April  1,  1873,  whereby  the  Harlejn  leased 
its  railroad  to  the  Central  for  401  years.  In  so  doing  the 
Commission  has  disregarded  the  fact  that  that  very  lease 

i 

w’as  made  subject  to  the  perpetual  easement  of  the  New 
Haven  in  the  tracks  of  the  Harlem  from  Woodlawn  to 

I 

43rd  Street  created  by  the  agreement  of  March  17,  1848  and 
the  Central  covenanted  to  perform  all  the  conditions  and 
obligations  of  the  Harlem  thereunder.  The  unfairhess  and 
inconsistency  of  the  Commission’s  position  is  demonstrated 
by  the  fact  that  in  the  tracks  from  Woodlawn  to  43d  Street 
the  rights  of  the  New’  Haven  are  prior  and  superior  to  those 
of  the  Central  and  in  the  Grand  Central  Terminal  the  rights 
of  the  New  Haven,  though  not  prior,  are  superior! to  those 
of  the  Central.  The  only  interest  of  the  Central  in  tfie  tracks 
from  Woodlawm  to  43d  Street  is  by  virtue  of  a  lease  which 
terminates  at  the  expiration  of  401  years  and  it  wlas  made 
expressly  subject  to  a  pre-existing  easement  of  the  New 
Haven  which  is  perpetual.  The  only  interest  of  thp  Central 
in  the  Grand  Central  Terminal  is  by  virtue  of  an  agreement 
which  terminates  as  to  it  w’ith  said  lease  but  continues  as  to 
the  New  Haven  in  perpetuity. 

| 
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B.  The  'proper  valuation  of  incorporeal  rights  in  physical 
property  would  not  result  in  duplication. 

The  Commission  contends  that  its  duty  under  Section  19a 
is  to  value  property  as  distinguished  from  rights  in  property. 
As  stated  in  the  Texas  Midland  Railroad  case: 

“In  addition  to  its  claim  that  the  three  cost  values 
of  the  property  used  but  not  owned  should  be  in¬ 
cluded  in  its  inventory,  the  carrier  asserts  that  it  is  our 
duty  to  report  separately  a  figure  as  the  value  of  the 
right  to  use.  It  is  a  sufficient  answer  to  this  con¬ 
tention  to  state  it  is  now  universally  accepted  that 
it  is  the  fair  value  of  the  property  used  by  the  public 
service  corporation  in  serving  the  public  which  is  to 
govern  in  fixing  rates.  San  Diego  Land  Co.  v.  National 
City ,  174  U.  S.  739.  This  being  true,  the  value  of  that 
property  can  not  be  increased  or  diminished  by  con¬ 
tracts  or  other  arrangements  between  the  carriers  them¬ 
selves.  In  the  absence  of  an  improper  payment  as  rental 
the  public  is  not  concerned  with  the  acts  of  carriers 
between  themselves.  The  law  requires  the  ascertain¬ 
ment  of  values  for  property  owned  or  used,  but  not  the 
value  of  the  use.”  (Decision,  p.  42.) 

It  takes  the  position  that  it  must  value  as  a  single  item  to 
some  one  carrier  the  particular  piece  of  physical  property  in 
question  and  arbitrarily  selects  one  of  the  carriers  for  that 
purpose.  The  Commission  says  that  to  recognize  as  entitled 
to  separate  valuation  the  rights  which  other  carriers  may 
have  acquired  in  that  piece  of  property  will  result  in  dupli¬ 
cation.  No  doubt,  as  the  Commission  says,  once  they  in¬ 
clude  the  entire  value  of  the  property  in  the  inventory  of 
some  one  carrier,  to  then  include  the  value  of  the  rights  of 
other  carriers  therein  in  their  own  inventories  would  result 
in  an  aggregate  valuation  greater  than  the  actual  value  of  the 
property.  The  error  of  the  Commission  is  in  its  hypothesis, 
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not  in  its  conclusion.  It  proceeds  upon  the  entirely  un¬ 
warranted  assumption  that  it  must  value  the  piece  of  prop¬ 
erty  as  a  whole  to  some  one  carrier. 

The  duplication  results  from  the  insistence  of  the  Com¬ 
mission  on  valuing  a  strip  of  land  or  a  terminal  as;  a  whole 
to  one  carrier.  The  value  should  be  assigned  to  and  among 
the  several  carriers  having  property  rights  therein  in  pro¬ 
portion  to  their  respective  interests.  This  would  be  in 
accordance  with  the  ordinary  methods  of  valuation  in  every¬ 
day  use.  If  a  tract  of  land  be  crossed  by  a  right  of  way 
no  intelligent  appraiser  reporting  on  the  value  of!  the  fee 
would  give  it  the  same  value  as  though  the  right  of  way 
did  not  exist.  The  value  of  the  land  would  be  reduced 
by  the  value  of  the  right  of  way.  The  practical  application  of 
the  rule  arises  in  connection  with  long-term  leases.  The 
lease  has  no  value  unless  the  rental  value  of  the  property 
exceeds  the  rent  reserved,  but  to  the  extent  that  tlhe  lease 
has  value  the  reversion  is  less  valuable  because  the  owner 
of  the  reversion  must  accept  the  rent  reserved  instead  of 
being  able  to  obtain  the  full  rental  value  of  the  property. 
In  accordance  with  these  principles  the  Commission  should 
have  determined  the  value  of  the  New  Haven’s  easement  in 
the  tracks  from  Woodlawn  &  Forty-third  Street,  assigned 
that  value  to  the  New  Haven  and  the  balance  to  the 'Harlem 
or  the  Central. 

From  what  the  Commission  said  in  the  Texas  Midland 
Railroad  case  it  may  fairly  be  inferred  that  its  motivating 
objection  is  based  on  the  difficulty  and  inconvenience  of 
making  such  a  proper  valuation: 

| 

“To  say  that  the  Commission  must  seek  out  every 
instance  of  that  kind,  make  each  of  these  pieces  of 
track  a  valuation  section,  distinguish  between  those 
pieces  which  are  used  by  one  carrier  in  common  with 
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the  owner,  or  by  several  carriers  in  common  with  the 
owner,  would  be  to  impose  a  most  intolerable  burden 
and  to  confuse  beyond  reason  the  reports  themselves 
without  practical  benefit.”  (Appendix  3,  p.  126.) 

i  _ 

Mr.  Chief  Justice  Wheat  in  his  memorandum  really  based 
his  decision  on  those  so  called  practical  considerations 
saying: 

“Without  repeating  the  arguments,  it  is  sufficient  to 
say  that,  in  my  opinion,  this  interpretation  of  the  Act 
was  reasonable,  justified  by  the  practical  difficulties  in¬ 
herent  in  the  situation,  and  consistent  with  the  pur¬ 
poses  of  the  statute.”  (Record,  p.  442.) 

But  it  should  be  unnecessary  to  point  out,  as  the  United 
States  Supreme  Court  in  discussing  Section  19a  felt  con¬ 
strained  to  do  in  Kansas  City  Southern  Railway  Company  v. 
Interstate  Commerce  Commission ,  252  U.  S.  178  at  188,  that 

i 

“Even  if  it  be  further  conceded  that  the  subject 
matter  of  the  valuations  in  question  which  the  act  of 
Congress  expressly  directed  to  be  made  necessarily 
opened  a  wide  range  of  proof  and  called  for  the  exer¬ 
cise  of  close  scrutiny  and  of  scrupulous  analysis  in  its 
consideration  and  application,  such  assumption,  wre  are 
of  opinion,  affords  no  basis  for  refusing  to  enforce  the 
act  of  Congress,  or  wffiat  is  equivalent  thereto,  of  as¬ 
serting  the  general  power  the  act  of  Congress  gave  and 
at  the  same  time  disregarding  the  essential  conditions 
imposed  by  Congress  upon  its  exercise.” 

This  sort  of  property  right  has  been  valued,  and  been  re¬ 
quired  by  the  courts  to  be  valued,  in  numerous  cases  in¬ 
volving  the  valuation  of  public  utilities  even  for  rate-making 
purposes.  In  San  Joaquin  Company  v.  Stanislaus  County ,  233 
U.  S.  454,  and  McCardle  v.  Indianapolis  Water  Company , 
272  U.  S.  400,  it  was  held  that  the  value  of  the  company's 
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water  rights  should  be  included  in  the  rate  base,  the  court 
saying  in  the  latter  case: 

“This  right  is  an  extraordinarily  valuable  part  of  the 
whole  value  of  this  property.  .  .  .  This  development  of 
its  water  rights,  which  has  been  accomplished  by  the 
water  company  at  times  with  extreme  difficulty,  does 

actually  largely  increase  the  value  of  the  property . 

The  value  of  these  water  rights  must  be  included.” 

i 

i 

: 

C.  The  fact  that  in  determining  its  “ net  railway  operating 
income”  under  Section  15a  the  Carrier  is  permitted  to  de¬ 
duct  11  joint-facility  rents”  is  immaterial. 

i 

In  its  Report  the  Commission  says: 

i 

“The  rent  is  chargeable  to  joint-facility  rent^,  wdiich 
account  is  described  as — 

‘This  account  shall  include  amounts  payable 
accrued  as  rent  for  tracks,  yards,  terminals,  and 
other  facilities  owmed  or  controlled  by  other 
carriers,  companies  or  individuals,  and  jin  the 
joint  use  of  which  the  accounting  company  par¬ 
ticipates/ 

“This  account  is  taken  into  consideration  whk  com¬ 
puting  the  ‘net  railway  operating  income’  under  Section 
15a  of  the  act.  In  this  same  section  it  is  provided  that 
the  final  value  which  we  find  under  Section  19a  shall 
be  deemed  the  value  for  the  purpose  of  determining 
the  aggregate  value  of  the  property.  To  report  this 
property  for  the  purpose  of  rate-making  either  as 
property  owned  and  used  or  used  but  not  owned  by  the 
carrier  would  result  in  a  duplication.”  (Record, I  p.  66.) 

Subdivision  (2)  of  Section  15a  requires  the  establishment  of 
such  rates  that  carriers  as  a  whole  or  by  groups  wili  earn  a 
“net  railway  operating  income”  equal  as  nearly  as  may  be, 
to  a  fair  return  upon  the  aggregate  value  of  the  railway 

i 
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property  of  such  carriers  held  for  and  used  in  the  service 
of  transportation  and  subdivision  (l)  defines  “net  railway 
operating  income”  as  railway  operating  income 

“including  in  the  computation  thereof  debits  and  cred¬ 
its  arising  from  equipment  rents  and  joint  facility 
rents.” 

The  Commission’s  point  is  that  if  a  carrier  is  required  to 
reduce  its  net  railway  operating  income  by  the  amount  of 
the  rentals  paid  it  ought  not  to  be  in  a  position  to  claim  that 
this  deduction  does  not  leave  it  a  fair  return  on  its  investment 
including  the  property  for  which  the  rentals  are  paid. 

The  Commission’s  reasoning  is  sound  to  this  extent  only — 
If  the  deduction  is  required,  then  the  value  placed  on  the 
property  rights  for  which  the  rentals  are  paid  should  be 
reduced  by  the  value  of  the  obligation  to  pay  them.  This, 
however,  bears  only  on  the  quantum  of  value  to  be  placed 
on  the  property  rights  and  in  no  sense  justifies  a  refusal  to 
find  what  that  value  is.  That  the  rights  are  “valuable”  is 
admitted  in  the  report.  The  right  to  run  trains  over  the 
twelve  mile  stretch  from  Woodlawn  to  43d  Street  affords 
an  entrance  into  the  heart  of  New  York  City  and  the  right 
to  use  the  Grand  Central  and  Boston  terminals,  at  the 
termini  of  what  is  one  of  the  most  important  and  intensively 
used  passenger  routes  in  the  country,  are  of  immense  value 
to  any  railroad  company  far  in  excess  of  the  rentals,  in  the 
case  of  the  terminals  simply  a  proportion  of  interest  and 
the  cost  of  maintenance,  which  have  to  be  paid.  That  value 
over  and  above  those  rentals  attaches  to  these  perpetual 
property  rights  owned  by  the  Carrier  and  cannot  be  dis¬ 
regarded  in  any  determination  of  the  actual  fair  value  of  its 
property.  It  is  true  that  property  is  not  to  be  valued  “for 
railroad  purposes,”  that  is  to  say,  it  is  not  to  be  given  any 


77 


different  value  from  its  actual  value  by  reason  of  the  fact 
that  a  railroad  company  may  condemn  it,  but  nevertheless 
if  property  has  a  special  adaptability  for  railroad  purposes 
that  is  to  be  taken  into  consideration  in  determining  its 
actual  value.  As  Mr.  Justice  Hughes  said  in  the  Minnesota 

I 

Rate  Cases,  230  U.  S.  352,  in  setting  aside  a  valuation  desig¬ 
nated  as  the  “railway  value”  of  the  property  as  distinguished 
from  its  commercial  value,  at  p.  451: 

“If,  in  the  case  of  such  an  owner,  his  property}  had  a 
peculiar  or  special  adaptation  for  railroad  purposes, 
that  would  be  an  element  to  be  considered.”  | 

The  Carrier,  however,  takes  issue  with  the  contention  of 
the  Commission  that  the  rentals  paid  for  the  tracks  from 

Woodlawm  to  43rd  Street  and  for  the  Grand  Central  Ter- 

| 

minal  must  be  deducted  as  “joint  facility  rents”  in  com¬ 
puting  “net  railway  operating  income.”  Subdivision  (1)  of 
Section  15a  defines  “net  railway  operating  income”  to  in¬ 
clude  debits  and  credits  for  “joint  facility  rents”  j  but  it 
does  not  define  “joint  facility  rents.”  The  definition  of 
“joint  facility  rents”  therefore  lies  with  the  Compiission 
through  its  authority  under  subdivision  (l)  of  Section 
20  to  prescribe  “a  uniform  system  of  accounts,  and  the 
manner  in  which  such  accounts  shall  be  kept.”  Pursuant 
to  that  authority  the  Commission  in  its  classification  of 
accounts  has  defined  joint  facility  rents  to  include 

“amounts  payable  accrued  as  rent  for  tracks,!  yards, 
terminals  and  other  facilities  owned  or  controlled 
by  other  carriers,  companies  or  individuals.”  | 

This  definition  on  its  face  would  not  require  the  Cairrier  to 
charge  to  that  account  rentals  paid  for  the  tracks  from 
Woodlawn  to  42nd  Street  or  for  the  Grand  Central  Ter¬ 
minal  for  under  the  agreements  of  1848  and  1907  neither 


j 

I 
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the  tracks  nor  the  terminal  are  “ owned  or  controlled”  ex¬ 
clusively  by  others,  though  the  South  Station  in  Boston 
may  be  said  to  be  controlled  by  The  Boston  Terminal 
Company.  Nevertheless  the  Commission  has  construed  its 
own  definition  to  require  all  these  rentals  to  be  charged 
to  that  account  for  the  report  states  in  so  many  words 

“The  rent  is  chargeable  to  joint  facility  rents.” 

The  Carrier  is  bound  to  make  its  accounts  conform  to  the 
uniform  system  prescribed  by  the  Commission  and  it  is 
solely  for  that  reason  that  it  charges  these  rentals  to  “joint 
facility  rents.”  Therefore  it  is  within  the  power  of  the 
Commission  itself  to  eliminate  any  duplication  by  so  modi¬ 
fying  its  accounting  rules  that  such  rentals  will  no  longer 
be  chargeable  to  “joint  facility  rents.” 

It  has  thus  been  shown  that  the  Commission  may  avoid 
duplication  in  this  respect  either  by  deducting  from  the  value 
of  the  Carrier’s  rights  in  the  tracks  and  terminals  the  value 
of  the  obligation  to  pay  rentals  therefor  or  by  so  modify¬ 
ing  the  inflexibility  of  its  accounting  rules  that  such  rentals 
will  no  longer  be  chargeable  to  joint  facility  rents.  Instead 
of  adopting  either  of  these  alternatives  the  Commission 
has  arbitrarily  excluded  from  the  valuation  the  entire  prop¬ 
erty  rights  for  which  the  rentals  are  paid.  Its  position  is  un¬ 
tenable. 

D.  Even  if  not  reported  as  property  “owned”  by  the  Carrier 
the  Carrier’s  rights  should  still  have  been  reported  in  the 
Carrier’s  inventory  as  an  “element  of  value”  in  the  ter¬ 
minals  and  approaches. 

In  this  connection  furthermore  the  Commission  has  over¬ 
looked  another  express  mandate  of  the  statute.  It  was 
directed  by  Subdivision  (b)  (First)  of  Section  19a  to 
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“ascertain  and  report  separately  other  values,  and 
elements  of  value,  if  any,  of  the  property  !of  such 
common  carrier.” 

In  the  adaptability  of  the  location  as  an  entrance  into  two 
great  communities  for  railroad  purposes  lies  an  “element 
of  value,”  perhaps  the  chief  element  of  value  of  the  property. 
Such  adaptability  for  railroad  purposes  was  referred  to 
by  Mr.  Justice  Hughes  in  the  Minnesota  Rate  Case ,  supra, 
as  “an  element  to  be  considered”  in  determining  actual  fair 

i 

value.  This  element  of  value  in  the  tracks  and  terminals 
does  not  belong  exclusively  to  the  Harlem  because  the  New 
Haven  has  a  perpetual  right  to  enjoy  it  in  common  with 
others.  The  Harlem  could  not  convey  the  exclusive  right 

i 

to  enjoy  that  element  of  value  to  anyone  else  because  the 
conveyance  would  have  to  be  made  subject  to  the  New 
Haven’s  perpetual  right  to  enjoy  it  also.  Note  for  example 
that  in  the  mortgage  of  June  1,  1897  securing  the  Harlem’s 
bond  issue  paragraph  8  of  the  granting  clauses  cpnveyed 
the  property  to  the  trustee  “subject  however  to  the  rights  of 

_  _  i 

The  New  York,  New  Haven  and  Hartford  Railroad  Company 
in  respect  to  any  of  said  property  under  a  certain  agree¬ 
ment  bearing  date  March  17,  1848  ...”  Upon  ho  sound 
basis  of  valuation,  therefore,  can  this  element  of  yalue  be 
said  to  belong  entirely  to  the  Harlem  or  to  its  lessee,  the 
Central.  It  belongs  in  part  to  the  New  Haven  bebause  of 
its  perpetual  rights  and  must  be  so  valued. 

i 

I 

i 

! 

E.  The  method  of  valuation  adopted  by  the  Commission  may 
lead  to  unconstitutional  results. 

I 

The  Commission’s  method  of  valuation  whereby  only 
the  physical  property  of  a  carrier  is  included  in  its  valuation, 
and  all  incorporeal  interests  or  interests  less  than  a  fee 


i 

i 


i 
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absolute  in  property  are  excluded  therefrom,  establishes  a 
valuation  the  use  of  which  may  result  in  the  confiscation  of 
property  in  violation  of  the  Fifth  Amendment. 

A  carrier  is  entitled  to  a  fair  return  on  its  property,  in¬ 
corporeal  as  well  as  corporal.  A  case  deciding  this  precise 
issue  is  San  Joaquin  Co.  v.  Stanislaus  County,  233  U.  S.  454. 
The  company  brought  a  bill  to  restrain  the  enforcement  of 
orders  passed  by  the  boards  of  supervision  of  three  counties 
in  California  establishing  water  rates,  the  sole  ground  of 
the  bill  being  that  the  orders  deprived  the  plaintiff  of  its 
property  without  due  process  of  law.  Mr.  Justice  Holmes 
stated  the  issues  as  follows  at  p.  458: 

“By  a  statute  of  March  12,  1885,  the  Boards  are 
authorized  to  fix  these  rates  for  their  several  coun¬ 
ties,  but  so  that  the  returns  to  the  parties  furnishing 
the  water  shall  be  not  less  than  six  per  cent,  upon 
the  value  of  the  ‘canals,  ditches,  flumes,  chutes,  and 
all  other  property  actually  used  and  useful  to  the  ap¬ 
propriation  and  furnishing  of  such  water.’  The  rates 
when  fixed  are  binding  for  one  year  and  until  estab¬ 
lished  anew  or  abrogated.  The  bill  concerns  rates 
fixed  in  1907,  and  the  question  before  the  Court  has 
been  narrowed  to  a  single  issue.  If  the  plaintiff  is  entitled 
to  six  per  cent,  upon  its  tangible  property  alone  it  is 
agreed  that  the  orders  must  stand.  But  if  the  plaintiff  has 
water  rights  that  are  to  be  taken  into  account,  the  rates 
fixed  will  fall  short  of  giving  it  what  it  is  entitled  to  and 
must  be  set  aside.  The  Circuit  Court  discussed  the 
bill,  191  Fed.  Rep.  875,  and  on  this  appeal  figures  are 
immaterial  the  only  question  being  whether  the  prin¬ 
ciple  adopted  is  right.”  (Italics  ours.) 

The  court  reversed  a  decree  dismissing  the  bill  and  ordered 
an  injunction  on  the  ground  that  rates  based  upon  the  tan¬ 
gible  property  alone,  exclusive  of  intangible  rights,  were 
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confiscatory  and  resulted  in  a  taking  of  property  without  due 

l 

process  of  law.  j 

That  case  is  on  all  fours  with  the  instant  case.  The  rights 
of  the  Carrier  in  and  to  these  tracks  and  terminals  ar6  no  less 
property  which  the  Carrier  is  entitled  to  have  included  in 
any  valuation  upon  which  rates  are  to  be  based  than  the 
water  rights  of  the  plaintiff  in  that  case.  A  carried  is  not 
assured  of  a  fair  return  upon  all  its  property  by  rates  estab¬ 
lished  on  the  basis  of  a  valuation  excluding  sucli  rights. 
Congress  cannot  be  presumed,  therefore,  to  have  Contem¬ 
plated  the  adoption  of  any  such  method. 


IV 

i 

Mandamus  is  the  Proper  Remedy 

i 

The  Carrier  contends  that  the  action  of  the  Commission 

i 

in  the  valuation  proceedings  herein  complained  pf  con¬ 
stituted  a  breach  of  statutory  duty.  The  Commission 
contends  that  the  evidence  shows  only  alleged  error  growing 
out  of  the  performance  of  its  duty  rather  than  a  fajilure  to 
perform.  The  grounds  upon  which  the  remedy  by  manda¬ 
mus  is  attacked  are  summarized  in  paragraph  10  of  the 
Commission’s  answer  (Record,  p.  420)  but  may  be  briefly 
classified  as  follows: 

(1)  That  the  Commission  in  the  valuation  pro¬ 
ceedings  fully  considered  and  acted  adversely  to  the 
Carrier’s  contention  in  respect  of  the  questions  now 
presented  to  this  Court. 

(2)  That  in  ascertaining  and  reporting  the  yalue  of 
the  property  owned  or  used  by  the  Carrier  thp  Com¬ 
mission  necessarily  had  to  interpret  the  phrase  “prop- 
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erty  owned  or  used”  and  the  exercise  of  its  judgment 
and  discretion  in  this  respect  had  “the  full  force  and 
effect  of  law”  under  the  provisions  of  Section  19a. 

(3)  That  the  Carrier  is  seeking  to  have  this  Court 
determine  a  question  of  title  to  property  between 
the  Carrier  and  third  parties  not  parties  hereto. 

(4)  That  the  Carrier  is  attempting  to  have  this 
Court  “set  aside,  annul  and  suspend”  the  final  valua¬ 
tion  reported  by  the  Commission  in  the  performance  of 
its  duty. 

1.  The  Commisson’s  contention  that  it  considered  and 
acted  on  the  questions  raised  herein  has  already  been 
thoroughly  disposed  of  in  the  earlier  sections  of  this  brief. 
That  the  Commission  did  not  fully  consider  and  act  on  the 
vital  and  fundamental  question  of  whether  the  rights  of 
the  Carrier  constituted  an  estate  in  the  property  or  a  mere 
license  is  manifest  upon  the  face  of  the  report  where  the 
Commission  says  (Record,  p.  64) : 

“It  is  therefore  not  necessary  for  us  to  determine 
whether  the  right  of  use  in  the  carrier  is  best  defined  by 
reference  to  it  as  a  license  to  use,  an  easement,  or  a 
trackage  right.” 

It  is  unnecessary  to  review  again  the  elaborate  argument 
on  that  point  already  made. 

2.  In  its  answer  the  Commission  makes  much  of  the 
point  that  in  ascertaining  and  reporting  the  value  of  the 
property  owned  or  used  by  the  Carrier  it  had  to  interpret 
the  phrase  “property  owned  or  used”  and  that  its  interpre¬ 
tation  if  erroneous  was  mere  error  of  law. 

The  Commission  is  an  administrative  board  to  which 
under  Section  19a  Congress  committed  the  duty  of  investi¬ 
gating,  ascertaining  and  reporting  the  “value”  of  all 
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the  property  owned  or  used  by  every  common  carrier. 
This  Section  19a,  an  amendment  to  the  Interstate  Com¬ 
merce  Act,  is  commonly  known  as  the  “Valuation  Act,” 
the  proceedings  before  the  Commission  under  this  section 
are  commonly  referred  to  as  “valuation  proceedings”  and 
the  ultimate  result  of  the  proceedings  is  an  order  in  which 
the  Commission  reports,  as  here,  (Record,  p.  75) : 

| 

“That  the  following  be,  and  it  is  hereby  declared  to 
be,  the  final  valuation  of  the  properties  of  The  New 
York,  New  Haven  and  Hartford  Railroad  Company . . .” 

i 

i 

The  section  is  to  be  administered  by  the  Commissibn  with 
the  sole  ultimate  purpose  of  finding  “value”  and  jit  is  in 
connection  with  valuation  that  Subdivision  (e)  gives  to 
its  rules  and  regulations  the  full  force  and  effect  of  law.  Note 
the  language  of  this  subdivision,  that  I 

i 

“Every  common  carrier  is  hereby  directed  and  re¬ 
quired  to  co-operate  with  and  aid  the  Conimission 
in  the  work  of  the  valuation  of  its  property  in  such 
further  particulars  and  to  such  extent  as  the  Commission 
may  require  and  direct,  and  all  rules  and  regulations 
made  by  the  Commission  for  the  purpose  of  adminis¬ 
tering  the  provisions  of  this  section  and  Section  20 
of  this  Act  shall  have  the  full  force  and  effect  6f  law.” 

i 

The  determination  of  value  is  a  function  commonly  com¬ 
mitted  to  administrative  boards  and  for  the  purpose  of  de¬ 
termining  value  they  must  be  given  as  here  power  to  make 
rules  and  regulations  for  the  convenient  administration  of 
their  work. 

The  Commission  has  seized  on  this  provision  for  the 
orderly  administration  of  their  work  as  authority :  for  the 
proposition  that  their  own  opinion  in  the  Texas  Midland 
Railroad  case  amounted  to  rules  and  regulations  construing 


i 

! 

i 
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the  meaning  of  the  words  “property  owned  or  used’ 7  in 
such  manner  as  to  have  the  full  force  and  effect  of  law. 
The  Commission  cannot  thus  raise  itself  by  its  own  boot¬ 
straps.  In  the  first  place  the  statements  and  remarks  of 
the  Commission  in  one  of  its  opinions  are  not  the  rules  and 
regulations  contemplated  by  Subdivision  (e);  they  are  not 
rules  and  regulations  at  all.  In  the  next  place  the  rules  and 
regulations  which  the  Commission  may  make  for  the  ad¬ 
ministration  of  its  duties  cannot  be  broadened  to  include  an 
interpretation  of  its  own  duty  under  the  statute.  Its  duty 
is  prescribed  by  Congress  and  its  authority  to  make  rules 
and  regulations  is  confined  to  the  administration  of  its 
duty  so  prescribed.  The  Commission's  duty  is  to  value 
“all  the  property  owned  or  used  by  every  common  carrier" 
and  any  rule  or  regulation  which  permits  it  to  exclude  from 
valuation  any  part  of  the  property  owned  by  any  common 
carrier  is  in  direct  contravention  of  the  mandate  of  Con¬ 
gress  and  cannot  possibly  have  the  “full  force  and  effect  of 
law."  In  the  third  place  Congress  itself  has  no  power  to 
delegate  its  own  legislative  functions  to  any  public  board. 
Congress  may  direct  that  a  certain  investigation  which  it 
deems  valuable  for  legislative  purposes  shall  be  made  and 
may  authorize  a  public  board  to  make  it  in  accordance  with 
guiding  principles  laid  down  in  the  statute.  Congress  may 
establish  a  certain  policy  or  rule  and  leave  to  a  public 
board  the  administration  of  the  executive  details  in  carry¬ 
ing  out  the  policy  so  prescribed.  For  the  purpose  of  ad¬ 
ministering  those  details  the  board  may  be  authorized  to 
make  rules  and  regulations  within  the  power  so  conferred, 
but  those  rules  and  regulations  must  be  confined  to  regu¬ 
lating  the  proceedings  for  carrying  the  legislation  into 
effect  and  cannot  be  extended  to  amending  or  adding  to 
the  requirements  of  the  statute  itself.  As  the  Court  of 
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Appeals  of  this  District  said  in  United  States  v.  Antikamnia 
Chemical  Company ,  35  App.  D.  C.  343: 

“It  is  well  settled  that  where  an  act  of  Congress  has 
for  its  object  the  raising  of  revenue,  the  administra- 
tion  of  the  affairs  committed  to  an  executive ;  depart¬ 
ment,  as  of  the  public  lands  and  the  like,  or  the  execu¬ 
tion  of  the  power  over  commerce,  matters  of  detail 
looking  to  the  promulgation  of  regulations  for  carry¬ 
ing  the  law  into  effect,  as,  for  example  providing  for  the 
proceedings  thereunder,  the  fixing  of  standards,!  brands 
and  labels,  or  the  ascertainment  of  necessary  facts  upon 
which  the  law  may  operate,  may  be  expressly  dele¬ 
gated  to  an  executive  officer.  In  such  instances  Congress 
legislates  on  the  subject  as  far  as  is  reasonably  prac¬ 
ticable,  and  from  the  recognized  necessities  of  the  case 
is  compelled  to  leave  to  executive  officers  the  duty  of 
bringing  about  the  result  pointed  out  by  the  statute.” 
(Pages  350,  351.)  (Citing  cases.)  j 

“On  the  other  hand,  it  is  equally  well  settled  that 
the  power  conferred  to  make  regulations  for  parrying 
the  law  into  effect  must  be  exercised  within  the!  powers 
delegated,  that  is  to  say,  confined  to  details  fbr  regu¬ 
lating  the  mode  of  proceeding  to  carry  into  effect  the 
law  as  it  has  been  enacted  by  Congress.  It  capnot  be 
extended  to  amending  or  adding  to  the  requirements  of 
the  act  itself.” 

Doubtless  the  Commission  in  the  performance!  of  its 
duties  had  to  interpret  the  language  of  the  Act,  but  where 
the  interpretation  involved  a  determination  of  its  duty 
in  respect  of  what  property  should  be  valued  its  failure  to 
interpret  its  duty  correctly  is  no  defense  to  a  writ  of  manda¬ 
mus  to  compel  the  performance  of  that  duty.  If  a  statute 
invests  a  public  officer  with  discretion  as  to  what  he  shall 
do,  mandamus  does  not  lie  to  compel  him  to  exercise  that 
discretion  in  a  particular  way.  If,  however,  the  statute,  in- 

i 
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stead  of  investing  him  with  discretion  to  determine  what 
he  shall  do,  directs  that  he  shall  do  certain  things,  his 
erroneous  interpretation  of  the  meaning  of  the  statute  will 
not  protect  him  from  a  writ  of  mandamus  commanding  him 
to  perform  his  duty  according  to  the  true  meaning  of  the 
statute.  This  distinction  has  been  laid  down  in  the  leading 
case  of  Roberts  v.  United  States,  176  U.  S.  221  at  231,  cited 
with  approval  in  Wilbur  v.  Krushnic ,  280  U.  S.  306,  in  the 
following  apt  language: 

“Every  statute  to  some  extent  requires  construction 
by  the  public  officer  whose  duties  may  be  defined 
therein.  Such  officer  must  read  the  law,  and  he  must 
therefore,  in  a  certain  sense,  construe  it,  in  order  to  form 
a  judgment  from  its  language  what  duty  he  is  directed 
by  the  statute  to  perform.  But  that  does  not  neces¬ 
sarily  and  in  all  cases  make  the  duty  of  the  officer 
anything  other  than  a  purely  ministerial  one.  If  the  law 
direct  him  to  perform  an  act  in  regard  to  which  no 
discretion  is  committed  to  him,  and  which,  upon  the 
facts  existing,  he  is  bound  to  perform,  then  that  act 
is  ministerial,  although  depending  upon  a  statute 
which  requires,  in  some  degree,  a  construction  of  its 
language  by  the  officer.  Unless  this  be  so,  the  value 
of  this  writ  is  very  greatly  impaired.  Every  executive 
officer  whose  duty  is  plainly  devolved  upon  him  by 
statute  might  refuse  to  perform  it,  and  when  his  re¬ 
fusal  is  brought  before  the  Court  he  might  successfully 
plead  that  the  performance  of  the  duty  involved  the 
construction  of  a  statute  by  him,  and  therefore  it  was 
not  ministerial,  and  the  Court  would  on  that  account 
be  powerless  to  give  relief.  Such  a  limitation  of  the 
powers  of  the  Court,  we  think,  would  be  most  un¬ 
fortunate,  as  it  would  relieve  from  judicial  super¬ 
vision  all  executive  officers  in  the  performance  of 
their  duties,  whenever  they  should  plead  that  the 
duty  required  of  them  arose  upon  the  construction 
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of  a  statute,  no  matter  how  plain  its  language,  nor  how 
plainly  they  violated  their  duty  in  refusing  to  perform 
the  act  required.” 


3.  The  attempt  to  divert  attention  from  the  main  issue 
by  the  charge  that  the  Carrier  seeks 

“the  determination  of  the  question  of  title  to  prop¬ 
erty  between  the  carrier  and  third  parties  not  parties 
to  this  proceeding” 

requires  but  passing  reference.  As  already  shown  herein 
this  Court  was  not  asked  to  decide  a  question  of  “title  to 
property,”  the  title  to  the  rights  in  question  being  ad- 

_  i 

mittedly  in  the  Carrier.  The  pertinent  statutes,!  agree¬ 
ments,  leases  and  other  documents  relating  thereto  were 
introduced  in  evidence  before  the  Commission  and!  at  the 
hearing  before  Mr.  Chief  Justice  Wheat  and  no  question 
was  raised  as  to  their  authenticity.  The  Report  j  of  the 

j 

final  valuation  annexed  to  the  petition  shows  that  the  Com¬ 
mission  accepted  this  evidence  as  establishing  valuable 
rights  belonging  to  the  Carrier  and  the  burden  of  the  Car¬ 
rier’s  complaint  in  this  proceeding  is  that  the  Commission 
refused  to  ascertain  what  that  value  was.  Presumably  the 

i 

reference  to  “third  parties”  means  the  Harlem  and  the 
New  York  Central.  Whether  those  carriers  are|  neces¬ 
sary  parties  depends  on  whether  the  relief  prayed  for  if 
granted  would  affect  their  rights.  Waterman  v.j  Canal 
Louisiana  Bank ,  215  U.  S.  33.  The  commission  has  already 
found  that  the  Carrier  has  “valuable”  rights  and  th[e  relief 
prayed  for  if  granted  will  be  an  order  directing  the  Com¬ 
mission  to  determine  the  value  of  those  rights.  That  order 
will  in  no  way  determine  or  affect  the  title.  The  other  car¬ 
riers  are  strangers  to  this  petition  which  involves;  solely 
the  question  of  the  duty  of  the  Commission  in  respect  of 
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the  valuation  of  the  Carrier’s  rights,  a  question  solely 
between  the  Commission  and  the  Carrier.  They  are  neither 
indispensable  nor  necessary  parties.  If  in  compliance  with 
a  writ  of  mandamus  from  this  court  the  Commission  shall 
place  a  value  on  the  Carrier’s  rights  the  Commission  may 
also  decide  to  revalue  the  terminal  properties  inventoried 
to  the  New  York  Central  because  of  the  fact  that  they 
are  subject  to  those  rights,  but  nothing  in  the  order  of 
this  Court  on  this  petition  will  require  the  Commission  to  do 
so.  The  New  York  Central  will  have  full  opportunity  to  be 
heard  before  the  Commission  and  the  courts  if  and  when  such 
revaluation  shall  be  undertaken  and  nothing  to  be  decided  by 
this  Court  on  this  petition  will  be  res  judicata  or  otherwise 
prejudicial  to  the  New  York  Central  in  any  judicial  pro¬ 
ceedings  it  may  see  fit  to  institute. 

4.  The  gist  of  the  Commission’s  argument  is  that  the 
Carrier  is  attempting  to  have  the  Court  “set  aside,  annul 
and  suspend  the  final  valuation.”  That  is  the  phraseology 
used  iii  the  act  of  June  18,  1910,  36  Stat.  L.  539,  creating  the 
commerce  court  with  jurisdiction  in  equity  over  “cases 
brought  to  enjoin,  annul  or  suspend  in  whole  or  in  part 
any  order  of  the  Interstate  Commerce  Commission,”  this 
jurisdiction  having  been  later  transferred  to  the  district 
courts  by  the  so-called  Urgent  Deficiencies  Act  of  October 
22,  1913,  38  Stat.  L.  208,  219,  220,  abolishing  the  Commerce 
Court.  The  United  States  Supreme  Court  has  held  that 
as  a  final  valuation  under  Section  19a  does  not  require 
any  action  by  a  carrier  it  is  not  an  “order”  within  the 
meaning  of  that  phraseology  and  therefore  cannot  be 
reviewed  upon  a  bill  in  equity  under  the  Urgent  Deficiencies 
Act  and  that  as  it  is  a  report  of  an  investigation  which  is 
merely  prima  facie  evidence  in  proceedings  it  cannot  be 
reviewed  under  the  general  equity  jurisdiction  of  the  court. 
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United  States  v.  Los  Angeles  &  Salt  Lake  Railroad  Company , 
273  U.  S.  299.  The  effect  of  that  decision  is  to  deny  to  the 
carriers  any  review  of  errors  of  law  made  by  the  Comjmission 
until  the  Commission  attempts  to  make  use  of  the  final 
valuation  in  some  proceeding  and  then,  as  the  court  said 
at  p.  314: 

“Its  conclusions,  if  erroneous  in  law,  may  be  dis¬ 
regarded/ ; 

i 

But  the  highest  court  has  also  distinguished  between 
an  error  of  law  and  a  breach  of  duty  by  the  Commission.  In 
United  States  v.  Los  Angeles  &  Salt  Lake  Railroad  Company , 
supra,  the  Court  said  further  at  p.  310: 

i 

“In  directing  the  Commission  to  investigate  the 
value  of  the  property  of  the  several  carriers,  Congress 
prescribed  in  detail  the  subjects  on  which  findings  should 
be  made,  and  constituted  the  ‘final  valuations’  ahd  ‘the 
classification  thereof’  prima  facie  evidence,  in  con¬ 
troversies  under  the  Act  to  Regulate  Commerce. 
Every  party  in  interest  is,  therefore,  entitled  to  have 
and  to  use  this  evidence;  and  the  carrier,  being  a 
party  in  interest,  has  the  remedy  by  mandamus  to  com¬ 
pel  the  Commission  to  make  a  finding  on  each  of  the 
subjects  specifically  prescribed.  Kansas  City  Southern 
Ry  Co.  v.  Interstate  Commerce  Commission ,  252  U.  S. 
178.” 

I 

One  subject  specifically  prescribed  by  Section  19a|  is  the 
“value  of  all  the  property  owned  or  used”  by  every  carrier 
and  accordingly  mandamus  is  the  remedy  to  compel  a  find¬ 
ing  of  value  for  all  the  property  so  owned  or  used. 

In  Kansas  City  Southern  Railway  Company  v.  Interstate 
Commerce  Commission ,  supra,  cited  by  the  court,  the  Com¬ 
mission  completed  a  tentative  valuation  of  the  property  and 
gave  notice  thereof  to  the  carrier.  The  carrier  thereupon  filed 
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a  protest  against  such  valuation  on  the  ground  that  in  mak¬ 
ing  it  the  Commission  had  failed  to  consider  and  include 
“the  present  cost  of  condemnation  and  damages  or  of  pur¬ 
chase  in  excess  of  such  original  cost  or  present  value.” 
Upon  the  subject  of  the  protest  both  the  carrier  and  the 
Commission  introduced  a  large  amount  of  testimony.  Pend¬ 
ing  this  situation,  in  order  that  the  excessive  expense  of 
taking  each  individual  parcel  and  showing  what  it  would 
cost  to  acquire  it  or  a  right  of  way  over  it  by  purchase  or 
condemnation  might  be  avoided,  it  was  agreed  between  the 
Commission’s  Bureau  of  Valuation  and  the  carrier  that  if 
the  Commission  should  decide  that  evidence  upon  the  cost 
of  acquiring  land  by  purchase  or  condemnation  would  be 
received  by  it,  the  Bureau  would  recommend  to  the  Com- 
missioji  the  percentage  or  multiplier  of  the  naked  value  of 
the  land  to  be  used  for  the  purpose  of  reaching  the  railway 
cost  of  acquiring  the  same.  The  Commission  decided  that 
it  would  not  “report  the  reproduction  cost  of  such  land, 
the  present  cost  of  acquisition  and  damages  or  of  pur¬ 
chase  in  excess  of  present  value”  because  of  the  impossibility 
of  ascertaining  the  same.  The  Commission  then  gave  notice 
to  the  carrier  that  the  agreement  between  the  carrier  and  the 
Bureau  of  Valuation  was  no  longer  operative.  Thereafter 
the  carrier  made  an  offer  before  an  examiner  of  the  Com¬ 
mission  of  further  testimony  on  this  subject  and  the 
examiner  excluded  it.  The  Commission  sustained  the  action 
of  the  examiner  and  “decided  that  no  further  testimony  on 
the  particular  subject  would  be  heard  in  the  case,  and 
that  it  vrould  make  no  report  concerning  that  subject.” 
The  carrier  then  brought  a  petition  for  “mandamus  to  com¬ 
pel  the  Commission  to  hear  the  proof  and  act  upon  it  under 
the  statute.”  The  Commission  answered  that  it  was  im¬ 
possible  to  ascertain  such  values  and  that  consequently 
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it  had  refused  to  hear  further  evidence  and  had  made 
no  report  on  the  subject.  The  carrier  demurred  to  the 
answer.  The  Supreme  Court  of  the  District  of  Colunjbia  dis¬ 
missed  the  petition  without  opinion  and  the  Court  of 
Appeals  also  without  opinion  affirmed  this  judgment.  In 

I 

reversing  these  judgments  and  directing  the  issuance  of  the 
writ  the  Supreme  Court  of  the  United  States  said,  p:  182: 

“The  Act  of  Congress  of  March  1,  1913,  c.  92,  £7  Stat. 
701,  amending  the  ‘Act  to  regulate  commerce’  imposed 
the  duty  upon  the  Interstate  Commerce  Commission 
(§19a)  to  ‘investigate,  ascertain  and  report  the  value 
of  all  the  property  owned  or  used  by  every  common 
carrier  subject  to  the  provisions  of  this  Act.’  Specify¬ 
ing  the  steps  to  be  taken  in  the  performance  of  the 
general  duties  thus  imposed  the  same  section  com¬ 
manded  as  follows: 

“First.  In  such  investigation  said  commission  shall 
ascertain  and  report  in  detail  as  to  each  piece  Of  prop¬ 
erty  owned  or  used  by  said  common  carrier  for  its  pur¬ 
poses  as  a  common  carrier  .  .  .  the  cost  of  reproduction 
new,  the  cost  of  reproduction  less  depreciation,  and 
an  analysis  of  the  methods  by  which  these  several  costs 
are  obtained,  and  the  reason  for  their  differences,  if 
any  .  .  . 

| 

“Second.  Such  investigation  and  report  shall  state 
in  detail  and  separately  from  improvements  the  original 
cost  of  all  lands,  rights  of  way,  and  terminals  owned  or 
used  for  the  purposes  of  a  common  carrier,  and  ascer¬ 
tained  as  of  the  time  of  dedication  to  public  use,  and  the 
present  value  of  the  same,  and  separately  the  original 
and  present  cost  of  condemnation  and  damages  or  of  pur¬ 
chase  in  excess  of  original  cost  or  present  value/’ 

and  at  p.  187 : 

“It  is  obvious  from  the  statement  we  have  made, 
as  well  as  from  the  character  of  the  remedy  involved, 
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that  we  are  required  to  decide  not  a  controversy  growing 
out  of  duty  performed  under  the  statute  but  one  solely 
involving  an  alleged  refusal  to  discharge  duties  which 
the  statute  exacts.  Admonishing  as  this  does,  that  the 
issue  before  us  is  confined  to  a  consideration  of  the 
face  of  the  statute  and  the  non-action  of  the  Com¬ 
mission  in  a  matter  purely  ministerial,  it  serves  also  to 
furnish  a  ready  solution  to  the  question  to  be  decided,  since 
it  brings  out  in  bold  contrast  the  direct  and  express 
command  of  the  statute  to  the  Commission,  to  act 
concerning  the  subject  in  hand,  and  the  Commission’s 
unequivocal  refusal  to  obey  such  command. 

“It  is  true  that  the  Commission  held  that  its  non¬ 
action  was  caused  by  the  fact  that  the  command  of 
the  statute  involved  a  consideration  by  it  of  matters 
‘beyond  the  possibility  of  rational  determination’ 
and  called  for  ‘inadmissible  assumptions,’  and  the  in¬ 
dulging  in  ‘impossible  hypotheses’  as  to  subjects  ‘in¬ 
capable  of  rational  ascertainment,’  and  that  such  con¬ 
clusions  were  the  necessary  consequence  of  the  Minne¬ 
sota  Rate  Cases ,  230  U.  S.  352. 

“We  are  of  opinion,  however,  that,  considering  the 
face  of  the  statute,  and  the  reasoning  of  the  Commis¬ 
sion,  it  results  that  the  conclusion  of  the  Commission 
was  erroneous,  an  error  which  was  exclusively  caused 
by  a  mistaken  conception  by  the  Commission  of 
its  relation  to  the  subject,  resulting  in  an  unconscious 
disregard  on  its  part  of  the  power  of  Congress  and  an 
unwitting  assumption  by  the  Commission  of  authority 
which  it  did  not  possess.  And  the  significance  which 
the  Commission  attributed  to  the  ruling  in  the  Minne¬ 
sota  Rate  Cases,  even  upon  the  assumption  that  its 
view  of  the  ruling  in  those  cases  was  not  a  mistaken 
one,  but  illustrates  in  a  different  form  the  disregard  of 
the  power  of  Congress  which  we  have  just  pointed 
out,  since,  as  Congress  indisputably  had  the  authority 
to  impose  upon  the  Commission  the  duty  in  question, 
it  is  impossible  to  conceive  how  the  Minnesota  Rate 
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ruling  could  furnish  ground  for  refusing  to  carry  out  the 
commands  of  Congress,  the  cogency  of  which  con¬ 
sideration  is  none  the  less  manifest  though  it  be  borne 
in  mind  that  the  Minnesota  Rate  Cases  were  decided 
after  the  passage  of  the  act  in  question. 

“Finally,  even  if  it  were  further  conceded  that  the 
subject  matter  of  the  valuation  in  question  which  the 
act  of  Congress  expressly  directed  to  be  made  neces¬ 
sarily  opened  a  wide  range  of  proof  and  called  'for  the 
exercise  of  close  scrutiny  and  of  scrupulous  analysis  in 
its  consideration  and  application,  such  assumption,  we 
are  of  opinion,  affords  no  basis  for  refusing  to  enforce 
the  act  of  Congress,  or  what  is  equivalent  thereto,  of 
exerting  the  general  power  which  the  act  of  Congress 
gave,  and  at  the  same  time  disregarding  the  essen¬ 
tial  conditions  imposed  by  Congress  upon  its  exer¬ 
cise.”  | 

That  case  is  identical  with  the  instant  case.  The  same 
paragraphs  of  the  Act  are  involved.  In  that  case  the  Com¬ 
mission  failed  to  obey  the  command  of  the  Act  contained 
in  the  last  clause  of  subdivision  Second  quoted  by  the!  Court. 
In  the  instant  case  the  Commission  failed  to  obey  tl}e  com¬ 
mand  of  the  first  clause  of  subdivision  Second.  In  that  case 
the  command  was  to  include  in  its  valuation  and  to  state  in 
detail  certain  kinds  of  value  (to  wit:  “the  present  cost  of 
condemnation  and  damages  or  of  purchase  in  excess  of  such 
original  cost  or  present  value”)  of  the  properties  iof  the 
carrier.  In  the  instant  case  the  command  was  to  include 

i 

in  its  valuation  and  to  state  in  detail  the  value  of  certain 
kinds  of  property  (to  wit:  “all  lands,  rights  of  way,  and 
terminals  owned  or  used  for  the  purposes  of  a  common 
carrier”)  of  the  Carrier.  In  that  case  they  refused  to 
include  the  kinds  of  values  designated,  in  the  instapt  case 
they  refused  to  include  the  kinds  of  properties  designated. 
In  that  case  the  Supreme  Court  of  the  United  States  held 

j 
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that  such  refusal  was  a  violation  of  statutory  duty  and 
granted  the  writ  of  mandamus.  In  the  instant  case  it  is 
equally  a  violation  of  statutory  duty  and  the  writ  should 
issue. 

Indeed  the  Commission  admits  in  paragraph  2  of  its 
answer  “that  it  did  not  report  the  value  of  the  carrier’s 
rights  to  use  the  passenger  terminals  and  the  approaches 
thereto  in  New  York  City  and  in  Boston”  and  alleges  in 
paragraph  5  as  a  reason  for  this  omission  “that  in  order  to 
inventory  and  value  the  ‘property  owned  or  used  by  every 
common  carrier/  it  had  to  interpret  the  phrase  ‘property 
owned  or  used’;  that  in  the  exercise  of  its  judgment  and 
discretion  it  interprets  the  act  to  require  the  inventory  and 
valuation  of  each  piece  of  ‘property  owned  or  used’  to  the 
owning  carrier  or  an  operating  lessee  of  the  owning  carrier, 
and  that  said  inventory  and  valuation  of  the  property  should 
be  exclusive  of  any  value  of  the  use,”  or  as  the  Commission 
put  it  in  their  report  (Record,  p.  64)  : 

“In  our  finding  of  value  of  the  property  owned  or 
used  in  common-carrier  service  for  rate-making  pur¬ 
poses,  we  are  of  the  opinion  that  no  specific  sum  should 
be  found  for  the  carrier’s  rights  to  use  these  tracks. 
It  is  therefore  not  necessary  for  us  to  determine  whether 
the  right  of  use  in  the  carrier  is  best  defined  by  reference 
to  it  as  a  license  to  use ,  an  easement ,  or  a  trackage  right . 
We  do  recognize  that  the  advantages  to  the  carrier 
of  these  rights  are  valuable  and  essential  to  the  opera¬ 
tion  of  its  property  as  a  whole.  Nevertheless,  for  the 
purpose  of  finding  a  rate-base,  it  is  distinguished  only 
by  its  magnitude  from  the  way  other  similar  rights 
of  carriers  to  the  joint  use  of  property  wholly  owned 
by  other  carriers.”  (Italics  ours.) 

The  Commission  not  only  refused  to  include  in  its  valuation 
or  to  report  in  detail  the  designated  values  of  these  “rights 


95 


of  way  and  terminals,”  but  further  refused  to  determine 
whether  or  not  the  Carrier  did  have  an  ownership  iji  these 
rights  of  way  and  terminals  and  the  reason  they  assigned  for 
their  refusal  was  that  they  ■were  making  a  special  and  re¬ 
stricted  kind  of  valuation,  a  rate  base,  a  kind  of  valuation 
which  the  Carrier  claims  the  Act  did  not  authorize. 

In  the  foregoing  sections  of  this  brief  it  has  been  shown 
that  the  Carrier  had  a  joint  ownership  in  these  tracks  and 
terminals,  and  that,  instead  of  valuing  to  the  Carrier 
its  ownership  in  these  properties,  the  Commission  con¬ 
trary  to  the  explicit  mandate  of  the  Act  valued  all  of  these 
properties  to  another  carrier  whose  sole  interest  therein 
consisted  of  a  lease  for  401  years  subject  to  and  inferior  to 
the  estate  of  the  petitioning  Carrier .  That  this  was  a  wrong¬ 
ful  refusal  to  perform  a  specific  peremptory  duty  prescribed 
by  Congress,  to  compel  the  performance  of  which  manda¬ 
mus  can  be  had,  seems  incontrovertible.  '  j 

In  support  of  its  contention  that  the  facts  here  show 
only  an  error  of  law  instead  of  a  breach  of  duty  the  Com¬ 
mission  relies  on  the  case  of  Kansas  City  Southern  Railway 
Company  v.  Interstate  Commerce  Commission ,  6  Fed.  (2d) 
(App.  D.C.)  692,  694,  certiorari  denied,  269  U.  S.  570;  in 
which  this  Court  of  Appeals  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District  denying  a  writ  of  mandamus 
to  review  one  of  the  Commission’s  valuations. 

i 

In  that  case  the  carrier  alleged  that  the  Commission  did 
not  find  “the  economic  or  exchange  value”  of  its  property 
because  in  finding  its  value  for  rate-making  purposes  it 
failed  to  give  weight  to  the  earning  power,  productivity, 
favorable  location,  present  value,  present  and  prospective 
volume  of  tributory  traffic,  low  operating  costs  and  good 
will.  But  the  report,  which  was  made  a  part  of  the  petition, 
stated  that  the  Commission  had,  in  arriving  at  its  valuation, 
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considered  “the  estimate  by  the  carriers  of  the  commercial 
or  economic  value  of  the  property,”  and  in  referring  to  this 
as  well  as  other  evidence  of  value  said:  “These  are  checks, 
one  upon  the  other.  No  one  fact,  cost  study,  estimate,  or 
other  factor,  can  be  said  to  be  necessarily  controlling.” 
The  real  complaint  of  the  carrier  in  respect  of  that  part  of 
the  case  was  not  that  the  Commission  in  making  its  valuation 
for  rate-making  purposes  had  not  endeavored  to  ascertain  the 
economic  or  exchange  value  of  the  property,  but  that  it  had 
not  accepted  the  carrier’s  estimate  of  that  value.  There  was 
clearly  no  statutory  duty  on  the  Commission  to  accept  the 
carrier’s  estimate  which,  as  appears  from  the  Commission’s 
supplementary  report  (84  I.  C.  C.  113  at  116)  was  merely 
the  “opinion  evidence  of  different  witnesses”  given  “without 
detailed  analysis  of  methods”  of  all  the  carrier’s  property, 
including  items  determined  by  the  Commission  to  be  non- 
carrier  property. 

A  further  and  wholly  separate  complaint  of  the  carrier 
in  that  case  was  that  the  Commission  had  failed  to  report 
the  value  of  the  carrier’s  use  of  certain  tracks  and  terminals, 
and  a  wheat  elevator.  The  carrier  claimed  no  legal  ownership 
in  any  of  these  properties,  but  asserted  that  it  was  entitled 
to  a  valuation  of  its  use  of  them.  The  Commission  found 
that  the  carrier  did  not  own  or  use  those  properties  within 
the  meaning  of  the  Act.  For  example,  in  respect  of  the 
elevator  the  Commission  in  its  original  report  (75  I.  C.  C. 
223,  235)  said: 

“The  property  is  neither  owned  nor  used  by  the 
carrier,  and  for  this  reason  has  no  place  in  the  carrier’s 
valuation.” 

Contrast  that  with  the  language  used  in  the  Report  in  the 
instant  case  (Record,  p.  67). 

“But  for  the  purpose  of  ascertaining  the  value,  for 
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rate  making  purposes,  of  the  carrier’s  property  -owned 
or  used  in  common  carrier  service,  no  specific  valiie  will 
be  reported  for  the  right  of  the  carrier  to  the  use  of 
this  property.” 

A  casual  reading  of  this  second  Kansas  City  Southern  case 

i 

might  give  the  impression  that  the  issues  in  respect  I  of  the 
tracks  and  terminals  were  the  same  as  those  raised  here, 
but  the  foregoing  quotations  from  the  reports  of  the  Com¬ 
mission  make  clear  the  distinction  between  them.  In  that 
case  the  Commission  had  considered  the  legal  status!  of  the 
rights  claimed  by  the  carrier  and  ruled  that  they  w^ere  not 
“property  owned  or  used”  within  the  meaning  of  the  Act. 
If  the  ruling  was  wrong  it  was  an  error  of  law  for  the  cor¬ 
rection  of  which  mandamus  is  not  the  proper  remedy. 
But  in  the  instant  case  the  Commission  refused  to  decide  the 
legal  status  of  the  Carrier’s  rights.  Nowhere  in  its  Report 
did  the  Commission  rule  or  say  that  those  rights  were  not 

i 

“property  owned  or  used,”  within  the  meaning  of  the  Act  or 
otherwise.  The  Commission  arbitrarily  excluded  those  rights 
solely  because  it  vras  making  a  valuation  “for  rate  making 
purposes.” 

i 

In  so  doing  the  Commission  was  exercising  its  supposed 
authority  to  determine  for  itself  what  shall  constitute  the 
rate  base  instead  of  accepting  as  the  rate  base  the  actual 
fair  value  of  all  the  common  carrier  property.  Indeed  the 
Commission  excluded  the  properties  in  question  owned  and 
used  by  the  Carrier,  and  refused  to  determine  whether  !or  not 
they  w^ere  so  owned,  though  admitting  that  they  were 
“rights  .  .  .  valuable  and  essential  to  the  operation  of  its 
property  as  a  whole,”  a  “valuable  asset,”  for  the  very  reason 
that  they  were  not  finding  the  actual  fair  value,  the  economic 
or  exchange  value,  of  all  the  common  carrier  property,:  but  a 
different  kind  of  value,  a  rate  base.  If  that  conclusion  is 
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erroneous,  the  error  lies  in  the  Commission’s  misconception 
of  its  duty  under  the  Act,  for  which  mandamus  is  the  proper 
remedy.  The  one  most  vital  question  in  the  valuations 
made  to  date  is  "whether  the  Commission  is  authorized  to 
determine  w^hat  shall  constitute  the  rate  base  under  Section 
15a  or  is  required  to  accept  as  that  rate  base  the  actual  fair 
value,  or  as  it  is  sometimes  termed,  the  economic  or  ex¬ 
change  value,  determined  by  the  methods  prescribed  in 
Section  19a,  of  so  much  of  the  “property  owned  or  used”  by 
the  carrier  as  is  “held  for  and  used  in  the  service  of  transpor¬ 
tation.”  That  question  was  not  presented  in  the  second 
Kansas  City  Southern  case  because  the  terminals  were  not 
excluded  on  that  ground,  but  it  is  presented  here  and  it  is 
necessarily  a  question  of  statutory  duty. 

The  Commission  alleges  in  its  answer  that  the  Carrier 
has  no  property  interest  in  the  tracks  or  terminals,  but  only 
a  license  to  use  them.  The  question  was  presented  to  the 
Commission  for  decision  in  the  valuation  proceedings,  but  it 
was  not  decided  because  the  Commission,  misconceiving  its 
duty  as  to  “value  for  rate-making  purposes,”  found  it  un¬ 
necessary  to  do  so.  The  report  does  not  show  whether  the 
Carrier  has  a  property  interest  in  these  tracks  and  terminals 
or  not  and  in  that  respect  is  incomplete.  The  Commission 
cannot  complete  its  incomplete  report  by  its  answer  to  this 
petition.  If  the  Court  should  hold  that  the  Carrier  had  no 
interest  in  the  tracks  and  terminals  the  report  would  still  be 
incomplete.  The  Commission  charges  that  the  Carrier  is 
attempting  to  make  mandamus  serve  the  purpose  of  appeal 
or  writ  of  error,  but  the  report  contains  no  rulings  in  respect 
of  the  Carrier’s  title  to  be  reviewed  on  appeal  or  writ  of 

i 

error  even  if  those  remedies  were  available.  It  is  not  an 
error  of  decision,  but  an  absence  of  decision,  of  which  the 
Carrier  complains. 
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V.  i 

I 

The  Exceptions  to  the  Admission  and  Exclusion  of 

Evidence. 

i 

i 

The  foregoing  sections  of  this  brief  support  the  fiifst  four 
assignments  of  error.  (Record,  p.  450.)  Those  assignments 
were  that  the  court  erred  (1)  in  ordering  that  the  rule  to 
show  cause  be  discharged  and  the  petition  dismissed;  (2) 
in  ruling  that  the  relators  are  not  entitled  to  a  writ  of  man¬ 
damus  as  prayed  for  in  the  petition;  (3)  in  ruling  that  the 
respondent  did  not  err  in  declining  to  value  the  rights  of 
the  relators  in  the  New  York  terminal  and  the  approaches 
thereto;  and  (4)  in  ruling  that  the  Valuation  Act  did  not 
require  the  respondent  to  value  separately  from  the  capital 
stock  the  rights  of  the  relators  in  The  Boston  Terminal 
Company  property.  j 

The  relators  also  assigned  as  error  certain  rulings! by  the 
trial  judge  in  respect  of  the  admission  and  exclusion; of  evi¬ 
dence.  Those  will  now  be  discussed : 

i 

! 

1.  Assignment  of  errors  # 5 . 

i 

“In  sustaining  the  respondent’s  objection  ito  the 
admission  in  evidence  of  an  agreed  true  copy  of  the 
transcript  of  the  stenographer’s  notes  of  the  testimony 
taken  before  the  Interstate  Commerce  Commission 
in  the  Matter  of  the  Valuation  of  the  Property  of  The 
New  York,  New  Haven  &  Hartford  Railroad  Company 
et  al,  Valuation  Docket  No.  311,  certified  by  ttie  sec¬ 
retary  of  the  Commission.” 

At  the  conclusion  of  the  testimony  in  behalf  of  the  delators 
their  counsel  offered  in  evidence  a  certified  copy  of  the 
testimony  in  the  valuation  proceeding  before  the  Com- 


i 

i 

j 

i 

i 

I 

| 

i 

i 


100 


mission.  (Bill  of  Exceptions,  Record,  p.  479.)  Counsel 
for  the  Commission  raised  no  technical  objection  to  the 
authenticity  of  the  document,  conceding  it  to  be  a  correct 
copy,  but  objected  on  the  ground  that  as  the  proceeding  was 
not  in  the  nature  of  an  appeal  or  review  the  issues  before 
the  Commission  were  not  material  and  upon  that  ground  it 
was  excluded. 

The  trial  judge  seemed  to  think  that  it  was  being  offered 
to  supplement  the  evidence  of  title  which  had  already  been 
introduced,  but  that  was  not  the  purpose  of  the  offer.  As 
stated  in  counsel’s  formal  offer  of  proof,  he  was  simply 
“endeavoring  to  prevent  any  suggestion  that  we  have  omitted 
to  bring  before  your  honor  all  that  was  before  the  Inter¬ 
state  Commerce  Commission  on  the  question  of  title  and 
right  to  this  property.”  He  was  seeking  merely  to  forestall 
any  argument  to  the  effect  that  the  Commission  should  not 
be  ordered  to  change  its  valuation  since  it  might  have  based 
it  on  other  evidence  than  that  which  was  presented  to  the 
court.'  For  this  limited  negative  purpose  the  transcript  of 
the  testimony  before  the  Commission  should  have  been 
admitted. 

2.  Assignment  of  errors  # 6 . 

“In  overruling  the  relator’s  objection  to  the  admis¬ 
sion  in  evidence  of  agreed  true  copies  of 

(a)  Page  27  of  the  sworn  Annual  Report  to  the 
Interstate  Commerce  Commission  by  The  New 
York,  New  Haven  &  Hartford  Railroad  Company 
for  the  year  ending  June  30,  1888; 

(b)  Pages  8  and  9  of  the  sworn  Annual  Report 
to  the  Interstate  Commerce  Commission  by  The 
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New  York,  New  Haven  &  Hartford  Railroad  Com¬ 
pany  for  the  year  ending  June  30,  1906; 

(c)  Pages  12  and  13  of  the  sworn  Annual  Report 
to  the  Interstate  Commerce  Commission  by  The 
New  York,  New  Haven  &  Hartford  Railroad 
Company  for  the  year  ending  June  30,  19141; 

(d)  Pages  400,  400(a),  400(b)  and  400(b)  from 

the  sworn  Annual  Report  to  the  Interstate  Com¬ 
merce  Commission  by  The  New  York,  New  Haven 
&  Hartford  Railroad  Company  for  the  year  ending 
December  31,  1929.”  | 

| 

i 

These  reports  were  made  by  the  New  Haven,  but  one 
of  the  several  relators,  on  forms  prescribed  by  the  Inter¬ 
state  Commerce  Commission.  (Bill  of  Exceptions,  Record, 
p.  451 ;  Exhibits  17,  18,  19  and  20,  Record,  p.  631.)  The  New 
Haven  had  listed  the  New  York  and  Boston  properties  in 
question  under  classification  entitled  in  the  earlier!  report 
“Line  operated  under  running  arrangements”  and  |  in  the 
later  reports  under  class  5  entitled  “Line  operated  under 
trackage  rights,”  the  printed  definition  on  the  latet  forms 
stating  that  class  (5)  : 

“Includes  all  tracks  operated  and  maintained  by 
others,  but  over  which  respondent  has  the  right  to 
operate  some  or  all  of  its  trains.  In  a  road  of  this  class 
respondent  has  no  proprietary  rights,  but  only  the 
rights  of  a  licensee.” 

These  reports  were  offered  by  counsel  for  the  Commission  to 
show  the  construction  placed  by  the  New  Haven  itself  on  the 
statutes,  leases  and  agreements  evidencing  its  title.  In 
his  opinion  Mr.  Chief  Justice  Wheat  stated : 


“My  conclusion  is  confirmed  to  some  extent 


by  the 


fact  that  in  each  of  its  annual  reports  to  the  Interstate 


I 


i 


102 


Commerce  Commission,  required  by  law  since  1888, 
the  New  Haven  reported  its  use  of  the  property  here  in 
dispute  under  the  caption  'Class  5’  *  *  *  *  jf  the  New 
Haven  Company  had  believed  throughout  these  years 
that  it  was  a  joint  owner  of  this  property,  it  could  and 
should  have  scheduled  its  joint  operation  under  Class 
(1).  The  Commission’s  instructions  are  specific  to  this 
effect.”  (Record,  p.  448.) 

Pursuant  to  stipulation,  counsel  for  the  relators  raised 
no  technical  objection  to  the  authenticity  of  the  reports  or 
the  fact  that  they  were  copies,  but  objected  to  their  admis¬ 
sion  because,  as  he  stated,  "the  agreement  of  1848  is  not 
ambiguous,  nor  does  it  require  evidence  of  how  the  parties 
acted  under  that  agreement.”  This  objection  was  sound. 
The  rules  of  evidence  accepted  in  all  jurisdictions  precluded 
their  admission.  Neither  the  agreement  of  March  17,  1848 
nor  any  of  the  statutes,  leases  and  agreements  on  which 
the  relators  based  their  title  are  ambiguous,  nor  did  the 
trial  judge  intimate  that  they  were  ambiguous.  There  is 
no  difficulty  in  understanding  the  meaning  of  the  language 
used  by  the  parties,  and  in  such  a  case  it  is  well  settled 
that  evidence  of  the  conduct  pf  the  parties  is  not  admissible 
to  control  the  plain  meaning  of  the  words.  In  the  leading 
federal  case,  Philadelphia ,  Wilmington  &  Baltimore  Railroad 
Company  v.  Trimble ,  10  Wall  (U.  S.)  367  the  court  said: 

"Where  there  is  doubt  as  to  the  proper  construction 
of  an  instrument,  this  feature  of  the  case  is  entitled  to 
great  consideration,  but  where  its  meaning  is  clear  in 
the  eye  of  the  law,  the  error  of  the  parties  cannot  con¬ 
trol  its  effect.” 

Again  in  Lesamis  v.  Greenberg ,  225  Fed.  (C.  C.  A.  9th 
Circuit)  449  at  451 : 
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“Of  course,  the  manner  of  the  parties’  treatment  of 
the  contract  and  its  stipulations  is  often  an  aid  to  con¬ 
struction  of  the  instrument,  where  the  terms  are  am¬ 
biguous  and  their  meaning  involved.  But  where  the 
contract  can  be  rendered  by  taking  it  by  the  four  cor¬ 
ners  and  viewing  it  as  a  whole,  that  manner  o t  inter¬ 
pretation  is  most  satisfactory,  and  should  be  adopted.” 

A  case  strikingly  analogous  to  that  at  bar  has  arisen  in 
Massachusetts  whose  courts  accept  this  same  rule  of  evi¬ 
dence.  In  Stony  Brook  Railroad  Corporation  v.  Boston  & 
Maine  Railroad ,  260  Mass.  379,  the  question  was  whether 
under  the  terms  of  the  railroad  lease  the  lessee  was  required 

i 

to  pay  the  lessor’s  federal  income  tax.  The  lessee  had  in 
fact  paid  the  tax  without  protest  in  prior  years,  but;  it  was 
held  nevertheless  that  its  conduct  in  so  doing  cofild  not 
control  the  plain  terms  of  the  instrument.  As  the  court 
said  at  page  386: 

j 

“The  conduct  of  the  parties,  while  it  may  illuminate 
words  of  equivocal  import,  cannot  change  the  j  rights 
of  the  parties  as  fixed  by  the  unambiguous  provisions 
of  a  definite  contract.” 

i 

The  fact  that  the  legal  effect  of  the  title  documents  is  in 
issue  before  this  court  does  not  mean  that  they  are  am¬ 
biguous.  The  legal  effect  of  the  documents  was  equally  in 
issue  in  each  of  the  cases  cited  above,  that  is  why  the  parties 
were  in  court.  The  distinction  is  between  the  meariing  of 
the  language  used  and  its  legal  effect.  If  the  meariing  of 
the  words  is  in  doubt,  there  is  an  ambiguity,  otherwise  not. 
The  legal  rights  of  the  relators  arising  out  of  the  interpre¬ 
tation  of  the  various  statutes,  leases  and  agreements  may 
be  a  debatable  question  of  law,  but  the  language  used  in 
those  instruments  is  not  ambiguous  and  does  not  require  or 
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permit  interpretation  as  to  what  the  parties  intended  by 
reference  to  their  subsequent  conduct.  No  question  has  been 
raised  as  to  whether  the  parties  intended  what  they  said, 
the  only  question  is  what  effect  the  law  will  give  to  the 
agreement  which  they  made.  Not  being  ambiguous,  the 
language  used  is  in  no  way  clarified  by  subsequent  state¬ 
ments  of  the  parties  as  to  the  status  of  the  legal  rights  which 
arose  therefrom.  Moreover,  those  statements  were  made  by 
the  New  Haven  alone  and  they  cannot  bind  the  Boston  and 
Providence  Railroad  Corporation  and  the  Old  Colony 
Railroad  Company  who  are  among  the  relators  and  who 
have  rights  in  The  Boston  Terminal  Company  property  al¬ 
though  their  respective  railroads  are  operated  by  the  New 
Haven  under  long  term  leases.  There  being  no  ambiguity 
and  the  New  Haven  being  but  one  of  several  carriers  affected, 
the  reports  should  have  been  excluded. 

The  reports  should  also  have  been  excluded  as  being  im¬ 
material.  They  were  entitled  to  no  weight  whatever  in  de¬ 
termining  any  issue  raised  in  this  case.  They  were  made  on 
forms  prescribed  by  the  Commission  and  represented  at  the 
most  nothing  more  than  an  error  in  classification  on  the  part  of 
the  New  Haven  employees  charged  with  preparing  them.  The 
very  fact  that  the  New  Haven  continued  to  classify  them 
the  same  way  even  in  the  report  for  the  year  ended  Decem¬ 
ber  31,  1929,  (Exhibit  20)  seven  years  after  the  Commission 
had  made  its  tentative  valuation,  shows  that  it  attached  no 
significance  to  the  particular  way  these  properties  might  be 
classified.  The  real  trouble  was  that  the  rights  of  the  relators 
in  these  properties  are  equally  susceptible  of  classification 
under  any  one  of  four  different  titles.  The  printed  in¬ 
structions  are  so  phrased  that  even  lawyers  might  well 
differ  as  to  the  proper  classification.  Attention  is  invited 
to  these  instructions  as  printed  in  the  more  recent  forms. 
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(See  photostat  of  extract  from  report  for  year  ended  Decem¬ 
ber  31,  1929  entitled  “411.  Road  Operated  at  Close  of 
Year/’  Record  following  p.  636).  | 

Class  (1)  is  entitled 

“Line  owned  by  respondent,  (A)  main  line,  (B) 
branch  lines.” 

*  *  * 

“Class  1  includes  all  lines  operated  by  the  respondent 
at  the  close  of  the  year  to  which  it  has  title  in  per¬ 
petuity.” 

i 

i 

Class  (3)  is  entitled  j 

I 

“Line  operated  under  lease  for  a  specified  sum \  lessor 
being  (A)  an  affiliated  corporation  or  (B)  independent 
or  not  affiliated  with  respondent. 

j 

♦  ♦  ♦ 

i 

| 

“Class  (3)  includes  all  tracks  operated  under  a  lease 
or  formal  conveyance  of  less  than  the  grantor’s  interest 
in  the  property  with  a  specific  or  unconditional  rent  re¬ 
served.” 

i 

j 

i 

I 

Class  (4)  is  entitled 

i 

“Line  operated  under  contract  or  agreement  for  con¬ 
tingent  rent,  owner  being  (A)  an  affiliated  corporation, 
or  (B)  independent  or  not  affiliated  with  respondent.” 

*  *  * 

i 

i 

“Class  (4)  is  the  same  as  class  (3)  except  that  the  rent 
reserved  is  conditional  upon  earnings  or  other  fact.” 

The  preparation  of  these  reports,  filled  out  on  printed  blanks 
covering  many  pages  was  a  routine  matter  for  employees  in 
charge  of  such  statistics.  Mr.  Chief  Justice  Wheat  says  they 
should  have  reported  these  rights  in  class  (1)  if  the  agreements 

i 
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of  March  17, 1848  and  July  24,  1907  created  base  fees.  That 
is  easy  enough  for  a  lawyer  to  say  after  studying  the  de¬ 
cisions  on  the  effect  of  perpetual  agreements,  but,  after  all, 
these  rights  arose  under  agreements,  not  deeds,  and  a  rail¬ 
road  official  might  well  associate  the  word  “owned”  with 
instruments  which  appeared  in  the  record  title.  This  is  es¬ 
pecially  true  as  class  (3)  deals  with  “lease,”  which  the 
agreement  of  1907  certainly  was,  and  class  (4)  deals  with 
“contract  or  agreement,”  which  the  agreement  of  1848  cer¬ 
tainly  was.  The  employee  could  not  have  been  criticized  had 
he  reported  these  rights  under  class  (1),  class  (3)  or  class  (4). 

Yet  none  of  those  classes  so  clearly  describes  the  physical 
conditions  under  which  these  tracks  were  operated  as  does 
the  first  sentence  of  class  (5) 

“Class  (5)  includes  all  tracks  operated  and  main¬ 
tained  by  others,  but  over  which  the  respondent  has  the 
right  to  operate  some  or  all  of  its  trains.” 

These  are  the  words  which  fit  the  situation  from  a  layman’s 

i  _ 

point  of  view.  These  tracks  are  operated  and  maintained  by 
the  Harlem  or  Central,  but  over  them  the  New  Haven  has 
the  right  to  operate  its  trains.  It  is  true  that  the  next  sen¬ 
tence  states 

“In  roads  of  this  class  the  respondent  has  no  pro¬ 
prietary  rights  but  only  the  rights  of  a  licensee.” 

That  is  the  sort  of  language  which  stirs  the  interest  of 
lawyers,  but  not  of  railroad  officials,  and  as  the  first  sentence 
of  the  definition  so  aptly  described  the  physical  situation  it 
is  not  surprising  that  the  tracks  in  question  were  given  this 
classification.  None  of  the  definitions  was  susceptible  of 
application  to  both  the  legal  and  physical  situation  and  as 
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the  reports  were  designed  primarily  to  furnish  the  Com¬ 
mission  with  physical  statistics  the  classification  of!  these 
rights  under  (5),  which  did  accurately  describe  the  physical 
situation,  was  not  unreasonable. 

7  i 

i 

3.  Assignment  of  errors  #7 

“In  overruling  the  relators’  objection  to  the  admis¬ 
sion  in  evidence  of  agreed  true  copies  of 

(a)  The  Annual  Report  of  The  New!  York 
New  Haven  &  Hartford  Railroad  Company  to 
its  stockholders,  pages  34  to  41  inclusive,  for  the 
year  ending  June  30,  1906; 

(b)  The  Annual  Report  of  The  New  York,  New 

Haven  &  Hartford  Railroad  Company  to  its; stock¬ 
holders,  pages  52  to  59  inclusive,  for  the  ye$,r  end¬ 
ing  June  30, 1914.”  | 

| 

| 

These  reports  to  the  New  Haven’s  stockholders  were 
offered  in  evidence  by  counsel  for  the  respondent  to  show 
that  in  each  of  them  the  New  York  and  Boston  terminals 
and  approaches  were  classified  as  “Road  operated  under 
trackage  rights.”  (Record,  pp.  484,  485,  486,  Exhibits  21 
and  22).  They  were  objected  to  by  counsel  for  the  relators 
upon  the  same  ground  as  the  reports  to  the  Commission. 
For  the  same  reasons  just  set  forth  at  length  in  the  discus¬ 
sion  of  the  reports  to  the  Commission,  these  reports  to  the 
stockholders  should  have  been  excluded.  The  meahing  of 
the  language  used  in  the  statutes,  leases  and  agreements 
upon  which  the  relators  based  their  title  was  not  in  doubt, 
it  was  not  found  to  be  ambiguous,  and  accordingly  tl^e  sub¬ 
sequent  conduct  of  the  New  Haven  was  not  admissible  to 
modify  their  legal  effect.  Likewise,  as  in  the  case  of  the  re- 
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ports  to  the  Commission,  they  were  immaterial  and  entitled 
to  no  weight  whatever  in  determining  the  question  of  law 
presented.  In  offering  them  counsel  for  the  Commission 
stated  that  the  classification  therein  was  no  different  from  the 
classification  in  the  reports  to  the  Commission  (Record, 
p.  485).  In  the  latter  they  were  classified  under  (5),  “Line 
operated  under  trackage  rights/’  so  here  they  were  classified 
under  “Road  operated  under  trackage  rights.”  That  classi¬ 
fication  accurately  described  the  physical  situation  in  both 
instances  so  the  effect  of  these  exhibits  is  merely  cumulative 
and  adds  nothing  to  Commission’s  argument. 

*  *  * 

Conclusion 

Mandamus  is  the  remedy  for  breach  of  duty  by  a  public 
board,  but  the  granting  of  the  writ  is  discretionary.  The 
exercise  of  that  discretion  by  the  lower  court  is  open  to  full 
review  on  appeal.  There  is  an  absolute  right  of  appeal  from 
any  final  order  of  the  Supreme  Court  of  the  District  of  Colum¬ 
bia  to  the  Court  of  Appeals.  That  this  broad  right  of  ap- 

i 

peal  confers  on  the  appellate  court  power  to  review  the  dis¬ 
cretion  exercised  by  the  lower  court  in  mandamus  cases  is 
manifest  from  the  number  of  cases  in  which  the  Supreme 
Court  granted  the  writ,  but  the  Court  of  Appeals,  exer¬ 
cising  its  own  discretion,  reversed  the  judgment  and  dis¬ 
missed  the  petition.  Dancy  v.  Clark ,  24  App.  D.  C.  487; 
Garfield  v.  Turner ,  31  App.  D.  C.  332;  Lane  v.  Duncan 
Town  Site  Company ,  44  App.  D.  C.  63;  Richards  v. 
Davison ,  45  App.  D.  C.  395.  As  pointed  out  above,  irrespec¬ 
tive  of  the  decision  of  the  court  on  the  Carrier’s  rights,  the 
valuation  report  would  still  be  incomplete,  and  it  is  the  val¬ 
uation  report,  not  the  decision  of  the  court,  "which  is  made 
prima  facie  evidence  in  ratemaking,  recapture,  division  of 
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joint  rates,  consolidation  and  the  issuance  of  securities.  The 
court,  therefore,  has  jurisdiction  to  grant  the  writ  ordering 
the  Commission  to  complete  its  report  by  determining!  the 
legal  status  of  the  Carrier’s  interest  in  the  tracks  and; ter¬ 
minals  and  ascertaining  and  reporting  the  value  thereof,  but 
the  court  may  properly  decline  to  exercise  its  discretion  unless 
satisfied  that  the  Carrier  has  valuable  property  rights  which 
warrant  protection  by  such  peremptory  relief.  For  that 
reason  the  Carrier  has  introduced  in  evidence  the  statutes, 
leases  and  agreements  upon  which  it  claims  a  freehold  estate, 
an  ownership  in  fee  in  the  tracks  and  terminals,  admitted 
by  the  Commission  to  be  “rights  .  .  .  valuable  and  essential 
to  the  operation  of  its  property  as  a  whole,”  a  “valuable 
asset,”  and  valued  by  the  Carrier  at  the  enormous  sum  of 
$55,490,531  for  its  rights  in  the  New  York  property  and 
$17,802,000  for  its  rights  in  the  Boston  property.  The  court 
has  full  jurisdiction  to  grant  the  writ  and  the  immense  value 
of  the  private  rights  involved,  coupled  with  the  tremendous 
importance  of  the  question  to  all  other  carriers,  to  the  public 
and  to  the  Commission  itself  call  for  the  affirmative  exercise 

■  j 

of  the  court’s  discretion. 

i 

i 
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In  the  Court  of  Appeals  of  the  District  of 

Columbia 

i 

April  Term,  1931  j 

i 

No.  5466  | 

The  New  York,  New  Haven  &  Hartford  Bailroad 
Company,  et  al.,  appellants 

i 

j 

V . 

i 

Interstate  Commerce  Commission,  appellee 


APPEAL  FROM  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

COLUMBIA 


BRIEF  FOR  INTERSTATE  COMMERCE  COMMISSION 

j 

Introduction. — This  is  an  appeal  from  a  judg¬ 
ment  of  the  Supreme  Court  of  the  District  of 
Columbia,  Honorable  Chief  Justice  Alfred  A. 
Wheat  presiding,  dismissing  a  petition  for!  a  writ 
of  mandamus  and  discharging  the  rule  to  show 
cause  issued  therein.  The  memorandum  opinion 
of  the  lower  court  supporting  its  judgment  is  re¬ 
ported  at  page  434  et  seq.  of  the  transcript. 

The  Petition  arises  out  of  the  claim  of  the  New 

i 

York,  New  Haven  &  Hartford  Railroad  Company, 

(D  | 

j 

i 

i 

i 
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hereinafter  called  the  New  Haven,  that  the  Inter¬ 
state  Commerce  Commission  in  valuing  its  prop¬ 
erty  has  failed  to  perform  a  specific  requirement  of 
See.  19a  of  the  Act  (Sec.  19a,  Title  49,  U.  S.  Code), 
commonly  known  as  the  Valuation  section. 

The  pertinent  provisions  of  this  section  are  as 
follows : 

Sec.  19a.  (a)  That  the  Commission  shall, 
as  hereinafter  provided,  investigate,  ascer¬ 
tain,  and  report  the  value  of  all  the  prop¬ 
erty  owned  or  used  by  every  common  car¬ 
rier  subject  to  the  provisions  of  this  Act. 
*  *  *  The  commission  shall  make  an  in¬ 
ventory  which  shall  list  the  property  of  every 
common  carrier  *  *  *  in  detail,  and 

show  the  value  thereof  as  hereinafter  pro¬ 
vided,  and  shall  classify  the  physical  prop¬ 
erty,  as  nearly  as  practicable  in  conformity 
with  the  classification  of  expenditures  for 
;  road  and  equipment,  as  prescribed  by  the 
Interstate  Commerce  Commission. 

(b)  First.  In  such  investigation  said 
Commission  shall  ascertain  and  report  in  de¬ 
tail  as  to  each  piece  of  property  *  *  * 
owned  or  used  by  said  common  carrier  for 
its  purposes  as  a  common  carrier,  the  origi¬ 
nal  cost  to  date,  the  cost  of  reproduction 
new,  the  cost  of  reproduction  less  deprecia¬ 
tion,  *  *  *  The  Commission  shall  in 

like  manner  ascertain  and  report  separately 
other  values,  and  elements  of  value,  if  any, 
of  the  property  of  such  common  carrier,  and 
an  analysis  of  the  methods  of  valuation  em¬ 
ployed,  and  of  the  reasons  for  any  differ- 
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ences  between  any  such  value  and  each  of 
the  foregoing  cost  values.  j 

*  *  *  *  |  * 

(c)  Except  as  herein  otherwise  provided, 
the  Commission  shall  have  power  to  prescribe 
the  method  of  procedure  to  be  followed  in 
the  conduct  of  the  investigation,  the  form  in 
which  the  results  of  the  valuation  s hall  be 
submitted,  and  the  classification  of  the  ele¬ 
ments  that  constitute  the  ascertained  value, 
and  such  investigation  shall  show  the  value 
of  the  property  of  every  common  carrier  as 
a  whole  and  separately  the  value  of  its  prop¬ 
erty  in  each  of  the  several  States  anct  Terri¬ 
tories  and  the  District  of  Columbia,  classified 
and  in  detail  as  herein  required. 

*  *  *  *  |  * 

(e)  *  *  *  *  *  an(j  ap  rul^s  and 

regulations  made  up  by  the  Commission  for 
the  purpose  of  administering  the  provisions 
of  this  section  and  section  twenty  of  this  Act 
shall  have  the  full  force  and  effect  of  law. 
(. Italics  ours.) 

Pursuant  to  its  duty  under  the  above  section  the 
commission  instituted  a  proceeding  known  as  Valu¬ 
ation  Docket  No.  311  to  ascertain  the  value  of  the 
property  owned  or  used  by  the  New  Haven  as  of 
June  30,  1915.  On  that  date  the  New  Haven  en¬ 
joyed  trackage  and  terminal  rights  in  the  Grand 

I 

Central  station  and  approaches  in  New  York  and 
in  South  Station  in  Boston.  Title  to  and  posses¬ 
sion  of  the  physical  properties  composing  these 
terminal  facilities  are  in  other  carriers  which  use  * 

i 

i 

i 

j 

i 

j 
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the  facilities,  but  the  New  Haven  has  the  right  to 
run  its  trains  over  the  tracks  and  into  the  terminals 
upon  payment  of  rental  proportioned  to  the  extent 
of  its  use.  In  the  proceeding  before  the  commission 
the  New  Haven  presented  its  evidence  in  support 
of  its  contention  that  the  commission  should  find 
and  include  in  the  value  of  its  property  the  value 
of  such  rights  of  use  in  the  said  terminal  properties. 
The  matter  was  argued  before  the  commission  by 
eminent  counsel,  and  after  considering  the  evidence 
and  arguments  the  commission,  on  the  13th  day  of 
November,  1929,  published  its  report  deciding  ad¬ 
versely  to  the  New  Haven’s  contention.  The  text 
of  the  commission’s  report  so  far  as  it  relates  to 
the  terminal  properties  is  found  at  pages  60  to  67 
of  the  transcript. 

Upon  the  publication  of  the  commission’s  report 
and  order,  the  New  Haven  filed  its  petition  in  the 

i 

Supreme  Court  of  the  District  of  Columbia  for  a 
writ  of  mandamus  to  require  the  commission  to 
perform  its  alleged  plain  mandatory  duty  of  find¬ 
ing,  and  stating  as  a  part  of  the  value  of  the  prop¬ 
erty  owned  and  used  by  the  New  Haven,  the  value 
of  its  trackage  rights  in  the  New  York  and  Boston 
terminal  properties.  In  its  petition  the  New 
Haven’s  primary  contentions  were  as  follows: 

(1)  that  under  the  instruments  conferring  its 
rights  of  use  in  the  terminal  properties  it  has  an 
ownership  therein  described  in  respect  to  some  of 
the  property  as  “an  estate  in  perpetuity,  the  legal 


equivalent  of  an  estate  in  fee  simple,”  and  in 
respect  to  other  property  as  “a  perpetual  fran¬ 
chise.” 

(2)  that  the  commission  has  failed  to  Comply 
with  a  specific  direction  of  the  Valuation  Act  that 
it  find  and  state  the  value  of  such  rights  and  inter¬ 
ests  as  the  New  Haven  has  in  the  said  terminal 
properties. 

Subsequent  to  the  New  Haven’s  petition,  answer 
and  further  pleadings  were  filed  in  the  proceeding 
and  the  matter  being  at  issue  came  on  for  hearing 

*  i 

at  which  time  the  New  Haven  presented  certain 
oral  evidence  in  addition  to  the  several  charters, 
legislative  enactments,  contracts,  and  agreements 
under  which  it  acquired  and  holds  its  right  ;  to  use 
the  several  properties,  and  certain  evidence  was 
also  offered  on  behalf  of  the  commission. 

The  court,  in  its  memorandum  opinion  succinctly 
and  accurately  stating  the  facts  and  its  conclusions, 
denied  the  New  Haven’s  contentions  and  declined 
to  issue  a  writ  of  mandamus. 

i 

Prom  the  order  and  decision  of  the  court  the 

i 

New  Haven  appeals,  making  seven  assignments  of 
error  which  raise  certain  questions  for  determina¬ 
tion  by  this  court.  Without  attempting  tb  state 
the  assignments  of  error,  it  will  be  the  purpose  of 
this  brief  after  a  statement  of  the  facts  to  support 
the  conclusions  of  the  lower  court  in  respect  to  the 
following  propositions,  which  are  conclusive;  of  the 
present  controversy : 
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I.  The  New  Haven,  by  grant  of  trackage  rights 
and  the  payment  of  rent,  acquired  no  joint  owner¬ 
ship  in  the  jointly-used  physical  property. 

II.  Under  the  valuation  act  the  commission  is 
not  required  to  report  a  value  for  the  New  Haven* s 
trackage  rights. 

III.  Mandamus  is  not  a  proper  remedy  to  cor¬ 
rect  the  alleged  error  on  the  part  of  the  com¬ 
mission. 

IV.  No  error  was  committed  by  the  court  in  the 
exclusion  or  reception  of  evidence . 

STATEMENT  OF  FACTS 

The  New  Haven  operates  certain  owned  and 
leased  lines  of  railroad  in  Massachusetts,  Rhode 
Island,  Connecticut,  and  New  York.  Its  tracks 
enter  the  State  of  New  York  from  Connecticut  at 
or  near  Port  Chester,  and  at  Woodlawn  connect 
with  the  tracks  of  the  New  York  and  Harlem  Rail¬ 
road  Company,  hereinafter  called  the  Harlem,  now 
operated  under  lease  by  the  New  York  Central 
Railroad  System,  hereinafter  called  the  Central. 
From  Woodlawn  south  to  and  into  Grand  Central 
Station,  a  distance  of  about  12  miles,  the  New 
Haven  passenger  trains  operate  over  the  Central’s 
tracks  and  the  New  Haven  and  the  Central  use  the 
station  in  common,  all  pursuant  to  two  contracts 
hereinafter  mentioned.  At  Boston,  Massachusetts, 
the  New  Haven’s  tracks  connect  with  those  of  the 
Boston  Terminal  Company,  hereinafter  called  the 
Boston  Terminal,  and  from  the  point  of  connection 
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to  and  into  the  South  station  at  Boston,  the  New 
Haven  passenger  trains  operate  over  the  Boston 
Terminal’s  tracks  and  the  New  Haven  and  the  Cen¬ 
tral,  as  leasee  of  the  Boston  and  Albany,  share  the 
use  of  the  Boston  Terminal’s  South  station  pur¬ 
suant  to  Chap.  516  Laws  of  Massachusetts,  1^96. 

The  physical  property  south  of  Woodlawn  in 
New  York  consists  of  rights  of  way,  tracks,  ter¬ 
minal  structures,  and  various  appurtenances  to 
railroad  operation  in  and  near  New  York  City, 
shown  on  a  sketch  map  bound  as  an  appendix 
hereto.  This  entire  property  was  inventoried  in 
detail  and  valued  by  the  commission  in  its  final  re¬ 
port  on  the  value  of  the  railroad  property  of  the 
Central,  including  its  lessor,  the  Harlem.  ( New 
York  Central  Railroad  Company  et  al .,  27  I.  C.  C. 
Val.  Rep.  1,  and  28  I.  C.  C.  Val.  Rep.  1.)  Pages 
303-304  of  volume  27  set  out  the  New  Haven’s  joint 
use  of  the  physical  property.  The  property  of  the 
Boston  Terminal  was  likewise  inventoried  and 
valued  at  $20,770,500  by  the  commission  in  its  final 
report  on  the  value  of  the  railroad  property  of  the 
Boston  Terminal  Company  with  appropriate  nota¬ 
tion  of  the  joint  use  by  the  New  Haven.  (Boston 
Terminal  Company,  103 1.  C.  C.  707.)  I 

In  the  commission’s  report  on  the  value  6f  the 
railroad  property  of  the  New  Haven  (New  York, 
New  Haven  and  Hartford  Railroad  Company  et  al., 
30 1.  C.  C.  Val.  Rep.  1)  the  New  Haven  is  shown  to 
be  a  joint  user  of  all  the  above-mentioned  physical 
property  by  virtue  of  “trackage  rights.”  (Tr.  p. 
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76.)  In  the  commission’s  discussion  of  the  New 
Haven’s  contention  that  it  had  a  joint  ownership 
in  the  jointly  used  physical  property  the  questions 
involved  are  analyzed  and  it  is  found  the  New 
Haven  did  not  have  any  joint  ownership.  (Tr.  pp. 
60-67,  particular  reference  to  pages  64  and  66.) 

The  Acquisition  of  the  New  Haven’s  Trackage 
Rights — New  York  Terminal. — The  New  York  and 
New  Haven  Railroad  Company,  a  predecessor  of 
the  New  Haven,  was  incorporated  in  Connecticut  in 
1844,  to  construct  a  railroad  from  New  Haven,  Con¬ 
necticut,  to  the  New  York  state  line.  The  New 
York  and  Harlem,  incorporated  in  New  York  in 
1831,  had  by  1844  constructed  and  opened  for  opera¬ 
tion  a  railroad  from  White  Plains,  New  York,  into 
New  York  City.  On  May  11,  1846,  the  legislature 
of  New  York  authorized  the  New  Haven — 

*  *  *  to  continue  and  extend  their  rail¬ 

road  from  the  dividing  line  of  the  States  of 
New-York  and  Connecticut,  *  *  *  to 
the  New-York  and  Harlem  Railroad  Com¬ 
pany’s  line,  *  *  *  and  to  unite  or  con¬ 
nect  with  said  New  York  and  Harlem  Rail¬ 
road  at  or  near  Williams  bridge.  (Ex.  5, 
Tr.  p.  510.) 

The  legislature  of  Connecticut  in  the  same  year, 
“assented  to”  and  “confirmed”  that  act  and  au¬ 
thorized  the  New  York  and  New  Haven  to  accept 
the  privileges  conferred  by  the  State  of  New  York. 
(Ex.  6.) 
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On  March  17,  1848,  the  Harlem  and  the  j  New 
Haven  entered  into  an  4 ‘agreement  and  contract  of 
transportation”  by  which  the  Harlem  granted  to 
the  New  Haven — 

*  *  *  the  right  to  run  their  trains,  en¬ 

gines,  and  cars  for  the  transportation  of  pas¬ 
sengers,  mails,  expresses,  freight,  etc.,!  over 
the  track  or  tracks  of  the  road  of  the!  New 
York  and  Harlaem  Railroad  Company  |from 
the  point  of  junction  aforesaid  to  and  into 
the  city  of  New  York,  *  *  *  the!  said 
New  York  and  New  Haven  Company^  fur¬ 
nishing  their  own  haulage.  (Tr.  j  pp. 
520-521.)  I 


Under  this  agreement  the  New  Haven  was  to  pay 
the  Harlem  “as  full  compensation  for  the  us6  and 
occupation  of  their  track  or  tracks  as  aforesaid,  a 
certain  sum  for  each  passenger  transported,”  $nd  a 
portion  of  the  amounts  received  for  the  transporta¬ 
tion  of  express  and  mail  matters;  (Tr.  pp.  5$l-2) 
and  the  Harlem  was  to  build  a  second  track  and  to 
“keep  its  road  from  the  aforesaid  point  of  junction 
to  the  termination  of  the  part  thereof  to  be  used 
by  the  New  York  and  New  Haven  Railroad  Com¬ 
pany  in  good  and  sufficient  repair.”  (Tr.  p.  524.) 
The  contract  was  to  continue  in  force  during  the 
terms  of  their  charters  respectively,  and  for  all  re¬ 
newals  thereof,  and  contained  a  provision  for  the 
adjustment  of  compensation  every  five  years  by 
agreement,  or,  in  event  of  failure  to  agree,  by 
arbitration.  (Tr.  p.  524.)  I 


10 


To  enable  the  New  Haven  to  operate  its  trains 
beyond  the  point  of  connection  and  into  the  city  of 
New  York  over  the  Harlem’s  tracks  pursuant  to 
the  contract,  and  to  permit  the  Harlem  to  make  a 
contract  that  otherwise  might  be  claimed  to  be  ultra 
vires,  the  New.York  legislature,  on  March  29, 1848, 
provided  the  following  authorization: 

*  *  *  The  New-York  and  New-Haven 
railroad  company  is  hereby  authorized  to  enter 
upon  and  run  their  cars  and  engines  *  *  * 
over  the  road  of  the  New-York  and  Harlem 
railroad  company  from  the  point  of  junction 
*  *  *  to  the  city  of  New  York  and  as  far 
into  the  said  city  as  the  Harlem  railroad  may 
extend,  upon  such  terms,  and  to  such  point  as 
has  been  or  may  hereafter  be  agreed  upon  by 
and  between  the  said  companies;  *  *  * 
(Ex.  8,  Tr.  p.  530). 

At  the  time  of  this  contract  the  Harlem’s  depot 

was  at  Canal  Street  (City  Hall).  In  1857  its  line 

was  shortened  and  the  terminal  moved  northward 

« 

to  27th  Street;  in  1872  its  steam  railroad  line  was 
again  shortened  and  the  terminal  for  such  opera¬ 
tion  fixed  at  42nd  Street,  the  site  of  both  the  old 
Grand  Central  Depot  and  the  present  Grand  Cen¬ 
tral  Terminal.  Pursuant  to  the  statutes  and  the 
contract  hereinbefore  mentioned,  the  New  Haven 

i 

built  its  tracks  from  the  Connecticut  State  line  to 
the  junction  point  where  it  connected  them  with 
those  of  the  Harlem.  It  has  ever  since  operated 
its  passenger  trains  over  the  Harlem’s  tracks  into 
the  city  of  New  York. 
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I 


.  In  April,  1872,  the  Central,  which  had  previously 
entered  New  York  City  only  on  the  Hudson  River 
side  of  Manhattan  Island,  connected  its  tracks  with 
the  Harlem  tracks  at  138th  Street  or  Mott  Haven, 
about  five  miles  north  of  42nd  Street,  and  arranged 
with  the  Harlem  for  the  joint  use  of  the  Harlem’s 
tracks  from  that  point  into  the  city  of  New  York. 

On  November  1,  1872,  the  Central,  Harlem,  and 
New  Haven  entered  into  an  agreement  cal]led  a 
“ Tripartite  Lease,”  under  which  the  Harleni  was 
to  construct  the  original  Grand  Central  Depot  at 
42nd  Street  and  to  lease  to  the  Central  and  the!  New 
Haven  the  use  of  this  depot  jointly  with  itself. 
(Ex.  10.)  This  lease  is  no  longer  in  effect.  It 
was  superseded  by  the  “ Tripartite  Agreement”  of 
1907.  (Ex.  13,  §23,  Tr.  p.  608.)  j 

On  April  1,  1873,  the  Harlem  leased  all  of  its 
steam  railroad  property  to  the  Central  for  a  [term 
of  401  years  and  became  a  nonoperating  railroad 
company.  This  lease  recited  that  it  was  made  sub¬ 
ject  to  the  provisions  of  the  contract  between  the 
Harlem  and  the  New  Haven,  and  paragraph  9th 
of  said  lease  assigned  to  the  Central  the  Harlem’s 
contract  with  the  New  Haven  and  the  Harlem’s 
benefits  of  ownership  thereunder,  subject  to  its  ob¬ 
ligations  to  maintain  and  keep  the  road  in  repair. 
Paragraph  10th  of  the  lease  assigned  also  to  the 
Central  the  Harlem’s  ownership  interest,  and  rights 
to  rentals  under  the  “ Tripartite  Lease”  of  1872. 
Paragraph  16th  granted  the  Central  the  rights  to 
change  or  alter  the  Harlem’s  line,  to  sell  its  lands 
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or  to  purchase  new  lands  or  exchange  lands  or 
buildings  of  the  Harlem.  (Ex.  11.)  This  lease  has 
been  and  is  in  full  force  and  effect  and  the  Central 
now  owns  a  majority  of  the  stock  of  the  Harlem. 
(Tr.  p.  476.) 

The  New  York  Legislature,  in  1903,  enacted  a 
law  requiring  the  Harlem  and  the  Central,  within 
five  years  thereafter,  to  make  changes  in  the  ap¬ 
proaches  to  the  Grand  Central  Depot,  including 
the  depressing  of  the  Harlem’s  tracks,  and  made 
it  unlawful  after  an  expiration  of  that  time  for  any 
railroad  to  operate  trains  by  steam  locomotives  in 
Park  Avenue  in  the  city  of  New  York  south  of  the 
Harlem  River. 

Section  1  of  the  act  contains  the  authorization 
and  direction  to  the  Harlem  and  the  Central  to 
depress  the  Harlem’s  tracks;  Section  2  authorizes 
the  city  of  New  York  to  grant  certain  rights  to  “the 
said  railroad  corporations”;  in  Section  3,  the  Cen¬ 
tral  is  directed  to  prepare  plans  and  profiles  for 
viaducts  or  bridges  and  to  perform  the  work  in 
accordance  with  the  plans  and  profiles;  Section  4 
makes  it  unlawful  for  any  railroad  corporation  to 

j 

operate  trains  by  steam  locomotives  as  aforesaid 
in  the  following  language  : 

Sec.  4.  *  *  *  after  the  expiration 
of  five  years  *  *  *  it  shall  not  be  law¬ 
ful  *  *  *  for  any  railroad  corporation 

to  operate  trains  by  steam  locomotives  in 
Park  avenue  in  the  city  of  New  York  south 
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of  the  Harlem  river.  *  *  *  Arid  the 
New  York  and  Harlem  *  *  *  and  its 
lessee,  the  New  York  Central  *  *  j  *  so 
long  as  it  remains  such  lessee,  and  thfe  New 
York,  New  Haven  and  Hartford  *j  *  * 
so  long  as  it  has  any  contract  or  other  rights 
to  operate  its  trains  in  Park  avenue  south  of 
the  Harlem  river,  and  such  other  railroad 
companies  as  may  hereafter  obtain  permis¬ 
sion  therefor,  are  hereby  authorized  to  rim 
their  trains  by  electricity  *  *  *  through 
the  tunnel  *  *  *  and  over  the  route  of 

the  said  railroad  and  in  and  upon  th^  depot 
at  Forty-second  street  *  *  *  and  tjhe  ap¬ 
proaches  thereto,  *  *  *.  (Italics!  ours; 
Ex.  12,  Tr.  pp.  582,  587.)  ! 

Section  5  authorizes  the  Harlem  and  the  Central 
to  acquire  the  real  estate  necessary  for  the  ^Itera¬ 
tions  in  or  additions  to  the  structures  forming  the 
terminal  and  the  approaches  thereto. 

On  July  24, 1907,  a  new  “Tripartite  Agreement” 
was  executed  by  the  Harlem,  Central,  and  New 
Haven  to  supersede  the  old  “Tripartite  Leajse”  of 
1872.  In  this  agreement  the  Central  agrees  con¬ 
struct  the  present  Grand  Central  Terminal  aind  the 
widened  and  depressed  approaches  thereto  I  at  its 
own  expense,  furnishing  all  lands,  etc.  In  it,  also, 
the  Central,  “acting  for  itself  and  the  Harlem,” 
demises  to  the  New  Haven  “during  the  term  of  the 
New  Haven’s  charter” — 

*  *  *  the  use \  in  common  with  the 

Central  Company,  subject  to  all  thfe  pro- 

88455—31 — 2  I 
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visions  of  this  agreement,  of  the  said  Rail¬ 
road  Terminal  for  the  accommodation  of  the 
traffic  of  the  New  Haven  Company,  other 
than  freight  traffic,  provided,  however,  that 
the  New  Haven  Company’s  right  to  the  use 
thereof  shall  in  no  event  exceed  fifty  (50)  per 
centum,  of  the  maximum  capacity  of  said 
Railroad  Terminal,  or  any  part  thereof. 
(Italics  ours,  Ex.  13,  Tr.  p.  593,  595.) 

As  compensation  for  the  joint  use  of  this  new  ter¬ 
minal,  the  New  Haven  is  to  pay  to  the  Central  a 
proportion  of  the  interest  on  the  cost  of  construc¬ 
tion  and  of  the  annual  expenses  for  the  maintenance 
and  operation,  with  a  provision  that  upon  its  de¬ 
fault  in  the  performance  of  any  of  its  covenants  to 
or  with  the  Central,  the  agreement  is  to  cease  and 
become  void  at  the  option  of  the  Central. 

Pursuant  to  the  act  of  1903  and  the  “  Tripartite 
Agreement”  of  1907  the  present  Grand  Central  Sta¬ 
tion  and  its  approaches  extending  from  42nd  to  59th 
streets  were  constructed  at  the  sole  expense  of  the 
Central.  The  New  Haven  contributed  no  part  of 
the  money  for  the  purchase  of  any  additional  lands 
nor  for  the  construction  of  the  common-carrier 
structures  erected  thereon  by  the  Central.  The 
original  double  track  of  the  Harlem  has  also  been 
enlarged  to  a  four-track  main  line  all  the  way  from 
Woodlawnto  the  Terminal,  and  all  grade  crossings 
eliminated,  at  the  expense  of  the  Central. 

South  Station  in  Boston . — By  Act  of  June  9, 
1896,  (Ex.  16)  the  Massachusetts  Legislature  in- 
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corporated  the  Boston  Terminal  Company  for  the 
purpose  of  constructing  and  operating  a  uniop  pas¬ 
senger  station  in  the  City  of  Boston,  and  to  provide 
adequate  terminal  facilities  fop  several  railroad 
companies  entering  the  city,  and  for  accommodation 
of  the  public.  These  companies  were  the  Boston 
and  Albany,  the  New  England,  the  Boston  and 
Providence,  the  Old  Colony,  and  the  New  Haven, 
which  was  also  the  lessee  of  the  Old  Colony.  I  Each 
of  these  companies  was. authorized  to  subscribe  for 

i 

20%  of  the  capital  stock  of  the  Terminal  Company 

i 

fixed  at  $500,000.  The  management  of  the  station 
and  its  approaches  was  to  be  vested  in  a  board  of 
five  trustees,  one  to  be  appointed  by  each  of  the 
railroad  companies  from  its  board  of  directors. 
The  Terminal  Company  ivas  authorized  to  raise 
money  by  the  issuance  of  bonds  secured  by  mort¬ 
gages  or  pledges  of  its  property.  In  case  of  fore¬ 
closure  of  any  mortgage,  the  railroad  companies 
were  to  be  liable  for  any  resulting  deficiency  in  such 
proportions  as  might  be  just  and  equitable,  having 

I 

regard  to  the  use  which  they  or  their  lessees  might 
have  in  the  property,  and  jurisdiction  to  determine 

i 

the  proportions  was  conferred  upon  the  Supreme 
Judicial  Court  of  Massachusetts. 

i 

By  Section  9  of  the  Act,  it  was  provided  that  the 
said  railroad  companies  should,  upon  its  comple¬ 
tion,  use  the  station  and  the  approaches  for  all 
their  terminal  passenger  business  in  Boston, 

i 

instead  of  the  terminals  then  used  by  them,  j 


i 

i 

! 
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Other  provisions  of  the  Act  required  the  railroad 
companies  to  pay  to  the  Terminal  Company,  in 
proportion  to  the  use  made,  such  amounts  as  should 
be  necessary  to  pay  the  expenses  of  the  Terminal 
Company’s  corporate  administration  and  the  main¬ 
tenance  and  operation  of  the  station  and  the  facili¬ 
ties  connected  therewith,  including  insurance,  re¬ 
pairs,  taxes  and  assessments,  interest  upon  its  bonds* 
and  a  dividend  not  to  exceed  4%  per  annum  upon  its 
capital  stock.  The  proportion  of  use  by  the  several 
companies  was  to  be  fixed  by  agreement  between 
them  or,  in  case  of  failure  to  agree,  by  the  Massa¬ 
chusetts  Board  of  Railway  Commissioners,  and 
payments  made  by  the  companies  should  be  deemed 
“a  part  of  their  operating  expenses 

Pursuant  to  this  statute,  the  Boston  Terminal 
Company  was  incorporated,  each  of  the  five  com¬ 
panies  subscribed  to  its  capital  stock,  and  the  ter¬ 
minal  known  as  the  South  Station  and  its  ap¬ 
proaches  were  constructed  by  the  Boston  Ter¬ 
minal  Company  which  operates  the  property. 

The  New  Haven  having  acquired  the  property  of 

i 

the  New  England  Company  through  merger  and 
leased  the  property  of  the  Boston  and  Providence 

i 

and  Old  Colony  Companies,  is  now  in  control  of 
80%  of  the  capital  stock  of  the  Terminal  Company, 
and  the  Central  as  lessee  of  the  Boston  and  Albany 
controls  the  balance. 


i 
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ARGUMENT 

i 

I  | 

The  New  Haven,  by  grant  of  trackage  rights  and  the 
payment  of  rent,  acquired  no  joint  ownership  in  the 
jointly-used  physical  property 

The  New  Haven’s  claim  respecting  the  nature  of 
its  “rights”  in  the  New  York  and  Boston  terminals 
is  concisely  stated  at  the  end  of  Paragraph  YII  of 

I 

its  petition  (Tr.  p.  22),  as  follows: 

Under  the  leases  and  agreements  referred 
to  above  the  Carrier  has  an  estate  in  per¬ 
petuity,  the  legal  equivalent  of  an  estate  in 
fee-simple,  in  the  tracks  of  the  New  York 
and  Harlem  Railroad  Company  from  Vood- 
lawn  to  Forty-third  Street  and  in  the  Grand 
Central  Terminal.  Its  right  to  use  the  tracks 
of  the  New  York  and  Harlem  Railroad  Com¬ 
pany  from  Woodlawn  to  Forty-third  Street 
is  a  perpetual  franchise  by  virtue  of  the 
authorizing  and  confirmatory  acts  of  the 
Legislatures  of  the  States  of  New  York  and 
Connecticut.  Its  right  to  use  the  property 
of  The  Boston  Terminal  Company  is  a  per¬ 
petual  franchise  by  virtue  of  the  charter  of 
that  corporation  from  the  State  of  Massa¬ 
chusetts. 

The  New  Haven  made  similar  contentions  before 
the  commission,  and  they  are  discussed  in  the  com¬ 
mission’s  opinion.  (Tr.  pp.  62-63,  65-67.)  j  The 
commission  determined  and  decided  that  the  I  New 
Haven’s  rights  did  not  constitute  any  joint  or!  part 

i 

i 

j 

| 

*  *  *  i 

i 
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ownership  in  the  property  or  anything  beyond  mere 
rights  of  use  (Tr.  pp.  64,  66,  67)  and  in  its  order 
(Tr.  p.  76),  under  the  heading  “  Jointly  used  prop¬ 
erty,”  it  stated: 

Important  trackage  rights  used  by  the  car¬ 
rier  are  the  Boston  terminal,  the  South  Sta¬ 
tion,  with  13.033  miles  of  all  tracks,  the  en¬ 
trance  to  New  York,  N.  Y.,  from  Woodlawn 
Junction  to  Fifty-ninth  Street,  with  45.465 
miles  of  all  tracks,  the  Grand  Central  Ter¬ 
minal,  with  27.173  miles  of  all  tracks,  and  the 
Mott  Haven  Yard,  with  13.973  miles  of  yard 
tracks.  In  Appendix  2,  under  leased  railway 
property,  will  be  found  a  statement  showing 
the  property  used  jointly  with  other  carriers 
and  the  terms  of  use. 

The  court  below,  after  consideration  of  the  con¬ 
tracts  and  the  evidence  of  the  New  Haven,  arrived 
at  the  conclusion  (Tr.  p.  445)  that  the  New  Haven’s 
rights  in  the  tracks  of  the  Harlem  were  merely 
trackage  rights  and  that  the  rights  in  the  Grand  Cen¬ 
tral  Station  itself  were  of  the  same  general  nature 
as  the  trackage  rights  over  the  Harlem’s  tracks. 
(Tr.  p.  447.)  In  view  of  the  general  agreement  of  the 
parties  that  the  treatment  to  be  accorded  the  rights 
in  the  New  York  Terminal  would  likewise  govern 
the  treatment  of  those  in  the  Boston  Terminal  (Tr. 
pp.  67  and  401),  the  court  decided  that  no  special 
consideration  was  required  of  the  Boston  situation. 
(Tr.  p.  449.) 

The  record  title  to  the  property. — The  record 
title  to  all  the  franchises,  rights  in  public  domain, 


I 

i 


„  ! 

| 

right-of-way  lands,  and  tracks  between  Woocllawn 
and  42nd  Street,  and  to  all  the  lands  upon  jwhich 
stood  the  old  Grand  Central  Depot,  is  in  the 
Harlem,  but  is  controlled  by  the  Central  by  virtue 
of  the  401-year  lease,  under  which  the  Central  en¬ 
joys  the  benefits  and  performs  the  obligations  of 
ownership;  the  record  title  to  the  tracts  of  land 
acquired  by  the  Central  for  the  purpose  of  con¬ 
structing  the  present  Grand  Central  Terminal  and 
enlarging  and  depressing  its  approaches,  qnd  to 
the  terminal  buildings  erected  thereon  by  the  Cen- 
tral,  is  in  the  Central.  The  record  title  to  qil\  the 
franchises,  rights  in  public  domain,  lands,  and 
tracks  in  the  South  Station  and  its  approaches  in 
Boston  is  in  the  Boston  Terminal,  which  under 
chapter  516,  Acts  of  Massachusetts,  1896^  may 
mortgage  all  or  any  part  thereof.  (Ex.  16,  Tr.  p. 
617.)  The  New  Haven  has  no  record  title  to  any 

i 

part  of  the  jointly  used  property  in  disputeJ 
The  grant  of  trackage  rights . — The  introduction 
of  the  first  paragraph  of  the  contract  of  1848  (Ex. 
7)  between  the  Harlem  and  the  New  Haven!  states 
its  subject  matter.  The  words  “This  agreement 

AND  CONTRACT  OF  TRANSPORTATION”  show,  at  the  Very 

outset,  that  the  contract  grants  no  joint  ownership 
of  physical  property.  The  words  of  the  grant  are 
contained  in  the  fourth  paragraph  of  the  contract, 
which  reads  that  the  New  Haven — 

*  *  *  shall  have  the  right  to  run  their 
trains,  engines,  and  cars  for  the  transporta¬ 
tion  of  passengers,  mails,  expresses,  freight, 
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etc.,  over  the  track  or  tracks  of  the  road  of 
the  New  York  and  Harlaem  Railroad  Com¬ 
pany  from  the  point  of  junction  aforesaid  to 
and  into  the  city  of  New  York,  *  *  *  the 
said  New  York  and  New  Haven  Company 
furnishing  their  own  haulage.  (Italics 
ours ;  Tr.  p.  520.) 

In  these  words  there  is  no  conveyance  of  land  or 
structures;  in  them  there  is  no  grant  of  a  right 
given  the  New  Haven  to  construct  tracks  or  struc¬ 
tures  upon  the  Harlem’s  right  of  way;  these  words 
import  simply  a  permission  to  move  its  trains  over 
the  railroad  of  the  Harlem  between  the  junction 
and  the  City  of  New  York  with  its  own  haulage. 

The  New  Haven  does  not  pay  for  an  estate;  it 
agrees  to  pay  as  compensation  for  its  use  a  division 
of  the  tolls  collected  from  its  passengers  and  the 
forwarders  of  mail  and  express  carried  by  it  over 
the  line.  (Tr.  pp.  521-522,  526-528.) 

In  the  “Tripartite  Agreement”  of  1907  (Ex.  13) 
the  Central  “acting  for  itself  and  the  Harlem,” 
“doth  demise,  let  and  lease”  to  the  New  Haven, 
for  a  prescribed  compensation,  “the  use,  in  common 
with  the  Central”  of  the  Grand  Central  Terminal, 
extending  from  59th  Street  to  42nd  Street  in  New 
York  City,  and  of  certain  yards  and  appurtances  to 
electric  operation  of  trains. 

In  this  agreement  there  are  no  words  of  con¬ 
veyance  of  the  joint  ownership  of  physical  prop¬ 
erty  ;  the  grant  is  solely  of  a  permission,  upon  pre¬ 
scribed  terms,  to  use  the  Central’s  owned  or  con- 
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trolled  physical  property  “in  common  with  the 
Central’ ’  up  to  50  per  cent  of  its  capacity.;  The 
New  Haven  agrees  to  pay  a  rental  determined  in 
relation  to  its  proportionate  use,  or  upon  default  to 
surrender  the  use.  (Tr.  pp.  595-601.) 

A  similar  agreement  has  been  before  the 
Supreme  Court  of  the  United  States.  In  j Union 
Pacific  Railway  Company  et  ad.  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  163  U.  S.  564, 
582,  the  United  States  Supreme  Court,  speaking 

i 

through  Mr.  Chief  Justice  Fuller,  said,  in  constru- 

i 

ing  a  similar  contract : 

The  contract  provided  that  the  Pacific 
Company  hereby  “lets  the  Rock  Island  Com¬ 
pany  into  the  full,  equal,  and  joint  posses¬ 
sion  and  use  of  its  main  and  passing  tracks.” 
The  possession  here  spoken  of  was  such  pos¬ 
sesion  as  the  Rock  Island  Company  j  would 
have  when  its  engines,  cars,  and  trains  were 
running  over  the  tracks.  The  company  had 
no  possession  before  its  trains  came  ion  the 
tracks  or  after  they  had  run  off  of  them,  and 
while  its  trains  were  on  the  tracks  its  pos¬ 
session  was  only  of  the  particular  part  oc¬ 
cupied  temporarily  *  *  *.  The  contract 
in  this  regard  was  merely  an  agreement  for 
trackage  rights,  for  running  arrangements, 
a  “terminal  contract”  with  compensation  on 
a  “mileage  or  wheelage  basis,”  rather  than 
a  lease.  (Italics  ours;  see  also  The  Chicago 
Rock  Island  &  Pacific  Railway  Company 
v.  The  Denver  &  Rio  Grande  Railroad 
Company,  143  U.  S.  596.) 
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And  at  page  589 : 

By  the  contract  the  Pacific  Company  parted 
with  no  franchise,  and  was  not  excluded  from 
any  part  of  its  property  or  the  full  enjoy¬ 
ment  of  it.  What  it  agreed  to  do  was  to  let 
the  Rock  Island  into  such  use  of  the  bridge 
and  tracks  as  it  did  not  need  for  its  own  pur¬ 
poses.  This  did  not  alien  any  property  or 
right  necessary  to  the  discharge  of  its  public 
obligations  and  duties,  but  simply  widened 
the  extent  of  the  use  of  its  property  for  the 
same  purposes  for  which  that  property  was 
acquired,  to  its  own  profit  so  far  as  that  use 
was  concerned,  and  in  the  furtherance  of  the 
demands  of  a  wise  public  policy. 

Mr.  J ustiee  Brewer  in  his  opinion  in  the  Circuit 
Court,  47  Fed.  15,  23,  said  of  this  contract : 

While  the  Rock  Island  is  let  into  possession 
and  use,  the  Pacific  is  not  put  out  of  posses¬ 
sion  and  use.  There  is  no  surrender  of  the 
exclusive  use  of  any  portion  of  the  Pacific’s 
line.  It  remains  in  the  undisturbed  posses¬ 
sion  of  every  mile  of  its  track ;  can  operate 
all  its  trains,  and  discharge  all  the  duties 
which  it  owes  to  the  government  or  the  pub¬ 
lic.  A  different  question  would  arise  if  it 
had  attempted  by  this  instrument  to  dispose 
of  the  full  possession  of  the  same  length  of 
its  track. 

The  New  Haven’s  trackage  or  terminal  right  to 
use  the  Boston  terminal  property  is  obtained  by 
virtue  of  Chapter  516,  Laws  of  Massachusetts, 
1896,  (Ex.  16)  wherein  it  is  provided  that  the  pay- 
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ments  to  be  made  by  the  companies  usihg  the 
terminal,  “shall  be  deemed  a  part  of  their  operat¬ 
ing  expenses’’  and  these  payments  are  propor¬ 
tioned  to  the  use  made  of  the  propertyJ  The 
Boston  Terminal  Company  makes  the  rules  and 
regulations  for  the  use  of  its  property  and  controls 

and  operates  the  terminal.  The  New  Haven 

■ 

admits  in  its  reply  (Tr.  p.  429)  that  the  Boston 
Terminal  Company  owns  and  operates  the  South 
Station  in  Boston  and  “that  the  carrier  enjoys  a 
right  of  use  thereof  for  which  it  pays  as  rehtal  its 
proportion  of  the  maintenance  thereof  *  *  *.” 
The  New  Haven’s  right  to  use  the  Boston  Terminal 
property  is  of  the  same  nature  as  its  trackage  and 
terminal  rights  over  the  owned  or  controlled  prop¬ 
erty  of  the  Central.  (Tr.  pp.  67,  401,  449.)| 
Trackage  rights  in  the  nature  of  licenses. — The 
definition  of  trackage  rights  as  a  license  in  terms 
of  real-estate  law  has  been  the  subject  of  repeated 
construction  by  the  courts. 

In  Coney  Island  R.  R.  Co.  v.  Brooklyn  Cable  Co., 
53  Hun.  169,  the  court  said,  referring  to  the  parties : 

They  each  presented  the  ordinary  case  of 
a  trackage  agreement,  by  which  one  railroad 
obtained  the  right  to  the  use  of  the  tracks  of 
another  at  an  agreed  compensation,  land  it 
was  held  that  such  arrangement  did  not  oper¬ 
ate  to  authorize  the  lessee  to  make  use  of  the 
track  for  the  operation  of  cars  of  other  lines 
which  it  had  subsequently  leased.  1  *  * 
The  contract  here  is  a  mere  license  or 
privilege  for  hire.  It  is  not  a  lease  con- 
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veying  an  interest  in  the  realty,  but  an 
agreement  containing  mutual  stipulations  in 
the  nature  of  a  license.  *  *  * 

As  we  have  before  stated,  this  agreement 
was  not  a  lease,  and  is,  therefore,  not  sub¬ 
ject  of  subletting  to  different  parties  to  be 
conjointly  used  with  the  original  parties. 

In  Brooklyn  Crosstown  R.  R .  Co.  v.  City  Rail¬ 
road  Co.,  51  Hun.  600,  the  Appellate  Division, 
Second  Department  of  the  Supreme  Court,  con¬ 
sidered  a  situation  where  two  railroads  had  respec¬ 
tively  trackage  rights  over  the  tracks  of  the  other 
company.  The  court  said : 

The  agreement  confers  a  right  upon  each 
of  the  companies  to  run  its  cars  over  the 
track  of  the  other,  and  it  does  no  more;  it 
grants  mutual  privileges  and  makes  conces¬ 
sion  of  mutual  conditions,  without  convey¬ 
ing  or  granting  any  interest;  and  it  vested 
no  right  or  interest  in  such  company  which 
could  be  assigned  or  leased. 

Distinction  between  lease  and  trackage  and  ter¬ 
minal  rights. — In  Roosa  v.  Brooklyn  Heights  R.  R. 
Co.,  28  Misc.  387,  388,  the  Supreme  Court  of  New 
York  distinguished  a  lease  and  license  as  follows: 

In  the  one  contract,  that  for  the  use,  we 
have  the  parties  thereto  using  in  common  the 
road  or  the  part  thereof  embraced  therein, 
the  parties  operating  their  cars  respectively 
over  the  same,  the  possession,  however,  re¬ 
maining  in  the  owner,  while  in  the  other,  the 
lease,  the  lessee  has,  subject  only  to  the  limi¬ 
tations,  restrictions  and  conditions  therein 
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contained,  the  absolute  and  exclusive  use, 
enjoyment  and  possession  of  the  demised 
property,  operating  the  road  of  the  lessor 
corporation  in  the  same  manner  that  the 


owner  would  but  for  such  lease,  and 
the  case  here. 


that  is 


Corpus  Juris  sets  out  the  general  distinction  be¬ 
tween  a  lease  and  a  license  as  follows : 


A.  Licensor  and  Licensee.  As  has  been 
noted,  the  transmission  of  an  estate  to  the 
tenant  is  an  essential  characteristic  of  the 
relation  of  landlord  and  tenant ,  while  no 
estate  in  the  land  passes  to  a  licensee ,  and 
this  is  the  principal  characteristic  I  distin¬ 
guishing  the  relationship.  Again,  if  the 
contract  confers  exclusive  possession  of  the 
premises  as  against  all  the  world,  including 
the  owner,  it  is  a  lease,  while  if  it  merely  con¬ 
fers  a  privilege  to  occupy  under  the  owner, it 
is  a  license.  Further,  a  lease  is  a  corporeal, 
and  a  license  an  incorporeal,  hereditament. 
If  the  contract  is  for  the  exclusive  ]  posses¬ 
sion  and  profits  of  the  land,  it  is  a  lease,  and 
not  a  license,  no  matter  in  what  medium  the 
rent  is  to  be  paid.  A  mere  permission  to 
occupy  the  land  of  another  for  any  purpose 
is  a  license,  and  not  a  lease.  (35  CJ  J.  954, 
citing  inter  alia,  Stockham  v.  Borough  Bill 
Posting  Co.,  144  App.  Div.  642 ;  129  N.  Y.  S. 
745 ;  Lowell  v.  Strahan,  145  Mass.  1 ;  12  N.  E. 
401;  1  Am.  S.  R.  422.)  (Italics  ours.) 

By  the  401-year  lease  of  April  1,  1873  (Ex.  11), 
the  Harlem  leases  to  the  Central  its  entire  steam 
railroad  property  subject  to  the  contract  bf  1848, 


i 
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and  in  paragraphs  (9)  and  (10)  of  the  lease  specifi¬ 
cally  assigns  to  the  Central  the  contract  of  1848  and 
the  “ Tripartite  Lease”  of  1872  and  the  Harlem’s 
benefits  and  privileges  of  ownership  thereunder, 
subject  to  its  obligations  to  maintain  the  road  and 
to  keep  the  Harlem’s  covenants.  In  the  absence  of 
these  provisions  in  the  lease  the  Central  would  not 
have  been  bound  by  the  contract  of  1848  made  by 
the  Harlem  nor  succeeded  to  its  benefits.  (51  C.  J. 
758,  760.)  These  provisions  were  needed  to  make 
clear  that  the  contractual  rights  theretofore  granted 
by  the  Harlem  were  to  continue  in  effect  as  before 
with  the  Central  substituted  in  place  and  stead  of 
the  Harlem. 

The  lease  gives  to  the  Central  for  a  term  of  401 
years  all  benefits  and  privileges  of  ownership,  and 
under  the  lease,  the  Central  has  an  estate  in  the 

7  4 

property. 

The  Legislature  of  the  State  of  New  York  recog¬ 
nized  in  Chapter  425,  Laws  of  1903,  the  essential 
differences  between  the  Central’s  controlling  use  of 
the  Harlem’s  property  by  virtue  of  its  lease  and  the 
permissive  contractual  right  of  joint  use  of  the  New 
Haven.  This  act  (Ex.  12)  directed  the  Central  to 
depress  the  Harlem’s  tracks  and  install  electrical 
operation  for  all  trains,  including  those  of  the  New 
Hav^n,  which  was  referred  to  in  the  act  only  as  hav¬ 
ing  “ contract  or  other  rights  to  operate  its  trains” 
over  the  property  involved  (Tr.  588). 

The  claim  of  a  base  fee. — Much  stress  is  laid  in 
the  New  Haven’s  brief  upon  the  effect  of  several  so- 
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called  “ground  rent  cases”  from  which  is  bought 
to  be  deduced  by  analogy  a  conclusion  that  the  New 
Haven  should  be  deemed  to  be  an  owner  with  an  es¬ 
tate  and  “title”  in  the  New  York  and  Boston  prop¬ 
erties.  Counsel’s  zeal  for  designing  attributes  of 
similarity  as  to  continuity  or  perpetuity  of  the  es¬ 
tates  in  the  cases  cited,  comparable  to  their  conten¬ 
tion  in  the  instant  case,  has  apparently  caused  them 
to  ignore  entirely  the  outstanding  and  salient  points 

i 

of  sharp  contrast  which  in  fact  exist  between  the 
ground-rent  cases  and  the  facts  of  the  instant  case. 
The  land  itself  is,  and  must  essentially  be,  the  sub¬ 
ject  matter  of  a  conveyance  in  a  ground-reni  case. 
The  land  itself,  and  exclusive  possession  and  con¬ 
trol  thereof,  moved  from  one  party  to  another  in 
the  ground-rent  cases.  In  this  connection  we  refer 
briefly  to  accepted  definition : 

A  “ground  rent”,  in  the  technical  sense  of 
the  term,  is  a  rent  reserved  to  himself  and 
his  heirs,  by  the  grantor  of  land  in  fee 
simple,  out  of  the  land  conveyed.  (28  C.  J. 
834.)  ! 

An  instrument,  whether  called  a  perpetual  lease 
or  a  lease  in  fee,  which  conveys  the  land  subject  to 
ground  rent,  operates  as  an  assignment,  that;  is,  the 
transfer  of  one’s  whole  interest  in  any  estate,  the 
grantor  having  merely  a  right  of  forfeiture  dnd  re¬ 
entry  for  non-payment  of  the  ground  rent.  |(28  C. 
J.  839,  citing  inter  alia,  Kavanaugh  v.  Cohoes 
Power,  etc.,  Corp.,  114  Misc.  590, 187  N.  Y.  S.  216.) 
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The  contracts  and  agreements  heretofore  men- 

i 

tioned  contain  no  terms  required  by  the  law  of  New 
York  to  be  used  in  the  transfer  by  deed  of  any  joint 
ownership  or  title  to  real  estate.  Under  the  law  of 
New  York  at  the  time  of  the  Harlem’s  grant  of 
trackage  rights  to  the  New  Haven  title  to  real  prop¬ 
erty  could  be  transferred  only  by  deed  under  seal 
containing  appropriate  words  of  grant,  or  by  will, 
or  by  the  judgment  of  a  court  of  competent  juris- 

i 

diction.  Kent's  Commentaries ,  "Volume  IV,  491; 
Long  Island  Railroad  Company  v.  Conklin ,  29  N.  Y. 
572,  584. 

Other  cases  cited  by  counsel  for  the  New  Haven 
involve  the  use  of  a  word  of  twofold  meaning. 
Again  adverting  to  the  accepted  definition,  Corpus 
Juris  states  the  following  in  respect  of  “  right  of 
way”: 

The  term  has  a  twofold  signification;  it 
sometimes  is  used  to  describe  a  right  be¬ 
longing  to  a  party,  a  right  of  passage  over 
any  tract ;  a  mere  intangible  right  to  cross ; 
a  right  of  crossing;  and  it  is  also  used  to 
describe  that  strip  of  land  which  railroad 
companies  take  upon  which  to  construct 
their  roadbed.  (54  C.  J.  824.  Citing  Cen¬ 
tral  Trust  Co.  v.  Wabash ,  etc.  R.  Co.,  29 
Fed.  546,  555.)  (Italics  ours.) 

When  this  twofold  signification  is  recognized, 
the  case  of  Georgia  v.  Cincinnati  Southern  Rail¬ 
way,  248  U.  S.  26,  cited  by  the  New  Haven  fur¬ 
nishes  a  sharp  contrast  to  the  situation  created 
by  the  contracts  between  the  Harlem  and  Central 
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and  the  New  Haven  and  between  the  Union  Pacific 
and  Rock  Island  in  163  U.  S.  564,  considered  by 
the  court  below  to  be  controlling  in  respect  of  the 
New  Haven’s  rights.  In  the  case  cited  by  the  New 
Haven,  the  subject  matter  of  the  grant  to  the  trus¬ 
tees  of  the  Cincinnati  Southern  was  of  the  exclu¬ 
sive  use  of  real  property  itself .  The  State  of 
Georgia  as  owner,  was  held  to  have  granted  a  por¬ 
tion  of  the  State-owned  right  of  way  in  fee  to 
the  Cincinnati  Southern  between  the  points  named 
in  the  grant,  upon  which  the  Cincinnati  Southern 
erected  and  constructed  its  railroad  for  its  exclu¬ 
sive  use  and  occupation  in  the  conduct  of  its  busi¬ 
ness.  But  neither  the  Harlem  nor  the  Central 

i 

conveyed  to  the  New  Haven  any  portion  of  the 
right  of  way  and  terminal  lands  held  by  those  com¬ 
panies;  the  contracts  of  1848  and  1907  will  be 
searched  in  vain  for  the  grant  of  anything;  more 
or  different  than  “ running  arrangements,”  “ track¬ 
age  rights,”  or  terminal  arrangements  similar 
to  those  granted  by  the  Union  Pacific  to  the;  Rock 
Island  in  the  case  cited  and  relied  upon  by  the  court 
below. 

In  Joy  v.  City  of  St.  Louis,  138  U.  S.  1,  likewise 
cited  by  the  New  Haven,  the  Kansas  City  Company 
had  “  obtained  the  title  to,  and  the  exclusive  posses¬ 
sion  of,”  its  right  of  way  under  an  agreement  pro¬ 
viding  for  permission  to  other  roads  to  use  it.  In 
this  suit  to  enforce  the  agreement  the  equity  court, 
having  not  only  jurisdiction  of  the  parties,  but  also 
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actual  possession  of  the  railroad  and  dominion  of 
its  receivers,  worked  out  an  equitable  arrangement 
to  accommodate  the  railroad  seeking  such  permis¬ 
sion  in  a  manner  best  suited  to  the  public  interest. 

It  is  conceded  that  a  “ right  of  way”  for  a  rail¬ 
road  is  a  tenure  in  land,  that  it  is  the  kind  of  ease¬ 
ment  which  is  considered  an  estate  in  property. 
And  if,  as  held  by  the  court,  the  petitioners  in  that 
case  were  entitled  to  the  use  of  part  of  such  land 
as  constituted  the  “ right  of  way,”  they  had  an  ease¬ 
ment  which  was  an  estate  in  property.  But,  again, 
there  is  a  sharp  contrast  between  that  case  and  the 
New  Haven’s  situation.  The  Harlem  had,  under 
its  charter  and  its  purchases,  both  voluntary  and 
by  virtue  of  condemnation,  an  exclusive  right  of 
way  of  the  nature  of  the  one  held  by  the  Union  Pa¬ 
cific  in  Union  Pacific  Railway  Company  et  al.  v. 
Chicago,  Rock  Island  &  Pacific  Railway  Company, 
supra,  and  there  was  no  pretense  made  by  the  leg¬ 
islature  of  New  York  of  conveying  to  the  New 
Haven  any  nonused  portion  of  the  Harlem’s  right 
of  way,  nor  did  the  Harlem  grant  to  the  New  Haven 
any  portion  of  its  real  estate — its  “ right  of  way.” 

In  the  Joy  case  the  petitioning  company,  having 
an  easement  in  “the  principal  thing”  which  is  “the 
right  of  way,”  was  held  in  equity  to  be  entitled  to 
use  the  “tracks”  which  occupied  the  whole  “right 
of  way.”  The  New  Haven  construes  this  to  en¬ 
large  its  mere  privilege  to  use  the  Harlem’s 
“tracks”  into  an  easement  or  estate  in  “the  princi- 
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pal  thing”  which  is  “the  right  of  way”  or  the  real 
estate  of  the  owner. 

The  other  cases  cited  bv  counsel  for  the  New 
Haven  are  also  inapposite.  In  the  cases  cited  there 
is  a  conveyance  of  property  and  not  a  grant  of  a 
mere  privilege  of  passage  over  the  tracks  of  the 
grantor.  In  them  the  possession  and  dominion 
over  the  property  is  absolutely  in  the  lessee,  the 
lessor  retaining  no  possession  and  exercising  no 
dominion  over  the  property  leased.  The  Convey¬ 
ances  in  the  cases  cited  do  not  correspond  in  this 
essential  particular  with  the  contracts  of  1848  and 
1907,  under  which  the  New  Haven  obtained  the  per¬ 
missive  rights  of  use,  claimed  to  represent  its  title 
in  the  New  York  and  Boston  terminals.  jTJnder 

i 

these  agreements  the  New  Haven  has  no  absolute 
possession  of  any  property  except  as  its  trains  are 
passing  over  the  track.  It  can  not  imprpve  or 
change  the  property  in  any  particular.  It  Can  not 
even  go  upon  the  property  to  make  repairs,  which 
it  might  deem  needed  to  insure  the  safety!  of  its 
passengers.  It  can  not  sell  nor  assign  its  privilege 
of  use.  It  neither  paid  for  nor  does  it  have  any 

j 

interest  affected  by  a  rise  or  fall  in  the  value!  of  the 
property  itself.  It  pays  for  and  enjoys  6nly  a 

i 

privilege  or  license  to  use  the  Central’s  property 
and  it  is  therefore  estopped  to  deny  the  Cehtral’s 
title.  (37  Corpus  Juris  284^285.)  I 

The  claim  of  a  franchise  from  the  legislature  of 
New  York. — The  New  Haven  likewise  contends 
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that  it  received  a  franchise  from  the  State  of  New 
York  in  the  form  of  an  amendment  to  the  Harlem’s 
charter  subjecting  the  Harlem’s  property  to  an 
easement  in  favor  of  the  New  Haven.  The  provi¬ 
sion  relied  upon  by  the  New  Haven  is  section  6  of 
Chapter  143  of  the  Laws  of  New  York,  passed 
March  29,  1848.  (Ex.  8,  Tr.  pp.  529-530.)  As 
pointed  out  by  the  court  below  (Tr.  p.  445),  “That 
Act  did  not  purport  to  amend  the  Act  under  which 
the  New  York  and  Harlem  was  organized  *  * 

(Ex.  1,  Tr.  p.  487.)  The  Act  does  not  grant  to  the 
New  Haven  any  part  of  the  lands  and  real  estate  or 
any  interest  in  them  theretofore  authorized,  in  the 
Harlem’s  charter  to  be  taken  and  held  by  the 
Harlem. 

Under  the  Act  of  May  11,  1846  (Ex.  5),  the  New 
Haven  was  permitted  to  operate  in  New  York,  but 
the  western  and  southern  limit  upon  its  authority 
to  operate  was  fixed  at  point  of  connection  with  the 
Harlem.  The  act  of  March  29,  1848,  permits  the 
New  Haven  to  accept  and  use  any  contract  rights  to 
run  its  trains,  engines  and  cars  beyond  the  junction 
point  to  which  it  had  been  authorized  to  build  and 
operate  by  the  act  of  May  11,  1846.  The  later  act 
permits  the  New  Haven  to  operate  over  the  Har¬ 
lem’s  tracks  into  New  York  City,  only  “upon  such 
terms  and  to  such  point  as  has  been  or  may  here¬ 
after  be  agreed  upon ”  by  the  two  companies.  With¬ 
out  both  the  legislative  permission  and  the  prere¬ 
quisite  agreement  of  the  Harlem,  the  New  Haven 
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could  not  have  operated  its  trains  upon  any  of  the 
tracks  of  the  Harlem  Company. 

The  language  of  this  act  transfers  no  ownership 
in  physical  property  to  the  New  Haven;  it; merely 
permits  the  New  Haven  to  operate  over  the  Har¬ 
lem’s  tracks,  if  the  Harlem  agrees.  The  act  also 
permits  the  Harlem  to  grant  this  trackage  arrange¬ 
ment  which  otherwise  might  have  been  questioned 
as  ultra  vires.  (51  C.  J.  767-768.) 

It  is  urged  that  section  8  of  chapter  425  of  the 
act  of  1903  (Ex.  12)  furnishes  confirmation  of  the 
legislative  intention  to  grant  the  New  Haven  a 
franchise  equivalent  to  an  interest  in  the  Harlem’s 
property.  The  court  below  rightly  decided  (Tr. 
pp.  445-447)  that  the  New  Haven  was  therein  rec¬ 
ognized  only  as  having  contract  rights  or  permis¬ 
sion  to  operate  over  the  Harlem’s  tracks,  and 

that  it  was  mentioned  only  to  authorize  Electric 

! 

operation. 

It  should  be  noted,  however,  that  if  chapter  143 
of  the  laws  of  1848  were  capable  of  the  construction 
placed  upon  it  by  counsel  for  the  New  Haven,  it 
would  be  unconstitutional  as  a  taking  of  the  Har¬ 
lem’s  property  without  due  process  or  just  compen¬ 
sation.  People  v.  O'Brien  et  al.,  Ill  N.  Y.  1,  cited 
by  the  New  Haven,  is  applicable  against  its:  claim 
that  this  act  could  transfer  any  right  in  the  Har¬ 
lem’s  property  to  the  New  Haven.  The  constitu¬ 
tion  of  the  State  of  New  York,  1846,  contains  the 
following  provisions : 


i 

i 


34 


Section  6,  article  1 :  *  *  *  *  Nor 

shall  private  property  be  taken  for  public 
use  without  just  compensation. 

Section  7,  article  1:  When  private  prop¬ 
erty  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such 
compensation  is  not  made  by  the  state,  shall 
be  ascertained  by  a  jury,  or  by  not  less 
than  three  commissioners  appointed  by 
a  court  of  record  as  shall  be  prescribed  by 
law.  *  *  * 

The  trackage  contract  actually  entered  into  under 
the  authorization  of  this  statute  provides  only  for 
permission  to  the  New  Haven  to  run  its  trains, 
engines  and  cars  over  the  tracks  of  the  Harlem. 
Such  a  personal,  nonassignable  right  in  the  New 
Haven  could  amount  at  most  only  to  a  right  of 
passage  in  gross.  The  New  Haven  is  in  precisely 
the  same  position  as  the  owner  of  automobile  busses 
who  might  make  an  agreement  of  indefinite  dura¬ 
tion  with  the  owners  of  the  Great  Falls  Toll  Road 
to  run  their  busses  over  the  toll  road  and  pay  cer¬ 
tain  tolls  for  the  privilege.  It  is  confidently  as¬ 
serted  that  the  New  Haven’s  right  is  a  trackage 
right  in  the  nature  of  a  license. 

Under  the  law  of  the  State  of  New  York  even  an 
irrevocable  license  is  not  an  estate  in  real  property, 
Nellis  v.  Munson,  108  N.  Y.  453;  Saratoga  State 
Water  Company  v.  Pratt,  227  N.  Y.  429,  442,  but  so 
far  as  the  New  Haven  is  concerned  the  licenses  are 
revocable  in  that  the  New  Haven  has  the  option  to 
cease  at  any  time  to  use  the  rights  and  privileges 
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granted  to  it  which  may  also  be  revoked  for  failure 
of  the  New  Haven  to  pay  the  compensation.!  The 
contracts  will  be  searched  in  vain  for  any  agree¬ 
ment  by  the  New  Haven  to  perpetually  u$e  the 
tracks  and  structures  of  the  Central  and  its  lessor, 
the  Harlem,  and  paragraph  10  of  the  44  Tripartite 
Agreement’ ’  of  1907  recognizes  the  New  Haven’s 
right  to  cease  or  diminish  its  use  of  the  Harlem’s 
tracks  as  its  ingress  to  the  Terminal.  (Tr.  pj  602.) 
The  New  Haven  agrees  to  pay  rent  for  the  use 
granted,  but  there  is  no  covenant  to  pay  rent  for  the 
term  of  its  corporate  existence. 

In  its  sworn  annual  reports  to  the  comrhission 
(extracts  from  four  of  which  for  the  years!  1888, 
1906,  1914,  and  1929,  were  received  in  evidence  as 
Exhibits  17-20),  the  New  Haven  lists  its  operation 
over  these  terminal  properties  under  “Trackage 
Rights”  described  as  “no  proprietary  rights  but 
only  the  rights  of  a  licensee.” 

The  New  Haven’s  printed  reports  to  its  stock¬ 
holders,  two  of  which  were  offered  in  evidence  as 
Exhibits  21  and  22,  also  list  the  New  York  an<i  Bos* 
ton  Terminal  properties  under  4  4  Road  operated 
UNDER  TRACKAGE  RIGHTS.  ” 

The  long-continued,  voluntary,  and  more  nearly 
contemporaneous  construction  by  the  New  Haven 
of  its  rights  as  merely  those  of  a  licensee  are  incon¬ 
sistent  with  the  present  claim  to  an  ownership  in 
property. 

No  investment  by  the  New  Haven . — It  is  also 

noted  that  the  New  Haven  has  made  no  investment 

| 
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in  lands  or  other  physical  property;  it  pays  rent 
solely  for  the  right  to  use  the  Central’s  owned  and 
used  physical  property  in  common  with  the  Central ; 
the  Central,  on  the  other  hand,  has  made  a  large 
investment  not  only  in  lands  and  structures  owned 
by  it,  but  also  in  improvements  on  the  Harlem’s  line 
from  Woodlawn  to  and  including  the  terminal,  the 
control,  possession  and  use  of  which  it  enjoys  under 
a  lease  for  401  years.  It  is  inconceivable  that  the 
Central  would  spend  millions  of  dollars  for  such 

i 

improvements  if  one-half  of  every  dollar  so  spent 
were  an  outright  gift  to  the  New  Haven.  In  the 
agreement  of  1907  (Ex.  13),  the  New  Haven  itself 
recognizes  the  status  of  the  Central  as  a  principal 
in  the  making  of  improvements  on  the  Harlem’s 
property  and  in  respect  of  the  granting  of  use  of 
the  new  terminal  which  the  Central  was  to,  and  did, 
erect  at  its  own  expense;  and  as  a  principal  in 
respect  of  receiving  the  New  Haven’s  payments  of 
rent  for  the  joint  use  of  this  terminal  and  of  receiv¬ 
ing  the  divisions  of  the  rates  for  permitting  the  use 
of  the  Harlem’s  tracks  from  Woodlawn  into  the 
Terminal,  controlled  by  the  Central  under  its  401- 
year  lease.  The  New  Haven  would  hardly  pay  rent 
for  the  use  of  property  in  which  it  was  a  joint 
owner.  It  is  also  of  peculiar  significance  that  the 
supplemental  agreement  made  November  10,  1913, 
(Ex.  14,  Tr.  pp.  611-613)  relating  to  the  develop¬ 
ment  of  the  so-called  air  rights  above  certain  under¬ 
ground  portions  of  the  terminal  yard  did  provide 
for  the  New  Haven  to  participate  in  the  investment 
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in  and  the  limited  ownership  of  certain  noncarrier 
office  buildings,  hotels,  etc.  built  by  the  railroads  as 
a  part  of  a  comprehensive  plan  to  develop  the  terri¬ 
tory  around  Grand  Central  Terminal.  (Tr.  pp. 
475-476.) 

Summary . — Under  the  law  as  interpreted  by 
the  courts,  and  confirmed  by  the  practice  of  the 
parties  and  by  the  New  Haven’s  sworn  reports, 
the  grants  of  trackage  and  terminal  rights  confer 
no  estate  or  title  upon  the  New  Haven,  but  are 
merely  permissive,  bestowing  upon  the  New  Haven 
only  the  naked  right  to  run  its  equipment  oyer  the 
tracks  of  the  grantors.  The  grants  are  of  a  license, 
since  it  has  been  shown  that  (1)  the  record  title 
to  all  the  property  over  which  the  New  Havlen  en¬ 
joys  its  trackage  or  terminal  rights  is  in  the  other 
carriers;  (2)  neither  the  contracts  of  1848  and  1907 
nor  the  acts  of  the  Legislatures  of  New  Yoi-k  and 
Massachusetts  conveyed  to  the  New  Haven  any 
title  or  joint  ownership  to  the  right  of  way  and 
terminal  property  in  question;  (3)  under  the  law 
trackage  rights  are  in  the  nature  of  licenses  and 
not  estates  in  property;  and  (4)  the  New  Haven 
has  neither  ownership  nor  investment  in  the  prop¬ 
erties  in  question. 

Hence,  it  is  clear  that  the  court  did  not  err  in 
holding  with  the  commission  that  the  New  Haven, 
by  grant  of  trackage  rights  and  its  continued  pay¬ 
ment  of  the  prescribed  rental,  acquired  nb  joint 

i 

ownership  in  the  jointly  used  property. 

i  • 

i 

i 

i 
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II 

UNDER  THE  VALUATION  ACT  THE  COMMISSION  IS  NOT 
REQUIRED  TO  REPORT  A  VALUE  FOR  THE  NEW  HAVEN’S 
TRACKAGE  RIGHTS 

It  has  been  shown  that  the  New  Haven  has  no 
more  than  a  license  to  use  the  physical  property  in 
question.  For  such  rights  the  terms  4 ‘trackage 
rights”,  or  “terminal  rights”  have  been  used  by 
the  Commission  and  the  courts  as  being  satisfac¬ 
torily  descriptive. 

In  its  valuation  as  of  June  30,  1917,  of  the  Cen¬ 
tral  including  its  lessee,  the  Harlem,  the  commis¬ 
sion  has  inventoried  and  valued  to  the  Central  as 
the  using  company  all  the  property  composing  the 
Grand  Central  Terminal  and  its  approaches. 
The  “terminal”  or  “trackage  rights”  of  the  New 
Haven  therein  are  set  out  as  follows  (27  I.  C.  C. 
Val.  Rep.  1)  pages  303-304: 

Solely  leased,  but  jointly  used: 

Owned  by  the  New  York  and  Harlem,  used  with  The  New  York, 

New  Haven  and  Hartford  Railroad  Company — 

,  Rentals 

Grand  Central  Terminal  at  Forty-second 
Street,  offices,  tracks  and  facilities  within 
the  terminal  zone  at  New  York,  N.  Y. ;  for 
the  term  of  charters  from  Mar.  17,  1848, 
under  agreement  of  that  date  between  the 
New  York  and  Harlem  and  The  New  York 
and  New  Haven  Railroad  Company,  which 
agreement  was  assigned  on  Apr.  1,  1873,  to 
The  New  York  Central  and  Hudson  River 
Railroad  Company;  stipulated  payment  a 
proportion,  on  basis  of  cars  handled,  of 
4.25  per  cent  per  annum  on  valuation  of 
$53,991,628.17,  maintenance,  operation,  and 


taxes -  $1,641,187.28 

***** 


I 
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Solely  leased,  but  jointly  used — Continued.  j  Rentals 

Tracks,  11.94  miles,  from  Grand  Central  Sta¬ 
tion,  New  York,  to  Woodlawn,  N.  Y. ;  for 
the  term  of  charters  from  Mar.  17,  184$; 
stipulated  payment  12.21  cents  for  each 
full-paid  passenger,  4.07  cents  for  each 
commuter  passenger,  and  40  per  cent  of  the 
receipts  from  mail,  express,  and  excess 
baggage ;  three-fifths  credited  to  mainte¬ 
nance  and  operation  and  two-fifths  to 

income _  $556, 529. 04 

Yard  track  facilities  at  Mott  Haven  Yard, 

N.  Y. ;  for  indefinite  period  from  July  24,  j 

1907,  terminable  on  one  year’s  notice;  stip¬ 
ulated  payment  a  proportion,  on  basis  of 
cars  handled,  of  4.25  per  cent  per  annum 
on  valuation  of  $2,234,919.55,  maintenance,  i 

operation,  and  taxes _  50,846.68 

In  the  commission’s  final  report  on  the  value  of 
the  property  of  the  New  Haven  (30  I.  C.  Cj.  Val. 
Rep.  1,  Tr.  24,  275)  the  trackage  rights  ehjoyed 
by  the  New  Haven  in  this  property  on  June  30, 
1915,  are  set  up  as  follows : 

Jointly  used  but  not  owned :  j 

Owned  by  The  New  York  Central  Railroad  Company — 

11.010  miles  of  first  main  track,  33.427  miles 
of  second  and  other  main  tracks,  1.028  miles 
of  yard  tracks  and  sidings,  aggregating  45.465 
miles  of  all  tracks,  Woodlawn,  Junction,  to 
Fifty-ninth  Street,  New  York,  N.  Y. ;  on  basis 
of  payment  of  a  rate  per  passenger,  depending 
on  the  number  of  passengers  carried  and  the 
class  of  ticket;  and  dividing  of  40  per  cent  of 
earnings  on  mail,  express,  and  excess  baggage 

on  basis  of  mileage  hauled _  $407, 363. 29 

0.785  mile  of  first  main  track,  2.355  miles  of 
second  and  other  main  tracks,  and  24.033  miles 
of  yard  tracks  and  sidings,  aggregating  27.173 
miles  of  all  tracks,  at  Grand  Central  Terminal, 

New  York  City,  together  with  13.973  miles  of 
yard  tracks  and  sidings  at  the  Mott  Haven 
yard;  payment,  proportion  of  all  expenses,  in¬ 
cluding  fixed  charges,  on  the  basis  of  cars  and 
locomotives  entering  the  terminal.  The  carrier 
received  $55,501.42  and  paid  $1,604,477.03,  net 
amount  paid  being _ 1,'  548, 975. 61 
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Likewise  the  entire  physical  property  composing 
the  Boston  Terminal  is  inventoried  and  valued  to 
the  Boston  Terminal  Company  as  the  owning  and 
using  company,  the  “ trackage  rights”  of  the  New 
Haven  therein  being  shown  and  referred  to  in  a 
similar  manner  as  above.  • 

The  question  now  presented  is  whether  the  com¬ 
mission  by  its  failure  to  assign  to  the  New  Haven’s 
“trackage  rights”  any  value,  has  violated  any  posi¬ 
tive  requirement  of  the  valuation  act. 

Before  proceeding  to  a  discussion  of  the  reasons 
prompting  the  commission  and  the  lower  court  to 
conclude  that  the  valuation  of  such  rights  is  not  re¬ 
quired  by  the  statute  and  would  be  contrary  to  the 
manifest  purposes  thereof,  it  should  be  stated  that 
the  precise  question  here  under  consideration  has 
been  before  this  court,  has  been  decided  adversely 
to  the  New  Haven’s  contention,  and  that  the 
Supreme  Court  has  declined  to  review  this  court’s 
decision. 

The  Kansas  City  Southern  Case  controlling . — 
The  Kansas  City  Southern  Bailway  Company 
brought  an  action  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia  for  a  writ  of  mandamus  to  re¬ 
quire  the  Commission  to  perform  certain  alleged 
mandatory  provisions  of  the  Valuation  Act.  In 
its  petition  it  alleged,  among  other  things : 

The  statute  is  plain  and  explicit  in  requir¬ 
ing  the  Commission  to  ascertain  and  report 
the  value  of  all  the  property  owned  or  used , 
*  *  *  by  each  common  carrier. 
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28.  The  Commission,  however,  has  failed 
and  refused  to  include  in  the  cost  schedules 
of  the  Carrier  valuable  properties  used  by 
it,  and  has  also  failed  and  refused  to  include 
in  the  single-sum  figure  the  Carrier’s  share 
of  the  value  of  properties  used  by  it.  This 
constitutes  a  failure  on  the  part  of  the  (Com¬ 
mission  to  obey  the  express  requirement  of 
the  statute.  The  following  instances!  are 
illustrations  of  the  Commission’s  failure  in 

i 

this  respect : 

( a )  The  Kansas  City  Terminal  Railway 
Company  is  a  Missouri  corporation,  owjning 
valuable  passenger  and  freight  terminal 
properties  in  Kansas  City,  Missouri,  j  and 
Kansas  City,  Kansas.  It  had  cost  up  to 
valuation  date  $40,000,000.  It  was  organ¬ 
ized  in  1906  by  ten  of  the  twelve  railway  sys¬ 
tems  then  entering  Kansas  City,  Missouri. 
In  1910,  the  Carrier  and  one  other  railroad 
company  became  parties  making  12  pro¬ 
prietary  or  constituent  lines. 

**••***! 

i 

,  I 

Operating  and  maintenance  expenses  jwere 
shared  by  the  constituent  lines  on  a  wheel- 
age  basis.  The  Terminal  Company  in  the 
operating  agreement  granted  to  each  of  the 
constituent  lines  the  right  to  use  the  union 
passenger  station ,  tracks,  and  both  passenger 
and  freight  facilities  for  the  period  of  200 
years  from  June  12, 1909.  Each  of  the! con¬ 
stituent  lines  agreed  to  use  the  union ;  pas¬ 
senger  station  and  passenger  facilities  for 
all  its  passenger  business,  except  suburban 
trains,  for  the  full  term  of  the  grant.  The 
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Carrier  uses  this  terminal  property  as  its 
own  terminal. 

****** 

It  [the  commission]  held  that  the  proper¬ 
ties  of  the  Kansas  City  Terminal  Railway 
Company  would  be  valued  separately,  and 
that  no  part  or  interest  therein  would  be  as¬ 
signed  or  allocated  to  the  Carrier,  either  in 
its  cost  schedules  or  in  its  final  value . 
(Italics  ours) 

The  case  was  heard  upon  a  motion  to  dismiss  the 
petition  which  was  granted  by  the  lower  court. 
On  appeal  this  court,  after  reciting  the  facts,  said : 
( United  States  ex  rel .  Kansas  City  Southern  By . 
Co.,  et  ah,  v.  Interstate  Commerce  Commission,  6 
Fed.  (2d)  693,  694). 

Accordingly  they  prayed  for  a  writ  of 
mandamus,  directing  and  requiring  the  Com¬ 
mission  (a)  to  investigate,  ascertain,  and 
report  the  true,  economic  value  of  all  said 
properties;  *  *  *  (e)  to  ascertain  and 

report  the  original  cost  to  date,  the  cost  of 
reproduction  new,  the  cost  of  reproduction 
less  depreciation,  and  the  value  of  appel¬ 
lants’  right  and  interest  in  certain  specified 
properties,  to  wit,  the  Kansas  City  Terminal 
Railway  Company,  *  *  *. 

The  reports  of  the  Commission  are 
brought  by  reference  into  the  record.  They 
disclose  that  each  of  these  objections,  includ¬ 
ing  the  reference  to  properties  alleged  to 
have  been  omitted,  was  presented  to  the 
Commission  by  the  appellants,  and  was  fully 


investigated,  considered,  and  passed  upon 
by  it.  | 

*  *  *  *  * 

j 

*  *  *  it  is  manifest  that  the  Commission 
fully  assumed  and  exercised  the  authority  or 
jurisdiction  imposed  upon  it  by  the  act,  and 
that  the  real  complaint  of  the  appellants  is, 
not  that  the  Commission  refused  to  consider 
the  points  in  question,  but  that  it  considered 
them  and  thereupon  decided  them  erron¬ 
eously.  The  real  relief  sought  by  the  appel¬ 
lants,  accordingly,  is  that  the  valuation 
reported  by  the  Commission  be  set  aside,  and 
other  valuations  ordered.  This  clearly 
brings  the  case  within  the  well-established 
rule  that  the  action  of  mandamus  cannot  be 
used  as  a  substitute  for  an  appeal,  not*  as  a 
writ  of  error.  The  petition  of  the  Appel¬ 
lants  in  effect  calls  for  such  a  review  of  the 
proceedings  of  the  Commission,  in  violation 
of  the  rule  just  stated.  It  was  rightly  dis¬ 
missed.  (Italics  ours.) 

The  Supreme  Court  on  application  for  certiorari 
and  upon  considerations  of  briefs  filed  in  connec¬ 
tion  therewith  declined  to  review  the  decision  of 
this  court.  (269  U.  S.  570.) 

It  is  to  be  observed  that  the  specific  relief  there 
demanded,  was  that  the  commission  be  required 

i 

“(e)  to  ascertain  and  report  *  *  *  the  lvalue 
of  “appellants’  right  and  interest  in”  the  railroad 
and  common-carrier  property  of  the  “Kansas  City 
Terminal  Railway  Company  *  *  *.”j  The 
“right  and  interest”  of  the  carrier  was  the  right  to 


44 


use  along  with  other  carriers  the  property  owned 
and  maintained  by  the  terminal  company,  for  a 

i 

period  of  200  years,  upon  the  payment  of  rental  on 
a  wheelage  basis.  In  every  material  respect  the 
right  of  the  Kansas  City  Southern  was  identical 
with  the  right  which  the  New  Haven  enjoys  in  the 
New  York  and  Boston  terminal  properties. 

Neither  has  any  record  title  to  the  property; 
neither  has  any  investment  therein;  neither  has 
ever  issued  any  bonds  secured  by  the  physical  prop¬ 
erty  composing  the  terminals,  nor  could  they; 
neither  enjoys  the  possession  of  the  property,  the 
right  to  collect  rentals  therefrom,  nor  any  of  the 
characteristic  privileges  which  an  owner  of  prop¬ 
erty  commonly  enjoys.  In  both  instances  they  are 
“ trackage  rights.”  The  fact  that  the  Kansas  City 
Southern  owned  stock  in  the  corporation  holding 
title  to  the  terminal  property  is  of  no  moment. 
Such  ownership  could  not  increase  the  carrier’s 
right  of  use  which  was  fixed  by  its  contract.  If  the 
New  Haven  should  now  purchase  shares  of  stock 
in  the  company  owning  the  Grand  Central  Station 
its  “ trackage  rights”  would  be  in  no  wise  enlarged. 

The  decision  of  the  lower  court  in  declining  to 
require  the  commission  to  value  the  New  Haven’s 

j 

trackage  rights  is  therefore  in  complete  harmony 
with  the  decision  of  this  court  in  the  Kansas  City 
Southern  Case. 

The  New  Haven  makes  a  futile  attempt  to  dis¬ 
tinguish  the  Kansas  City  Southern  Case.  It  con¬ 
tends  that  there  the  carrier  only  claimed  a  value  of 
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the  terminal  property  on  the  ground  that  it  was 
used ,  that  here  it  claims  both  an  ownership  land  a 
right  of  use  in  the  properties,  and  that  the  commis¬ 
sion  has  refused  to  decide  whether  or  not  the  New 
Haven  has  an  ownership  or  estate  in  the  property. 
But  what  the  carrier  specifically  asked  the  court  to 
require  of  the  commission  in  the  Kansas  City 
Southern  case,  as  shown  above,  was  the  valuation 
of  its  6 ‘ right  and  interest  in”  the  terminal  proper¬ 
ties,  which  is  precisely  what  the  New  Haven  asks 
here. 

I 

There  is  no  merit  in  the  contention  that  the  act 
directs  the  commission  to  adjudicate  and  determine 
with  all  the  precision  and  nicety  of  description 

i 

required  by  common  law  and  statutory  rules  re¬ 
specting  title  to  real  property,  the  exact  definition 
of  the  New  Haven’s  rights  in  the  property.!  The 
commission  is  not  constituted  or  organized  fcir  that 
narrow  purpose,  and  its  duty  is  fully  performed 
when  it  analyzes  and  defines  the  nature  of  the  car¬ 
rier’s  rights  sufficiently  to  enable  a  proper  plassi- 
fication  thereof  for  valuation  purposes.  This  it 
has  done. 

Even,  however,  if  it  should  be  conceded  that  the 
commission  is  required  to  determine  whether  or  not 
the  New  Haven  has  an  ownership  or  estate  in  the 
physical  property  as  distinguished  from  a:  mere 
right  of  use,  it  has  clearly  performed  that  duty.  In 
its  consideration  of  the  New  Haven’s  claims  it  said 
(See  commission’s  Report,  Tr.  pp.  63,  64,  65,  66) : 

88405 — 31 - 4 
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It  argues  that  this  is  not  an  ordinary 
trackage  right  but  an  estate  in  the  prop¬ 
erty.  *  *  * 

*  *  *  *  * 

There  is  nothing  expressly  stated  in  the 
agreement  which  gives  to  the  carrier  or  its 
predecessor  a  part  ownership  in  the  prop¬ 
erty,  nor  is  there  any  expression  which  may 
reasonably  be  construed  as  giving  to  the 
carrier  an  interest  beyond  that  right  to  use 
on  consideration  of  the  payment  of  a  full 
compensation.  On  the  contrary,  as  set  out 
above,  it  is  expressly  stated  that  the  agree¬ 
ment  is  a  contract  of  transportation  wherein 
full  compensation  is  paid  for  the  right  to 
use  the  property  jointly  with  the  owning 
carrier.  *  *  * 

***** 

*  *  *  we  are  of  the  opinion  that  no  spe¬ 
cific  sum  should  be  found  for  the  carrier’s 
right  to  use  these  tracks.  It  is  therefore  not 
necessary  for  us  to  determine  whether  the 
right  of  use  in  the  carrier  is  best  defined  by 
reference  to  it  as  a  license  to  use,  an  ease¬ 
ment,  or  a  trackage  right.  *  *  *  it  is 
distinguished  only  by  its  magnitude  from  the 
many  other  similar  rights  of  carriers  to  the 
joint  use  of  property  wholly  owned  by  other 
carriers. 

*  *  *  *  * 

There  is  no  provision  by  which  the  carrier 
can  acquire  an  interest  in  the  fee  *  *  *. 
The  carrier  does  not  own  an  interest  that 
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would  cause  it  to  suffer  loss  by  deflation  or 
to  profit  by  the  enhancement  of  value  which 
might  take  from  or  add  to  the  intrinsic!  worth 

i 

of  the  property  used.  (Italics  ours.)  i 

From  the  foregoing  it  is  plain  that  while  the 
eommission  declined  to  say  by  what  technical  legal 
term  the  New  Haven’s  4 4 rights”  should  best  |be  de- 
fined,  it  found  that  they  were  only  “  rights  |in  the 
use  of”  the  property,  without  any  of  the  privileges 
of  ownership. 

In  the  case  of  Union  Pacific  Railway  Company  et 
al .  v.  Chicago,  Rock  Island  <&  Pacific  Railway  Com¬ 
pany,  supra,  extensively  quoted  from  by  the!  lower 
court  and  hereinbefore  discussed,  the  Supreme 
Court  described  the  “ rights”  of  the  Rock  Island 
Company,  which  are  in  all  respects  similar  to  the 
rights  enjoyed  by  the  New  Haven,  as  being  “ merely 
an  agreement  for  trackage  rights,  for  running  ar¬ 
rangements,  a  ‘terminal  contract’  with  compensa¬ 
tion  on  a  ‘mileage  or  wheelage  basis,’  rather  ihan  a 
lease.”  The  language  used  by  the  commission  in 
describing  the  nature  of  the  New  Haven’s  bights 
is  strikingly  similar  to  that  employed  by  the  Su¬ 
preme  Court,  and  both  necessarily  involve  the  con¬ 
clusion  that  such  “rights”  are  dissimilar  to  the 
rights  of  a  lessee  or  a  holder  of  an  estate  in  the 
property. 

i 

A  reading  of  the  commission’s  opinion  ghows 
beyond  any  doubt  that  it  thoroughly  understood 
the  nature  of  the  New  Haven’s  rights  and  the  obli- 

! 
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i 
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j 
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gallons  of  the  parties  under  the  contracts  confer¬ 
ring  those  rights,  and  it  decided  that  such  rights 
should  not  be  valued.  The  failure  to  call  such 
rights  by  the  particular  name  pleasing  to  carrier’s 
counsel  is  of  no  moment. 

It  is  respectfully  submitted  that  to  mandamus 
the  commission  to  expressly  find  whether  or  not 
the  New  Haven  has  “an  estate  in  perpetuity  the 
legal  equivalent  of  an  estate  in  fee-simple”  would 
merely  be  to  require  the  commission  to  change  the 
language  of  its  decision. 

The  duty  of  the  Commission. — In  Wilbur  v. 
United  States ,  281  U.  S.  206,  218,  the  Supreme 
Court  has  said  that  before  mandamus  will  lie  to 
compel  an  administrative  body  to  perform  a  duty, 
that  duty  must  be  “so  plainly  prescribed  as  to  be 
free  from  doubt  and  equivalent  to  a  positive 
command  *  *  And  it  has  further  said: 

j 

But  where  the  duty  is  not  thus  plainly 
prescribed  but  depends  upon  a  statute  or 
statutes  the  construction  or  application  of 
which  is  not  free  from  doubt,  it  is  regarded 
as  involving  the  character  of  judgment  or 
discretion  which  cannot  be  controlled  by 
mandamus. 

Examining  the  statute  to  discover  the  positive 
duty  of  the  Commission,  we  find  it  is  directed  to : 

investigate,  ascertain,  and  report  the  value 
of  all  the  property  owned  or  used  by  every 
common  carrier  *  *  *. 
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The  New  Haven’s  contention  may  be  reduced  to 
the  following  formula  of  logic : 

a .  All  property  of  every  carrier  haust  be 

valued. 

b.  A  right  to  use  property  is  property. 

c.  Therefore  a  right  to  use  property  must 

be  valued. 

Unfortunately,  however,  the  commissibn  has 
found  that  its  duty  under  the  act  could  not  be  thus 

i 

summarily  disposed  of  without  doing  violence  to 
the  manifest  purposes  of  the  act  and  without  reach¬ 
ing  a  result  which  it  found  to  be  unreasonable,  and 
out  of  harmony  with  other  portions  of  the  act.  The 
problem  arising  out  of  contentions  such  j  as  the 
New  Haven  makes  is  not  new.  It  was  presented 

to  the  commission  at  the  very  outset  of  its  valua- 

| 

tion  work  many  years  ago.  It  found  that  prop¬ 
erty  owned  bv  common  carriers  was  used  under 
many  different  arrangements.  Where  a  carrier 
wholly  owned  and  used  its  own  property  Without 
sharing  the  use,  the  matter  was  simple.  The  prop¬ 
erty  was  valued  to  the  owner  and  user  thereof. 
Where  two  or  more  carriers  jointly  owned  and 
jointly  used  property,  it  was  a  relatively!  simple 
matter  to  apportion  the  value  to  the  carriers  in 
proportion  to  their  ownership.  Where  a ;  carrier 
did  not  own,  but  had  exclusive  possession  j  of  and 
operated  the  property  of  another  carrier  under  a 
lease,  the  property  was  valued  to  the  using  I  carrier 
as  property  used  but  not  owned,  and  shown  in  the 
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report  of  the  owning  carrier  as  property  owned  but 
not  used. 

In  contrast  to  the  foregoing  more  or  less  simple 
problems,  it  was  found  that  many  carriers  owning 
and  using  their  own  properties  had  granted  “  track¬ 
age  rights”  over  portions  of  their  property  to  other 
carriers  permitting  them  to  run  their  trains  over 
such  tracks  upon  the  payment  of  rental  propor¬ 
tioned  to  the  extent  of  the  use,  generally  upon  a 
“wheelage”  basis.  The  owning  carrier  claimed 
that  since  it  both  owned  and  used  its  own  property 
under  the  act  the  entire  value  should  be  set  up  to  itr 
without  deduction  because  of  the  trackage  rights. 
Some  carriers  holding  trackage  rights  contended 
that  they  “used”  the  property  over  which  the 
trains  ran,  and  that  under  the  requirements  of  the 
act  such  tracks  must  be  valued  to  them.  Other 
carriers  contended  that  their  “right  of  use”  in  such 
tracks  was  property  and  must  be  valued  over  and 
above  the  physical  property  in  which  such  rights 
existed. 

The  problems  and  the  principles  involved  went 
still  further.  Practically  all  carriers  make  use  of 
equipment  owned  by  other  carriers.  Such  use 
varies  from  day  to  day  in  accordance  with  traffic 
conditions  and  needs.  One  carrier  on  one  day  may 
have  on  its  rails  the  cars  of  twenty  other  companies. 
What  was  the  duty  of  the  commission  in  respect  to 
the  valuation  of  a  car  owmed  by  one  carrier,  but 
“used”  during  the  course  of  a  year  by  a  dozen  or 
more  other  carriers  % 
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It  was  found  that  there  were  thousands  of  in- 

l 

stances  of  so-called  4 ‘joint  facilities”  which;  briefly 
explained,  are  facilities  of  many  kinds  owned, 
maintained,  and  used  by  a  particular  carrier,  but 
the  use  of  which  is  shared  by  one  or  more  other 
carriers  under  contracts  giving  them  restricted 
rights  in  the  use  thereof.  These  facilities!  extend 
all  the  way  from  minor  items  of  track  property, 
switch  connections,  signals,  etc.,  up  to  whble  sec¬ 
tions  of  track  and  to  complete  stations  and  termi¬ 
nals.  To  whom  was  the  commission  to  valiie  such 

I 

property,  the  “use”  in  which  varied  from  day  to 
day  among,  sometimes,  a  dozen  carriers  $ 

Facing  these  problems  in  its  very  first  valuation 
ease,  the  commission  gave  consideration  to  the  duty 
imposed  upon  it.  Turning  to  the  act  it  looked  in 
vain  for  specific  positive  directions  as  to  the  treat¬ 
ment  to  be  accorded  in  such  situations.  Beyond 
the  requirement  that  it  value  all  the  property  of 
every  common  carrier  and  make  an  inventory 

i 

thereof  and  “classify  the  physical  property 
*  *  *  in  conformity  with”  the  commission’s 
accounting  regulations,  no  directions  were  given. 
Discussing  the  problems  in  an  appendix  to  jits  first 

i 

valuation  decision,  wherein  it  announced  i£s  rules 
and  methods  to  be  employed  in  all  valuation  cases, 
decided  July  31,  1918,  Texas  Midland  Railroad, 
75  I.  C.  C.  1,  it  said  (Tr.  p.  388)  :  j 

Where  property  is  owned  by  one  j  carrier 
and  exclusively  used  by  another  carrier  the 
details  would  appear  in  the  inventory  of  the 
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owner,  but  the  total  amount  would  be  shown 
in  the  inventory  of  the  user  as  property  used 
by  that  carrier.  *  *  * 

It  often  happens  that  a  carrier  which  owns 
and  uses  its  property  gives  to  some  other 
carrier  a  qualified  use  in  that  property  in 
common  with  itself.  Such  use  is  generally 
denominated  a  trackage  right,  and  is  the 
right  to  use  the  tracks  of  the  owner  for  a 
compensation  usually  varying  with  the  ex¬ 
tent  of  the  use.  Where  such  an  arrangement 
exists  as  to  property  which  is  of  sufficient 
value  to  be  of  significance,  the  portion  in 
which  trackage  or  similar  rights  are  granted 
is  inventoried  by  itself  and  the  fact  and 
nature  of  the  use  described  in  the  inventories 
both  of  the  owner  and  the  user.  (Italics 
ours.) 

I 

Then  follows  an  illustration  where  the  commis¬ 
sion  refers  to  the  use  by  the  Texas  Midland  under 
trackage  rights  of  a  section  of  track  owned  and 
used  bv  the  Cotton  Belt.  After  stating  that  it 
would  inventory  the  section  of  track  and  report 
the  cost  of  reproduction  thereof  in  the  inventory 
of  the  Cotton  Belt,  and  that  in  the  inventory  of 
the  Texas  Midland  it  would  show  the  fact  of  its 
use  and  the  terms  thereof,  but  would  not  include 
the  reproduction  cost  in  the  valuations  of  both  car¬ 
riers,  it  continued : 

The  reason  for  this  is  obvious.  If  this  re¬ 
production  cost  appears  in  the  used  column 
of  the  Cotton  Belt  and  again  in  the  used 
column  of  the  Texas  Midland,  the  cost  has 
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been  duplicated.  It  has  been  the  desire  of 
the  Commission  to  appraise  all  the  farrier 
property  operated  by  carriers  subject  to  its 
jurisdiction,  but  to  report  that  property  but 
once.  When  the  used  column  of  all  carriers 
covered  by  this  appraisal  is  totaled,  it  should 
give  the  total  reproduction  costs  of  all  com¬ 
mon-carrier  property  in  the  United  States 
without  duplication.  This  cannot  be  done 
if  the  claim  of  the  carriers  that  all  property 
over  which  a  particular  carrier  operates 
shall  be  included  as  used  both  by  the !  owner 
and  by  the  user. 

In  a  further  discussion  of  the  problem  it  said 
(Tr.  pp.  392-393)  :  | 

It  has  been  our  endeavor  to  adopt  a 
method  with  respect  to  this  class  of  property 
which  will  permit  of  reporting  the  three  cost 
values  for  all  property  used  forj  com¬ 
mon-carrier  purposes  without  duplication. 
When  it  is  borne  in  mind  that  manly  rail¬ 
roads  are  not  operated  exclusively  hy  their 
owners,  but  that  certain  portions  thereof 
are  used  by  one  or  more  carriers  by: virtue 
of  trackage  rights,  etc.,  it  is  apparent  that 
duplication  of  values  for  such  jointly  used 
property  will  result  unless  a  proper  course 
of  procedure  is  pursued.  The  necessity  of 
securing  reproduction  new  and  reproduction 
less  depreciation  values  without  duplica¬ 
tion  is  manifest,  since  these  values  must 
necessarily  be  considered  as  factors  entering 
into  the  determination  of  an  ultimate  value 
of  railroad  property. 

*  *  *  *  I  * 

I 

i 

i 
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In  addition  to  its  claim  that  the  three  cost 
values  of  the  property  used  but  not  owned 
should  be  included  in  its  inventory,  the  car¬ 
rier  asserts  that  it  is  our  duty  to  report  sep- 
1  arately  a  figure  as  the  value  of  the  right  to 
use.  It  is  a  sufficient  answer  to  this  conten¬ 
tion  to  state  it  is  now  universally  accepted 
that  it  is  the  fair  value  of  the  property  used 
by  the  public  service  corporation  in  serving 
the  public  which  is  to  govern  in  fixing  rates. 
San  Diego  Land  Co.  v.  National  City ,  174 
U.  S.  739.  This  being  true,  the  value  of  that 
property  can  not  be  increased  or  diminished 
by  contracts  or  other  arrangements  between 
the  carriers  themselves.  In  the  absence  of 
an  improper  payment  as  rental  the  public  is 
not  concerned  with  the  acts  of  carrier  be¬ 
tween  themselves.  The  law  requires  the 
ascertainment  of  values  for  property  owned 
or  used ,  hut  not  the  value  of  the  use. 

The  attempt  to  fix  the  value  of  use  would  be 
speculative,  because  of  the  absence  of  any 
sound  basis  upon  which  to  proceed,  and  if 
obtained  would  result  in  the  inflation  of  the 
1  property  values  of  the  carriers  upon  which 
the  public  may  be  required  to  pay  a  fair  re¬ 
turn.  Indeed,  such  a  finding  by  us  would 
have  the  effect  of  inviting  the  carriers  to 
make  arrangements  between  themselves 
with  the  view  of  increasing  the  value  of  their 
property.  (Italics  ours.) 

After  a  careful  consideration  of  the  problem  in 
the  light  of  the  statutory  requirements,  the  com¬ 
mission  announced  these  rules,  methods,  and  prin- 
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ciples  to  be  followed  with  respect  to  the  valuation 
of  trackage  rights,  and  concluded  (Tr.  p.  390 j) :  “It 
is  believed  that  the  method  adopted  fully  complies 
with  the  statute.”  (Italics  ours.) 

The  f  oregoing  explanation  and  quotations  are  set 
out  at  some  length  in  order  to  show  that  thq  com¬ 
mission  has  not  disregarded  the  statute,  but  having 
looked  to  the  statute  in  vain  for  specific  directions 
to  guide  it  in  the  valuation  of  trackage  rights,  and 
finding  it  necessary  to  interpret  and  administer  the 
act,  adopted  and  announced  a  principle  of  valua¬ 
tion  in  respect  to  such  rights  which  it  deenjied  to 
be  in  harmony  with  the  purposes  of  the  act  dnd  in 
accordance  with  the  intention  of  Congress  and 
which  it  found  to  reach  a  reasonable  and  proper 
result.  In  so  doing  the  commission  was  acting 
within  a  discretion  properly  conferred  by  the  act. 

Administrative  interpretation  of  the  act  entitled 
to  great  weight. — The  principles  announced  by  the 
commission  for  the  valuation  of  trackage  rights 
have  been  consistently  followed  by  the  commission 
in  more  than  one  thousand  valuation  reports  which 
it  has  made  and,  in  accordance  with  the  require¬ 
ments  of  law,  annually  reported  to  Congress!  since 
its  decision  in  the  Texas  Midland  case  13  yeai^s  ago. 
During  that  interval  Congress  has  twice  amended 
the  valuation  section  of  the  Interstate  Commerce 
Act,  and  while  it  has  made  changes  therein,  in  re¬ 
spect  to  other  matters,  it  has  in  no  way  indicated 
Congressional  disapproval  of  the  commission’s  in- 


i 
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terpretation  of  the  requirements  of  the  act  in  re¬ 
spect  to  valuation  of  trackage  rights.  It  is  a  well- 
settled  principle  of  law  that  administrative  inter¬ 
pretations  of  statutes  which  have  long  been  adhered 
to  are  entitled  to  great  weight  in  construing  such 
acts.  United  States  v.  Moore,  95  U.  S.  760,  765, 
Hastings  and  Dakota  R.  R.  Co.  v.  Whitney,  132 
U.  S.  357,  366,  Logan  v.  Davis,  233  XL  S.  613,  627. 

It  is  a  well-settled  rule  that  the  contem¬ 
poraneous  construction  of  a  statute  by  those 
charged  with  its  execution  and  application, 
especially  when  it  has  long  prevailed,  while 
not  controlling,  is  entitled  to  great  weight, 
and  should  not  be  disregarded  or  overturned 
except  for  cogent  reasons,  and  unless  it  be 
clear  that  such  construction  is  erroneous. 
***** 

The  weight  to  be  given  to  executive  or  de¬ 
partmental  practice  is  increased  when  the 
legislature,  in  reenacting  the  law  or  another 
law  in  pari  materia,  fails  to  indicate  in  any 
way  its  disapproval  of  the  settled  construc¬ 
tion  of  the  officer  or  department,  or  where 
an  implied  approval  of  such  construction 
may  otherwise  be  deduced  from  subsequent 
legislation,  or  failure  to  alter  the  practice 
by  legislation.  [25  R.  C.  L.  pp.  1043,  1045, 
1046.] 

Not  onlv  has  Congress  in  its  amendments  to  Sec- 
tion  19a  failed  to  indicate  any  disapproval  of  the 
commission’s  construction  of  the  act,  but  as  is  here¬ 
inafter  shown,  in  enacting  Section  15a,  it  directed 
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the  commission’s  findings  of  value  under  Section 
19a,  to  be  used  without  alteration  for  rate  making 
and  thereby  through  the  strongest  inference 
approved  of  the  commission’s  methods  and  inter¬ 
pretations. 

In  valuing  the  property  of  the  New  Haveki,  the 
Harlem  and  the  Central,  the  commission  has  ob¬ 
served  the  principles  above  discussed.  The  prop- 
ertv  of  the  Harlem  has  been  inventoried  and  shown 

V 

in  detail  in  that  part  of  the  report  of  the  value  of 
the  Central  embracing  the  report  on  the  Harlem  as 
property  owned  but  not  used.  Since  the  Central 
holds  and  operates  the  Harlem’s  property  ufider  a 

I 

401-year  lease,  such  property  in  its  entirely  has 
been  valued  to  the  Central  as  the  using  carrier. 
The  “ trackage  rights”  of  the  New  Haven  apd  the 
rentals  paid  have  been  shown  in  the  reports  oh  both 

i 

the  Central  and  the  New  Haven,  but  no  specific 

i 

value  has  been  reported  for  such  rights. 

The  commission’s  construction  of  the  act  reason¬ 
able. — The  New  Haven  contends  that  when  the  act 
directs  the  commission  to  value  “all  property” 
these  words  admit  of  no  construction ;  that  every¬ 
thing  that  is  in  the  nature  of  property  must,;  under 
this  requirement,  be  valued.  The  absurd  results 
that  would  follow  from  such  an  interpretation  of 
the  term  are  readily  apparent.  If  the  New  Haven’s 
contract  right  to  use  property  held  by  the  Central 
is  property  and  must  be  valued,  likewise,  the|  rights 
of  the  New  York  Central  under  the  contract  con- 

i 

i 
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stitute  property  which  must  be  valued  to  the  New 
York  Central.  If  other  carriers  should  be  admit¬ 
ted  to  the  use  of  the  property  under  similar  terms, 
by  the  same  token  their  rights  would  also  have  to 
be  valued.  The  value  of  physical  property  in  rail¬ 
road  use  by  such  means  could  be  multiplied  in¬ 
definitely  by  contracts  among  the  carriers  for  the 
use  of  the  same.  Every  contract  to  purchase 
material,  every  bill  of  lading,  and  every  other  con¬ 
tract  right  which  a  carrier  may  acquire  is 
“property”  in  the  broad  sense.  Certainly  it  was 
not  the  intention  of  Congress  to  require  the  com¬ 
mission  to  value  “all  property”  in  the  broadest 
sense  of  that  term ;  and  it  necessarily  follows  that 
the  commission  had  to  give  a  reasonable  interpreta¬ 
tion  to  the  requirement. 

Conceding  for  the  moment  for  the  purpose  of 
argument  that  the  term  “all  property”  standing 
alone  is  a  phrase  of  plain  meaning  and  not  subject 
to  construction,  it  is  perfectly  clear  that  the  mean¬ 
ing  and  intent  of  Congress  should  not  be  derived 
by  reference  to  only  a  portion  of  the  section  of  the 
act.  Full  consideration  should  be  given  to  other 
language  in  the  act  and  to  the  apparent  purposes 
thereof.  In  Ozawa  v.  United  States,  260  U.  S. 
178, 194,  the  Supreme  Court  said : 

It  is  the  duty  of  this  court  to  give  effect 
to  the  intent  of  Congress.  Primarily  this 
intent  is  ascertained  by  giving  the  words 
their  natural  significance,  but  if  this  leads  to 
an  unreasonable  result  plainly  at  variance 
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with  the  policy  of  the  legislation  as  a  Whole, 
we  must  examine  the  matter  further.!  We 
may  then  look  to  the  reason  of  the  enact¬ 
ment  and  inquire  into  its  antecedent  history 
and  give  it  effect  in  accordance  with  its  de¬ 
sign  and  purpose,  sacrificing ,  if  necessary , 
the  literal  meaning  in  order  that  the  pur¬ 
pose  may  not  fail .  See  Holy  Trinity 
Church  v.  United  States,  143  U.  S.  457  j  Hey- 
denfeldt  v.  Daney  Gold  Mining  Co.,  93;  U.  S. 
634,  638.  [Italics  ours.]  j 

That  Congress  had  in  mind  an  inventory  and 
valuation  of  the  physical  property  of  the  railroads 
of  the  country  is  manifest  from  other  portions  of 
the  act  which  have  been  herein  referred  to.!  See 
also  Physical  Valuation  of  Railroad  Property^  Sen¬ 
ate  Library  Vol.  36,  No.  4;  Physical  Valuation  of 
Property  of  Common  Carriers,  Senate  Library, 
Vol.  15,  No.  6;  Valuation  of  several  classes  of  prop¬ 
erty  of  common  carriers,  Senate  Library  129Q,  62d 
Congress,  3d  Session. 

While  the  construction  of  the  act  which  the  New 
Haven  advocates  would  require  the  valuation  of 
rights  in  the  use  of  property,  over  and  pbove 
the  value  of  the  physical  property  itself,  the  New 
Haven  in  effect  has  admitted  the  unreasonable  re¬ 
sults  which  would  follow  such  construction,  and  the 
impropriety  of  such  an  interpretation,  for  it  con¬ 
tends  that  by  a  proper  treatment  of  the  matter  no 
duplication  of  values  need  exist.  It  conceded  that 
the  commission  has  valued  all  the  property  compris- 
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ing  the  New  York  and  Boston  terminals.  It  pro¬ 
poses,  therefore,  that  its  rights  should  not  be  val¬ 
ued  separately  and  above  the  value  of  the  physical 
property  but  that  there  should  be  carved  out  of 
the  whole  value  of  the  physical  property  a  portion 
thereof  to  represent  what  it  calls  its  “estate”  or 
interest  therein. 

While  this  proposal  avoids  the  criticism  of  multi¬ 
plication  of  the  value  of  the  physical  property  in 
use  it,  nevertheless,  leads  to  results  as  unreason¬ 
able  as  the  construction  which  the  carrier  has  aban¬ 
doned.  Under  this  proposal  a  portion  of  the  value 
of  the  physical  property  can  be  given  to  the  New 
Haven  only  by  taking  it  away  from  the  Central  and 

the  Boston  Terminal.  Waiving  for  the  moment  the 

! 

objection  that  this  affects  the  rights  of  third  per¬ 
sons  who  are  not  parties  to  this  proceeding,  it  is 
observed  first  of  all  that  the  investment  in  the  prop¬ 
erty  has  been  made  by  the  Harlem,  the  Central,  and 
the  Boston  Terminal,  and  that  securities  covering 
the  construction  of  the  property  have  been  issued 
by  these  companies  on  the  strength  of  their  owner¬ 
ship  therein. 

Since,  as  stated  by  carrier  (Br.  p.  52),  values 
found  by  the  commission  under  19a  are  to  be  used 
as  a  limitation  on  the  issuance  of  securities  by  car¬ 
riers  consolidating  under  Sec.  5  of  the  act  and  are 
involved  in  the  issuance  of  securities  under  See. 
20a,  we  respectfully  inquire,  what  is  to  become  of 

i 

the  securities  already  issued  by  the  owning  com- 
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panies  on  their  terminal  properties  if  half  qf  the 
value  thereof  is  to  be  taken  from  them  and  given 
to  the  New  Haven?  The  New  Haven’s  contract 
right  to  use  the  terminal  property  in  New  York 
cannot  under  its  agreement  be  assigned  to  another 
carrier  without  the  consent  of  the  Central.  As¬ 
suming  that  50  and  75  per  cent  of  the  value  of  the 
New  York  and  Boston  terminal  properties  respec¬ 
tively  is  to  be  given  to  the  New  Haven,  as  it  con¬ 
tends,  for  “security  issuing”  purposes,  it  is  perti¬ 
nent  to  inquire  what  protection  the  purchasers  of 
such  bonds  would  have  to  enforce  their  obligations  ? 
The  proposal  that  the  New  Haven,  without  making 
any  investment  in  the  terminal  properties,  without 
having  possession  thereof,  but  merely  by  paying 
toll  should  acquire  a  half  ownership  therein,  ;is  so 

i 

absurd  that  the  intention  to  require  such  treatment 
should  not  be  attributed  to  Congress  unless  th^  act 

i 

in  most  specific  terms  requires  it,  especially  'ivhen 
the  power  of  Congress  to  make  such  a  requirement 

i 

is  questionable  to  say  the  least.  j 

j 

Discretion  expressly  conferred  to  prescribe  form 
of  valuation  report. — Finally,  it  should  be  observed 
that  after  being  directed  to  value  “all  the  prop¬ 
erty  owned  or  used  by  every  common  carrier,’!’  the 
commission  is  expressly  given  broad  authority  in 
respect  to  the  methods  to  be  adopted  and  the  form 
in  which  the  value  of  “all  the  property”  shall  be 
submitted.  i 

i 
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Section  19a,  Fifth,  specially  provides: 

(e)  *  *  *  all  rules  and  regulations 

made  by  the  Commission  for  the  pur¬ 
pose  of  administering  *  *  *  this  sec¬ 
tion  *  *  *  shall  have  the  full  force  and 

effect  of  law. 

And  in  subsection  (c)  it  is  further  provided: 

*  *  *  ^he  Commission  shall  have  power 

to  prescribe  *  *  *  the  form  in  which 

the  results  of  the  valuation  shall  be  sub¬ 
mitted ,  and  the  classification  of  the  ele¬ 
ments  that  constitute  the  ascertained 

value,  *  *  *. 

It  is  conceded  by  the  carrier  that  all  the  physical 
property  in  the  Boston  and  New  York  terminals 
has  been  valued  by  the  commission,  and  the  por¬ 
tions  subject  to  the  New  Haven’s  trackage  rights 
have  been  separated  so  that  reference  to  the  use  of 
that  particular  property  might  be  made  in  the  New 
Haven’s  report.  The  commission,  therefore,  hav¬ 
ing  concededly  valued  all  the  property  is  merely 
acting  within  express  authority  in  choosing  the 
manner  in  which  the  report  of  the  value  of  such 
property  should  be  made  to  Congress. 

Furthermore,  at  the  commencement  of  its  valua¬ 
tion  work,  the  commission  adopted  rules  covering 
the  inventorying  of  physical  property,  one  of  which 
required  that  property  should  be  inventoried  to  the 
carrier  holding  possession  of  the  same  either  under 
ownership  or  lease,  and  should  not  be  inventoried 
to  a  carrier  holding  only  a  trackage  right  in  prop- 
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'erty  held  and  used  by  another  carrier.  This  rule 
of  the  commission,  under  statutory  authority,  has 

i 

the  force  and  effect  of  law. 

Congressional  approval  in  Sec .  15a  of  the  Com¬ 
mission’s  treatment  of  “trackage  rights — While 
Sec.  19a  of  the  act,  passed  in  1913,  directed  the 
commission  to  make  its  inventory  and  valuation  of 
railroad  properties  and  to  report  the  results  to 
Congress,  prior  to  1920  Congress  had  not  directed 
that  the  valuations  be  used  for  any  specific  pur¬ 
poses.  In  the  Transportation  Act  of  1920  there 
was  included  what  is  now  known  as  Sec.  15a  of  the 
Interstate  Commerce  Act  by  which  Congress 
directs  the  commission  to  establish  rates  so  that 
carriers  may  earn  a  net  railway  operating  income 
equal  to  a  fair  return  on  the  aggregate  value  of 
their  railway  property.  Values  found  under  Sec. 
19a  are  declared  to  be  the  values  to  be  used  for  de¬ 
termining  such  aggregate  value.  In  sub  paragraph 
(1)  Congress  defined  the  term  net  railway  operat¬ 
ing  income  to  mean  “railway  operating  income,  in¬ 
cluding  in  the  computation  thereof  debit  §  and 
credits  arising  from  equipment  rents  and\  joint 
facility  rents.”  The  terms  “ railway  operatipg  in¬ 
come”  and  “ joint  facility  rents”  were  well  known 
and  were  defined  by  reference  to  the  commissions 
accounting  regulations  made  pursuant  to  statutory 
authority.  Under  the  accounting  classifications 
prevailing  for  many  years  “ joint  facility  rents” 
.are  defined  as  follows : 
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This  account  shall  include  amounts  pay¬ 
able  accrued  as  rent  for  tracks,  yards,  ter¬ 
minals,  and  other  facilities  owned  or  con¬ 
trolled  by  other  carriers,  companies,  or  in¬ 
dividuals,  and  in  the  joint  use  of  which  the 
accounting  company  participates. 

Under  this  regulation,  rentals  paid  by  the  New 
Haven  for  the  use  of  the  New  York  and  Boston  ter¬ 
minal  properties  are  required  to  be  and  have  been 
charged  as  “ joint  facility  rents.” 

The  effect  of  the  definition  of  net  railway  operat¬ 
ing  income  in  Sec.  15a  is  to  declare  that  in  deter¬ 
mining  the  fair  returns  for  rate  making  and  recap¬ 
ture  purposes,  rentals  paid  for  joint  facilities  shall 
be  considered  an  operating  expense  and  along  with 
other  operating  expenses  be  deducted  from  gross 
income  before  determining  whether  the  net  income 
received  by  a  carrier  represents  a  fair  return  on  the 
value  of  its  property. 

Prom  the  foregoing  the  conclusion  is  inescapable 
that  in  enacting  Sec.  15a,  Congress  knew  of  the 
commission’s  decision  not  to  include  in  its  19a 
values  anything  for  property  used  by  a  carrier 
under  a  joint  facility  rental  arrangement,  and  ap¬ 
proved  of  this  treatment  for  valuation  purposes. 
Accordingly,  in  directing  the  use  of  19a  values  for 
rate-making  purposes  it  enacted  an  accounting 
regulation  designed  to  harmonize  the  fair  net  re¬ 
turns  which  it  proposed  to  allow  carriers  with  the 
commission’s  valuation  methods  by  requiring  joint 
facility  rents  to  be  an  operating  expense.  By  this 
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method  it  provided  in  a  more  appropriate  plhce  a 
means  for  the  New  Haven  to  obtain  a  full  return 
on  the  property  in  which  it  had  a  restricted  right 
of  use.  Thus  under  the  commission’s  validation 
methods  together  with  congressional  definitions  of 
“net  railway  operating  income,”  the  New  Haven 
is  permitted  to  earn  enough  to  pay  all  operating 
expenses  including  rental  for  the  Boston  and  New 
York  properties ,  and  in  addition  a  return  equal  to 
6  per  cent  upon  the  value  of  other  property  which 
it  operates  for  railroad  purposes.  If  the  commis¬ 
sion  should  be  required  to  include  in  the  j  New 
Haven’s  value,  a  portion  of  the  value  of  the  ter¬ 
minal  property,  a  clear  duplication  of  return  in 
favor  of  the  New  Haven  would  result  in  that  the 

I 

same  items  of  property  would  both  add  to  its  aggre¬ 
gate  value  and  at  the  same  time  decrease  the 
amount  of  its  net  railway  operating  income  by  the 
amount  of  the  rental  paid  for  its  joint  use. 

In  respect  to  the  Central,  the  amount  of  rent  re¬ 
ceived  by  it  from  the  New  Haven  by  legislative 
mandate  is  added  to  and  included  as  a  part  of  its 
“net  railway  operating  income,”  and  unless  this 
income  is  permitted  to  reach  6  per  cent  upon  the 
entire  value  of  the  New  York  terminal  properties, 
the  Central  is  denied  a  fair  return  on  all  its  prop¬ 
erty.  Under  the  method  adopted  by  the  coihmis- 
sion  and  approved,  and  adapted  by  Congress  to  its 
plan  for  rate-making  purposes,  there  is  no  duplica¬ 
tion  to  the  owning  carrier,  to  the  jointly  using  licen¬ 
see  or  to  the  public. 


i 
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The  distinction  between  property  held  under 
lease  and  under  trackage  rights  has  been  hereinbe¬ 
fore  discussed.  The  commission  values  leased 
property  to  the  using  carrier.  The  rentals  paid 
for  property  so  held  are  not  treated  as  an  operating 
expense  in  the  commission’s  accounting  regulations 
and  Congress  did  not  require  such  treatment  in 
Section  15a.  Only  in  instances  such  as  joint  facil¬ 
ities  used  under  trackage  rights  and  equipment  in¬ 
terchanged  among  several  using  carriers,  where  the 
commission  found  it  impracticable  to  apportion  the 
value  among  the  several  “ users,”  did  Congress 
require  the  rentals  to  be  charged  to  operating  ex¬ 
penses.  This  confirms  the  conclusion  that  Con¬ 
gress  approved  the  commission’s  valuation 
methods. 

In  the  case  of  the  Boston  terminal  property,  it 
is  significant  that  in  the  legislative  enactment  pro¬ 
viding  the  arrangement  by  which  that  property  was 
to  be  constructed  and  operated,  it  was  also  express¬ 
ly  provided  that  the  rentals  paid  by  the  using  com¬ 
pany  should  be  charged  by  it  to  operating  expenses. 

Value  for  rate-snaking  purposes. — A  portion  of 
the  New  Haven’s  brief  is  directed  against  the  action 
of  the  commission  in  valuing  the  property  “for 
rate-making  purposes.”  The  specific  question 
raised  by  this  contention  has  been  decided  by  this 
court  in  United  States  ex  rel  Kansas  City  Southern 
Railway  Company  et  al  v.  Interstate  Commerce 
Commission,  supra.  Discussing  this  phase  of  that 
case  this  court  said : 
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The  appellants,  however,  contend  that  the 
Commission  failed  to  obey  the  mandate  of 
the  act  in  many  particulars,  among  them  the 
following,  to  wit :  That  it  failed  to  ascertain 
and  report  the  economic  or  exchange  value 
of  the  common  carrier  property ,  bu f  instead 
reported  a  so-called  rate-making  value 
thereof ; 

*  *  *  *  * 
Accordingly  they  prayed  for  a  I  writ  of 
mandamus,  directing  and  requiring  ihe  Com¬ 
mission  *  *  *  to  investigate,  ascertain, 

and  report  the  true,  economic  value  of  all 
said  properties ;  *  *  *.  (Italics  ours.) 

This  court  affirmed  the  action  of  the  trial  court 
in  denyingmandamus,  holding  that  what  the  carrier 
sought  in  reality  was  that  the  valuation  by! the  com- 
mission  be  set  aside  and  other  valuations  i  ordered. 

Section  15a  enacted  in  1920  is  by  its  announced 
purposes  and  provisions  a  rate-making  section.  It 
expressly  declared : 

Whenever  pursuant  to  section  19a  of  this 
Act  the  value  of  the  railway  property  of  any 
carrier  *  *  *  has  been  finally  ascer¬ 
tained,  the  value  so  ascertained  |  shall  be 
deemed  *  *  *  to  be  the  value  !  *  *  * 
for  the  purpose  of  determining  such  aggre¬ 
gate  value. 

This  adoption  by  Congress  of  19a  values  for  use 
in  rate  making  indicates  a  Congressional  Interpre- 

i 

tation  that  values  under  section  19a  were  values  for 
rate-making  purposes.  And  the  Congressional  pro¬ 
visions  for  rate  making  in  section  15a,  including  the 


68 


directions  to  use  section  19a  values  therefor,  have 
been  found  to  be  constitutional.  Dayton-Goose 
Creek  Railway  Company  v.  United  States ,  et  al., 
263  U.  S.  456, 476. 

The  Federal  Court,  in  refusing  to  enjoin  a  tenta¬ 
tive  valuation  of  the  commission,  states  its  inter¬ 
pretation  of  the  object  of  the  Valuation  Act  in  Dela¬ 
ware  &  Hudson  Co.  v.  United  States,  295  Fed.  558 
(affirmed,  266  U.  S.  438),  as  follows : 

The  evident  object  of  the  statute  is  to 
ascertain  for  purposes  of  rate  making  and 
money  borrowing,  the  reasonable  and  prob¬ 
able  going  value  of  that  property  which  is 
devoted  to  serving  the  public  as  a  common 
carrier.  (Italics  ours.) 

In  San  Pedro,  L.A.  &  S.L.R.  Co.,  75  I.  C.  C.  463 
507,  510,  the  commission  noted  the  legislative  con¬ 
struction  of  Section  19a  supplied  by  Congress  in 
the  provisions  of  Section  15a,  saying,  “the  final 
single-sum  value”  contemplated  by  Sec.  15a  of  this 
title  “is  the  value  for  rate-making  purposes.”  The 
railroad  company  attempted  to  have  this  report  of 
the  commission  reviewed  but  failed  in  the  Supreme 
Court,  wherein  an  injunction  against  the  report 
was  vacated,  United  States  v.  Los  Angeles  &  Salt 
Lake  Railroad  Company ,  273  U.  S.  299. 

The  commission’s  own  interpretation,  held  to 
be  not  subject  to  review  by  the  courts,  and  that  of 
the  Congress  in  its  report  of  the  nature  of  its  Act 
and  in  subsequent  legislation  are  that  the  report  re- 


69 


i 
i 

quired  to  be  made  under  the  act  is  a  finding  for 
rate-making  purposes  of  the  value  of  physical 
property . 

Under  subparagraph  (e)  of  the  Valuation  Act 
the  Commission's  rules  and  methods  (adbpted  in 
Appendix  3  of  the  Texas  Midland  and  followed  in 
the  decision  of  the  issues  raised  by  the  New  Haven) 
requiring  the  valuation  to  be  a  value  fdr  rate¬ 
making  purposes  of  physical  property ,  and  exclu¬ 
sive  of  any  value  of  the  4 ‘use,”  have  the  full  force 
and  effect  of  law . 

It  must  be  concluded  therefore,  that  the  commis¬ 
sion  was  not  only  acting  within  its  authority,  but 
carrying  out  the  apparent  intention  of  Congress 
when  it  determined  that  values  found  under  Sec. 
19a  should  be  values  for  rate-making  purposes. 

Summary . — In  this  chapter  of  the  brief  it  has 
been  the  purpose  to  show  (1)  that  the  specific  ques¬ 
tion  at  issue  has  been  decided  by  this  cojurt,  (2) 
that  the  commission  is  not  specifically  directed  by 
the  valuation  act  to  value  “  trackage  rights,  ’  ’  (3) 
that  under  its  duty  of  administering  the  act,  and  by 
express  authority  contained  therein,  it  !was  re- 

-4T— ' * 

quired  to  interpret  the  act,  (4)  that  the!  method 
pursued  by  the  commission  under  its  construction 
of  the  act  produces  a  reasonable  and  logical  result 
in  harmony  with  other  provisions  of  the  act  and  the 
apparent  intention  of  Congress,  (5)  that!  the  me¬ 
thod  urged  by  the  New  Haven  will  produce  un¬ 
reasonable  results  and  violate  the  rights  I  of  third 


i 

I 

i 

j 

i 

I 
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persons  not  parties  to  the  action,  (6)  that  the 
administrative  construction  of  the  act  has  been  con¬ 
sistently  followed  for  many  years  and  is  entitled  to 
great  weight,  (7)  that  Congress  after  annually  re¬ 
ceiving  the  commission’s  reports  of  its  valuations, 
directed  their  use  in  sec.  15a  and  thereby  indicated 
its  approval  thereof. 

It  is  accordingly  submitted  that  the  commission 
has  fully  performed  its  duty- under  the  act  and  that 
the  appeal  should  be  dismissed. 

Ill 

MANDAMUS  IS  NOT  A  PROPER  REMEDY  TO  CORRECT  THE 

ALLEGED  ERROR  ON  THE  PART  OF  THE  COMMISSION 

In  the  opinion  of  the  court  below,  the  conclusion 
is  reached  “that  the  commission  did  not  err  in  de¬ 
clining  to  value  the  rights  of  the  relator”  but  the 
court  further  stated  (Tr.  p.  449),  “Even  if  it  did, 
it  is  at  least  gravely  doubtful  whether  this  Court 
has  the  power  by  mandamus  to  require  it  to  correct 
the  error,”  citing,  United  States  ex  rel.  Kansas 
City  Southern  By.  Co.  et  al  v.  Interstate  Commerce 
Commission,  supra. 

In  Wilbur  v.  United  States,  supra,  the  Supreme 
Court  of  the  United  States  in  reversing  this  Court 
and  sustaining  the  court  below  in  its  refusal  of  a 
writ  of  mandamus,  speaking  through  Mr.  Justice 
Van  Devanter,  said  (218-219)  : 

Mandamus  is  employed  to  compel  the  per¬ 
formance,  when  refused,  of  a  ministerial 
duty,  this  being  its  chief  use.  It  also  is  em- 
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ployed  to  compel  action ,  when  refused,  in 
matters  involving  judgment  and  discretion, 
but  not  to  direct  the  exercise  of  judgment  or 
discretion  in  a  particular  way  nor  \o  direct 
the  retraction  or  reversal  of  action;  already 
taken  in  the  exercise  of  either,  j*  *  * 

where  the  duty  is  not  thus  plainly  prescribed 
but  depends  upon  a  statute  or  statutes  the 
construction  or  application  of  whkh  is  not 
free  from  doubt,  it  is  regarded  as  involving 
the  character  of  judgment  or  discretion 
which  can  not  be  controlled  by  mdndamus . 
(Citing  cases.  Italics  ours.) 

The  New  Haven’s  petition  for  a  writ  of  manda- 

! 

mus,  together  with  its  attached  exhibits  numbered 
1,  2,  and  3,  clearly  shows  the  commission  did  not 
refuse  or  neglect  to  exercise  its  jurisdiction  under 
the  act,  but  on  the  contrary  that  it  did  assume  and 

i 

fully  exercise  the  investigative  and  administrative 
jurisdiction  and  discretion  devolving  upon  it  under 
the  act.  The  Supreme  Court  of  the  District  of 
Columbia,  therefore,  had  no  jurisdiction,  by  writ  of 
mandamus,  to  direct  the  commission  to  change  its 
decision  so  as  to  award  to  the  New  Haven  a  part  of 
the  value  of  the  physical  property  which  the  com¬ 
mission  had  inventoried  and  valued  to  other 
carriers.  j 

Mandamus  not  appropriate  to  review  an  adverse 
decision.  In  United  States  ex.  rel.  Kansas  City 
Southern  By.  Co.  v.  Interstate  Commerced  Commis¬ 
sion,  supra,  this  court  speaking  through  Mr.  Chief 
Justice  Martin,  in  sustaining  the  lower  court’s  dis- 
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missal  of  the  railroad  company’s  petition  for 
mandamus  seeking  a  report  of  “the  true  economic 
value”  rather  than  value  for  rate-making  purposes, 
and,  seeking,  as  in  this  case,  a  direction  to  the  com¬ 
mission  to  value  carriers’  “rights”  in  certain 
terminal  properties,  said  (p.  694)  : 

The  reports  of  the  Commission  are  brought 
by  reference  into  the  record.  They  disclose 
that  each  of  these  objections,  including  the 
reference  to  properties  alleged  to  have  been 
omitted,  was  presented  to  the  Commission 
by  the  appellants,  and  was  fully  investi¬ 
gated,  considered,  and  passed  upon  by 
it.  *  *  * 

***** 

*  *  *  it  is  manifest  that  the  Commission 

fully  assumed  and  exercised  the  authority  or 
jurisdiction  imposed  upon  it  by  the  act,  and 
that  the  real  complaint  of  the  appellants  is, 
not  that  the  commission  refused  to  consider 
the  points  in  question,  but  that  it  considered 
them  and  thereupon  decided  them  errone¬ 
ously.  The  real  relief  sought  by  the  appel¬ 
lants,  accordingly,  is  that  the  valuation 
reported  by  the  Commission  be  set  aside,  and 
other  valuations  ordered. 

An  application  for  writ  of  certiorari  was  made 
by  the  railroad  company  and  denied  by  the  Su¬ 
preme  Court  of  the  United  States,  (269  U.  S.  570). 

A  comparison  of  the  New  Haven’s  petition  for 
writ  of  mandamus  and  that  of  the  Kansas  City 
Southern  in  the  case  cited  discloses  a  marked 
parallel  in  their  similar  demands  for  a  writ  of 
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mandamus  to  require  the  commission  tb  value 
trackage  and  terminal  rights  in  making  it$  valua¬ 
tion  under  Sec.  19a.  The  holding  therein  that 
mandamus  could  not  be  used  to  review  an  adverse 
decision  of  the  commission  thereon  is  decisive  of 
the  New  Haven’s  action  in  this  case.  The  particu¬ 
lar  importance  of  the  case  just  cited  is  emphasized 
by  the  similarity  and  practical  identity  existing  be¬ 
tween  what  was  there  sought  and  the  allegations 
and  prayer  of  the  petition  herein.  In  this '  case,  as 
in  the  Kansas  City  Southern  case ,  “the  Commis¬ 
sion  fully  assumed  and  exercised  the  authority  or 
jurisdiction  imposed  upon  it  by  the  act”! and  its 
conclusions  are  not  subject  to  control  bv  manda¬ 
mus.  United  States  ex  rel.  Kansas  City  Southern 
By.  Co .  et  al.  v.  Interstate  Commerce  Commission, 
supra;  Wilbur  v.  United  States,  supra;  see  also 

i 

United  States  ex  rel.  Dunkley  Co.  v.  Ewing, |42  App. 
D.  C.  176.  | 

Where,  as  in  this  ease,  the  commission  lias  fully 
considered  all  matters  complained  of  in  the  New 
Haven’s  petition  and  has  reported  its  coiiclusions 
to  Congress  as  required  by  the  act,  it  is  apparent 
that  the  New  Haven  sought  in  the  court  below  to 

i 

have  that  court  review  and  reverse,  by  writj  of  man- 

i 

damns,  the  commission’s  conclusions  reached  upon 
full  exercise  of  the  jurisdiction  devolving!  upon  it 

i 

under  the  valuation  act. 

In  Donner  Steel  Co Inc.,  v.  Interstate  Commerce 
Commission,  285  Fed.  955,  this  court  sustained  a 

i 

dismissal  by  the  court  below  of  the  Steel  Company ’s 
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petition  for  mandamus  seeking  to  direct  the  com¬ 
mission  to  reach  a  different  conclusion  upon  the 
Steel  Company’s  evidence.  At  pages  95S-959,  the 
court,  speaking  through  Mr.  Justice  Van  Orsdel, 
said: 

While  it  is  difficult  to  understand  just  the 
theory  upon  which  the  Commission,  in  the 
light  of  its  former  decisions,  reached  the 
conclusion  that  appellant  had  not  been  dam¬ 
aged,  yet  the  law  reposes  in  it  jurisdiction 
to  pass  upon  issues  of  fact,  and  if  evidence 
has  been  excluded  that  should  have  been  ad¬ 
mitted,  or  a  wrong  conclusion  of  fact  has 
been  reached  and  errors  of  law  occur,  it  re¬ 
sults  from  a  mistaken  judgment  which  can 
only  be  reviewed  and  corrected  in  a  proceed¬ 
ing  in  error. 

Appellant  is  here  attempting  to  require 
the  Interstate  Commerce  Commission  to  set 
aside  its  judgment  and  award  damages  upon 
the  facts  adduced.  It  is  not  contended  that 
the  Commission  was  without  jurisdiction  to 
hear  the  complaint  and  make  the  order  com¬ 
plained  of,  or  that  its  ruling  is  expressly 
inhibited  by  statute;  but  it  is  urged  that 
the  Commission  after  finding  discrimina¬ 
tion,  committed  an  error  of  law  in  refusing 
to  award  damages  to  appellant.  However 
inequitable  and  inconsistent  the  ruling,  it  can 
not  be  corrected  in  this  proceeding.  It  is 
too  well  settled  to  require  discussion  that  the 
writ  of  mandamus  can  not  be  converted  into 
a  writ  of  error,  for  the  purpose  of  reviewing 
errors  of  law  committed  by  a  tribunal  wdiose 


jurisdiction  to  make  the  order  or  judgment 
complained  of  is  conceded. 

! 

An  application  to  the  Supreme  Court  of  the 
United  States  for  certiorari  was  refused  (270  U.  S. 
651).  To  the  same  effect  is  Bartlesville  Zifyc  Go,  v. 
Interstate  Commerce  Commission,  30  F ed.  (2d)  479, 
in  which  this  court  in  sustaining  the  lower  court’s 
decision  in  favor  of  the  commission,  and  speaking 
through  Mr.  Chief  Justice  Martin,  said  at  page  480 : 

We  think  this  ruling  of  the  lower  court 
was  right,  for  it  is  an  established  rule  that 
the  action  of  mandamus  cannot  be  lised  as  a 
substitute  for  an  appeal  nor  as  a  I  writ  of 
error,  whereas  the  relief  sought  by  the  com¬ 
pany  in  its  petition  was  essentially  of  that 
character.  For  it  is  conceded  that  the  Com¬ 
mission  took  jurisdiction  of  the  company’s 
complaint  and,  after  hearing  testimony  and 
argument  concerning  the  issue,  considered 
and  decided  it  upon  the  merits.  The  Com¬ 
mission  accordingly  fully  exercised  its  jur¬ 
isdiction,  and  its  decision,  whether  correct 
or  not,  was  regularly  entered.  It  was  there¬ 
fore  not  erroneous  for  the  lower  court  to 
refuse  a  writ  of  mandamus  as  sought  by  the 
company,  for  the  writ  if  granted  could  have 
had  no  other  effect  than  to  review  the  de¬ 
cision  which  the  Commission  had!  reached 
upon  its  consideration  of  the  facts  and  the 
law  in  controversy. 

An  application  for  writ  of  certiorari  in  |  this  case 
was  made  to  the  United  States  Supreme  Court  and 
refused.  (279  U.  S.  856.)  j 
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Mandamus  not  appropriate  to  compel  the  par¬ 
ticular  exercise  of  discretion. — As  heretofore  shown 
in  this  brief,  Congress  directed  the  commission  “to 
execute  and  enforce”  the  provisions  of  the  Inter¬ 
state  Commerce  Act,  empowered  the  commission 
“to  prescribe  the  method  of  procedure”  and 
directed  that  the  commission’s  “rules  and  regula¬ 
tions”  should  “have  the  full  force  and  effect  of 
law.”  It  has  also  been  shown  that  it  was  necessary 
for  the  commission  to  interpret  the  act. 

In  the:  valuation  act  there  is  no  specific  instruc¬ 
tion  to  the  Commission  to  value  trackage  rights  or 
terminal  agreements.  Nothing  therein  specifically 
directs  the  commission  to  find  a  value  of  the  “use” 
of  property  separately  from  the  value  of  the  physi¬ 
cal  “property  owned  or  used.”  In  order  to  in¬ 
ventory  and  value  the  “property  owned  or  used” 
devoted  to  the  public  use,  the  commission  had  to 
interpret  the  words  “property  owned  or  used.” 
The  commission  interprets  the  act  to  require  the 
inventory  and  valuation  of  “each  piece”  of  physical 
“property  owned  or  used”  to  the  owning  carrier 
or  its  operating  lessee,  and  exclusive  of  any  value 
of  the  “use.” 

The  commission  is  an  administrative  body  pur¬ 
suing  a  function  of  investigation  under  the  valua¬ 
tion  act;  but  that  administrative  duty  involves 
more  than  a  mere  mechanical  performance  of  defi¬ 
nite  and  specific  directions  of  law;  it  involves  a 
quasi- judicial  “discretion  which  cannot  be  con¬ 
trolled  by  mandamus.”  Wilbur  v.  United  States , 
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supra.  Mandamus  only  lies  where  the  duty  is  “so 
plain  and  positive  that”  there  is  “no  discretion 
left.”  Moore  v.  United  States  ex.  rel.  Boyer,  32 
App.  D.  C.  243.  That  the  commission  “may  have 
wrongfully  construed”  the  statute  “will  not i author¬ 
ize  the  issuance  of  the  writ.”  United  States  ex. 
rel.  Red  River  Lumber  Co.  v.  Fisher,  39  App.  D. 
C.  181. 

The  prayer  of  the  petition  herein  shows  that  the 
New  Haven  sought  to  have  the  court  below;  compel 
the  commission  to  exercise  its  administrative  dis¬ 
cretion,  and  to  interpret  the  statute  in  the  particu¬ 
lar  manner  sought  in  the  petition.  In  interstate 
Commerce  Commission  v.  Waste  Merchants  Asso¬ 
ciation,  etc.  260  U.  S.  32,  Mr.  Justice  Bi’andeis, 
speaking  for  the  Supreme  Court  of  the  i  United 
States,  aptly  described  the  function  of  the!  writ  of 

i 

mandamus  (pp.  34,  35),  saying: 

Petitioners  sought  in  the  proceeding  to 
set  aside  the  adverse  decision  of  tfye  Com¬ 
mission  on  the  merits  and  to  compel  a  de¬ 
cision  in  their  favor.  The  Court  of  Appeals 
granted  the  writ.  This  was  error.  Manda¬ 
mus  can  not  be  had  to  compel  a  particular 
exercise  of  judgment  or  discretion!  River¬ 
side  Oil  Co.  v.  Hitchcock,  190  U.  S.  316;  Ness 
v.  Fisher,  223  U.  S.  683 ;  Hall  v.  Payne,  254 
U.  S.  343 ;  or  to  be  used  as  a  writ  <^f  error, 
Commissioner  of  Patents  v.  Whiieley,  4 
Wall.  522.  The  case  at  bar  is  not  like  Inter¬ 
state  Commerce  Commission  v.  Humboldt 
S.  S.  Co.,  224  U.  S.  474,  and  Louisville 
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Cement  Co.  v.  Interstate  Commerce  Com¬ 
mission,  246  U.  S.  638,  where  the  Commis¬ 
sion  had  wrongly  held  that  it  did  not  have 
jurisdiction  to  adjudicate  the  controversy; 
nor  is  it  like  Kansas  City  Southern  Ey.  Co. 
v.  Interstate  Commerce  Commission,  252 
U.  S.  178,  where  the  Commission  wrongly 
refused  to  perform  a  specific,  peremptory 
duty  prescribed  by  Congress. 

Mandamus  not  appropriate  to  try  questions  of 
title. — The  New  Haven’s  petition  (particularly 
paragraph  YII  and  the  attached  Exhibit  3)  clearly 
shows  the  New  Haven  asserts  a  claim  to  joint  own¬ 
ership  to  the  “ property  owned  or  used”  by  the 
Central  and  Boston  Terminal.  The  New  Haven 
sought  to  have  the  court  below  direct  the  commis¬ 
sion  to  include  in  the  New  Haven’s  valuation  a 
proportionate  part  of  the  value  found  and  reported 
by  the  commission  for  this  physical  property.  A 
claim  to  a  joint  ownership  is  an  assertion  of  title  to 
property.  The  writ  of  mandamus,  according  to 
settled  law,  can  not  be  utilized  to  decide  questions 
of  title  to  property.  38  Corpus  Juris  589,  923,  and 
cases  cited. 

Mandamus  not  appropriate  because  of  the  rights 
of  third  parties. — The  New  Haven’s  petition  seeks 
allocation  to  that  company  of  part  of  the  value 
found  and  reported  by  the  commission  for  physical 
property  owned  and  used  by  the  Central  System, 
including  its  lessor,  the  Harlem,  and  the  Boston 
Terminal  Company.  The  Central,  The  Harlem, 
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and  the  Boston  Terminal  have  interests  and  rights 
necessarily  involved  in  any  determination  of  this 
issue.  These  carriers  were  not  and  are  nbt  made 
parties  in  this  proceeding.  It  is  a  matter  of  settled 
law  that  mandamus  will  not  be  granted  where  the 
matters  in  dispute  involve  the  rights  of  third  par¬ 
ties,  not  parties  to  the  proceeding.  38  Corpus 
Juris  854,  923,  and  cases  cited. 

7  7  i 

_  1 

In  United  States,  ex  rel .  Redfield  v.  Windom,  137 
U.  S.  636,  the  Supreme  Court  of  the  United  States, 
speaking  through  Mr.  Justice  Lamar,  said  (644)  : 

i 

It  is  proper  here  to  remark,  as  applicable 
to  the  determination  of  this  case,  that,  in 
the  extreme  caution  with  which  this  remedy 
is  applied  by  the  courts,  there  are  cases  when 
the  writ  will  not  be  issued  to  compel  the 
performance  of  even  a  purely  ministerial 
act .  In  a  case,  for  instance,  where  the  inten¬ 
sion  of  the  officer,  though  acting  within  the 
scope  of  his  duty,  had  been  frustrated  by  a 
clerical  mistake  ( United  States  vj  Schurz, 
supra) ;  or  where  the  case  is  one  of  doubtful 
right  (. New  York  L .  &  F.  Ins .  Co.  vj  Wilson, 
33  U.  S.  8  Pet.  291,  302  [8  :  949,  953J)  ;  or  in 
a  case  where  the  relator  having  another  ade¬ 
quate  remedy,  the  granting  of  the  writ  may 
in  this  summary  proceeding  affect  the  rights 
of  persons  who  are  not  parties  thereto,  or 
where  it  will  be  attended  with  manifest 
hardship  and  difficulties,  People  v.  For - 
quer,  1  Ill.  68;  Van  Rensselaer  v.  Sheriff  of 
Albany,  1  Cow.  501,  512;  Oakes  v.  Hill,  8 
Pick.  47.  (Italics  ours.) 

i 

i 


i 

i 
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Mandamus  not  appropriate  to  avoid  anticipated 
injury. — In  Paragraph  VIII,  of  the  New  Haven’s 
petition  herein  appear  the  following  allegations 
(Tr.  22-23)  : 

The  Interstate  Commerce  Act  provides 
the  Carrier  with  no  remedy  by  appeal  or 
writ  of  error  to  review  the  final  valuation. 
In  confirmity  with  the  requirements  of  Sub¬ 
division  4  of  Section  5  of  the  Interstate 
Commerce  Act  the  Commission  on  December 
9,  1929  duly  adopted  and  published  its  plan 
for  the  consolidation  of  the  railroad  proper¬ 
ties  of  the  country  into  a  limited  number  of 
systems.  The  participation  of  the  Carrier 
in  the  securities  to  be  issued  upon  such  con¬ 
solidation  is  limited  in  certain  respects  to 
the  value  of  its  property  and  the  final  valua¬ 
tion  thereof  under  Section  19(a)  will  be 
prima  facie  evidence  of  that  value.  For 
that  and  other  reasons  there  is  a  present  and 
imminent  danger  of  use  of  the  final  valuation 
to  the  prejudice  of  the  Carrier’s  interests. 
The  carrier  will  suffer  great  and  irreparable 
injury  by  reason  of  the  action  of  the  Com¬ 
mission  in  excluding-  from  the  final  valuation 
a  most  substantial  and  essential  part  of  its 
property  and  is  without  adequate  remedy 
therefor. 

The  above  quotation  together  with  other  allega¬ 
tions  on  pages  12  and  13  of  the  petition  (Tr.  p.  11) 
show  that  it  is  an  anticipated  injury  which  the  New 
Haven  seeks  to  avoid  by  means  of  the  writ  of  man¬ 
damus  which  it  sought  in  the  court  below.  “Man- 
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damns  is  not  the  remedy  to  relieve  against;  antici- 

i 

pated  injury.”  United  States  ex  rel.  Reynolds 
v.  Lane,  45  App.  D.  C.  50.  I 

In  this  connection  it  should  be  noted  that  the 

i 

above  recitations  sound  as  if  in  equity  and  as  if 
an  injunction  were  the  remedy  sought.  Under  the 
Urgent  Deficiencies  Appropriations  Act  of  October 
22,  1913,  13  Stat.  L.  219,  220,  Congress  provided 
exclusive  original  jurisdiction  to  be  in  the  District 
Courts  of  the  United  States  in  all  suits  to  “set 
aside,  annul,  or  suspend,  final  orders  I  of  the 
commission.” 

In  United  States  et  al.  v.  Los  Angeles  &  Skit  Lake 
Railroad  Company,  supra,  the  Supreme  Court 
speaking  through  Mr.  Justice  Brandeis,  held  that 
the  investigation  and  the  final  valuation !  reports 
issued  in  performance  thereof,  were  not  review- 
able,  saying  (page  310)  : 

This  so-called  order  is  merely  the!  formal 
record  of  conclusions  reached  after  a  study 
of  data  collected  in  the  course  of  extensive 
research  conducted  by  the  Commission, 
through  its  employees.  It  is  the  exercise 
solely  of  the  function  of  investigation. 

The  court  went  on  to  point  out  the  fact  that  this 
investigation  was  not  a  step  in  a  justiciable  con¬ 
troversy,  saying  (page  310)  :  j 

Moreover,  the  investigation  made  was  not  a 
step  in  a  pending  proceeding  in  which  an 
order  of  the  character  of  those  held  to  be 
judicially  reviewable  could  be  entered  later. 
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It  was  merely  preparation  for  possible  ac¬ 
tion  in  some  proceeding  which  may  be  insti¬ 
tuted  in  the  future  *  *  *. 

And  upon  consideration  of  the  fact  that  Congress 
made  “all  final  valuations  *  *  *  and  the 

classification  thereof  prima  facie  evidence  of  the 
value  of  the  property  in  all  proceedings  under  the 
Act  *  *  *”  the  court,  at  page  312,  said: 

Nor  does  the  fact  that  “all  final  valuations 
*  *  *  and  the  classification  thereof”  are 

made  prima  facie  evidence  prevent  the  re¬ 
port  from  being  solely  an  exercise  of  the 
function  of  investigation.  Data  collected  by 
the  Commission  as  a  part  of  its  function  of 
investigation,  constitute  ordinarily  evidence 
sufficient  to  support  an  order,  if  the  data 
are  duly  made  part  of  the  record  in  the  case 
in  which  the  order  is  entered.  (Citing 
cases.) 

The  Supreme  Court  then  points  out  the  “ade¬ 
quate  remedies  provided  by  Congress”  for  the  cor¬ 
rection  of  errors  in  the  final  valuation  and  the  clas¬ 
sification  thereof”  (pages  312-313),  and  after 
detailing  the  procedure  and  hearings  provided  to  be 
had  before  the  commission,  the  court  said  (pages 
312-313) : 

When  the  final  report  is  introduced  in  evi¬ 
dence  the  opportunity  to  contest  the  correct¬ 
ness  of  the  findings  therein  made  is  fully 
preserved  to  the  carrier;  and  any  error 
therein  may  be  corrected  at  the  trial. 
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And  in  speaking  of  the  attempt  of  the  carrier  in 
that  case  to  obtain  an  injunction  prior  to  the  use 
in  evidence  of  the  final  report,  the  court  said  (page 
314)  : 

Two  arguments  are  urged  in  support  of 
the  proposition.  One  is  that  since  the  Com¬ 
mission  has  by  reason  of  errors  of  law  and 
of  judgment  grossly  undervalued  the  prop¬ 
erty,  its  report  will,  unless  suppressed,  in¬ 
jure  the  credit  of  the  carrier  with  theipublic. 
The  other  is  that  the  Commission  may  itself 
be  mislead  into  illegal  action  by  the  errone¬ 
ous  conclusions  and  may  apply  them  to  the 
carriers’  injury,  since  use  of  the  final  valua¬ 
tion  is  required  in  making  rates  pursuant  to 
§15a  of  the  Act  *  *  *;  in  prescribing 
divisions  of  joint  rates  under  §15;  in  deter¬ 
mining  the  limit  upon  the  amount  of  Capital¬ 
ization,  in  the  event  of  a  consolidation  under 
§5 ;  in  determining  the  propriety  of  an  issue 
of  securities,  under  §20a ;  or  as  the  basis  of 
computation  of  the  amount  of  excess  earn¬ 
ings  to  be  recaptured  under  §15a.  Neither 
argument  is  persuasive.  The  first  reminds 
of  the  effort  made  in  Pemisylvania  R.  R.  Co. 
v.  United  States  Railroad  Labor  Board,  261 
U.  S.  72,  to  suppress  the  report  of  that  board. 
The  second  reminds  of  the  attempt  tq  secure 
a  declaratory  judgment  in  Liberty  Ware¬ 
house  Co.  v.  Grannis,  ante,  p.  70;  and,  also, 
of  cases  in  which  it  was  sought  to  enjoin  a 
municipality  from  passing  an  illegal  ordi¬ 
nance.  (Citing  cases.)  ! 

i.  * 
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Mandamus  not  an  appropriate  substitute  for  im¬ 
mediate  appeal. — In  the  quotation  from  the  New 
Haven’s  petition  heretofore  set  out  in  this  brief  the 
New  Haven  asserts  that  the  act  provides  it  with  no 
remedy  by  appeal  or  writ  of  error.  Under  the 
Urgent  Deficiencies  Appropriations  Act,  however, 
the  New  Haven  has  an  adequate  remedy  in  a  suit  to 
4 ‘set  aside,  annul,  or  suspend”  any  order  of  the 
kind  held  to  be  judicially  reviewable.  If  such  an 
order  is  based  upon  the  use  in  evidence  of  the  final 
valuation  report  “any  error  therein  may  be  cor¬ 
rected  at  the  trial.”  The  petition  and  answer  show 
that  the  final  valuation  report  complained  of  was 
found  and  reported  to  Congress  under  the  author¬ 
ity  of  See.  19a,  but  no  allegation  is  made  of  any 
present  use  in  evidence  of  this  administrative 
order.  And  in  this  situation,  perhaps,  under 
United  States  et  ah  v.  Los  Angeles  &  Salt  Lake 
Railroad  Company,  supra-,  the  carrier  has  no  pres¬ 
ent  or  immediate  remedy  by  appeal  or  writ  of 
error,  but  the  mere  fact  that  no  writ  of  error  or 
appeal  lies  to  review  such  an  administrative  report 
prior  to  its  use  as  evidence  furnishes  no  ground  for 
mandamus. 

In  United  States  ex  rel.  Ness  v.  Fisher,  223  U.  S. 
683,  the  United  States  Supreme  Court,  speaking 
through  Mr.  Justice  Van  Devanter,  and  quoting 
from  Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S.  316, 
324,  said  (page  694)  : 

The  writ  never  can  be  used  as  a  substitute 

for  a  writ  of  error.  Nor  does  the  fact  that 


I 


i 
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no  writ  of  error  will  lie  in  such  a  case  as 
this,  by  which  to  review  the  judgment  of  the 
Secretary,  furnish  any  foundation  for  the 
claim  that  mandamus  may  therefore  be 
awarded.  The  responsibility  as  well  as  the 
power  rests  with  the  Secretary,  uncontrolled 
by  the  courts. 

j 

Summary. — It  has  herein  been  shown  that  the 

i 

commission  fully  exercised  its  jurisdiction  and 
fully  determined  the  issues  adversely  to  the  New 

i 

Haven.  Hence,  the  case  is  not  like  Interstate  Com¬ 
merce  Commission  v.  Humboldt  Steamship  Com¬ 
pany  224  U.  S.  474  or  Louisville  Cement  Co.  v.  In¬ 
terstate  Commerce  Commission  246  U.  S.  6$8,  cited 
by  the  Supreme  Court  in  Interstate  Commerce 
Commission  v.  Waste  Merchants  Association,  etc., 
supra.  Nowhere  in  the  Act  is  a  valuation!  of  the 
“use”  of  property  specifically  required  and  the 
commission  had  to  exercise  judgment  and  discre- 

i 

tion  in  the  interpretation  thereof.  Hence,  the  case 
is  not  like  Kansas  City  Southern  Tty.  Co.  Inter¬ 
state  Commerce  Commission,  252  U.  S.  178  (like¬ 
wise  cited  by  the  Supreme  Court  in  the  Waste  Mer¬ 
chants  Association  case).  In  that  case  the  statute 
explicitly  required  the  commission  to  report  “the 
original  and  present  cost  of  condemnation  and 

i 

damages  or  of  purchase  in  excess  of  such  Original 
cost  or  present  value.  ’  ’ 1  The  commission  was  there 

_ i _ 

1  These  words  were  repealed  by  Congress  by  Act  of  June  7, 
1922,  after  the  decision  requiring  the  commission  to  comply 
with  them. 


i 

i 
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directed  to  make  the  finding.  The  only  injury  here 
alleged  is  an  anticipated  injury  and  the  only  lack 
of  remedy  is  the  absence  of  an  immediate  appeal, 
neither  of  which  is  sufficient  basis  for  the  writ 
which  seeks  to  have  determined  a  claim  of  title  to 
property  in  which  third  parties  have  rights  neces¬ 
sarily  affected  by  any  determination  of  the  claim. 

This  case,  therefore,  is  not  one  4  4  to  compel  per¬ 
formance,  when  refused,  of  a  ministerial  duty”  but 
falls  within  the  rule  of  those  cases  in  which  the 
writ  is  inhibited. 

.  IV. 

NO  ERROR  WAS  COMMITTED  BY  THE  COURT  IN  THE  EXCLU¬ 
SION  OR  RECEPTION  OF  EVIDENCE 

Evidence  excluded. — The  New  Haven  excepts  to 
the  action  of  the  court  below  in  sustaining  objec¬ 
tion  to  the  admission  in  evidence  of  the  transcript 
of  stenographer’s  notes  taken  in  the  Commission’s 
valuation  proceeding  upon  the  New  Haven  under 
Sec.  19a  of  the  Act. 

This  position  is  entirely  unsupported.  There  is 
no  authority  to  support  the  proposition  that  an  en¬ 
tire  former  record  should  be  admitted,  but,  con¬ 
versely,  in  Tappan  v.  Beardsley  et  al.,  10  Wall  427, 
the  Supreme  Court  of  the  United  States  decided: 

When  one  party  introduces  and  reads 
from  such  a  record  that  which  suits  his  pur- 
i  pose,  the  other  party  may  read  for  his  own 
benefit  all  that  relates  to  that  subject,  or  re- 
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quire  the  party  introducing  the  record  to  do 
so.  Bnt  we  know  of  no  rule  which,  because 
a  party  may  use  a  record  or  part!  of  it 
to  establish  a  fact  that  can  only  be  j  estab¬ 
lished  by  record,  authorizes  the  same  party 
to  use  everything  else  which  may  be  found 
in  the  record,  however  irrelevant  to  the  issue 
on  trial,  or  however  it  may  violate  other  well 
established  principles  of  the  law  of  evidence. 

The  language  of  the  court  in  Proctor  v.  Appleby, 
et  ah,  188  Pac.  481,  486  (Wash.),  is  also  pertinent: 

i 

It  was  unnecessary  to  incumber  the  Record 
with  minutes  as  a  mass,  the  greater  part  of 
which  was,  even  under  the  respondent’s 
claims,  entirely  foreign  to  the  issues,  j 

As  pointed  out  in  our  objection  in  the  court  be¬ 
low,  the  transcript  sought  to  be  introduced  contains 
“a  number  of  thousand  pages,  deals  with  innumer¬ 
able  questions  of  valuation,  such  as  the  price  of 
grading,  the  price  of  rails,  working  capital,  and 
other  matters  of  that  kind  that  are  not  at!  all  in 
issue  *  *  (Tr.  p.479.)  j 

It  must  be  borne  in  mind  that  evidence  may  be 
relevant  and  material  but  not  necessarily  Admis¬ 
sible  ;  it  may  be  excluded  in  the  discretion  of  the 
court  on  other  grounds.  22  Corpus  Juris,  !  169. 

But  the  court  below  did  not  go  as  far  as  it  might 
have  gone  in  excluding  the  former  evidence,  be¬ 
cause,  in  ruling  upon  the  objection,  it  said  (Tr.  p. 
481) :  : 


i 
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If  there  is  anything  you  can  point  out  in 
the  record,  Mr.  Hall,  that  bears  on  the  con¬ 
troversy,  that  is  different,  but  when  you  take 
a  great  big  stack  of  stenographer’s  minutes 
like  that  and  offer  them  I  will  have  to  sus¬ 
tain  the  objection. 

While  the  matter  of  the  valuation  of  the  trackage 
rights  of  the  appellant  was  involved  in  the  hearing 
before  the  commission,  there  were  many  other 
issues  raised  at  the  same  time,  each  of  which  in¬ 
volved  voluminous  testimony.  The  New  Haven 
failed  to  indicate  to  the  court  below  that  particular 
portion  of  the  record  which  concerned  the  issue 
here  involved,  although  given  the  opportunity  to 
do  so. 

Counsel  for  the  New  Haven  reiterate  in  brief  the 
position  taken  at  the  trial  below  that  the  offer  of  the 
transcript  was  for  the  negative  purpose  of  prevent¬ 
ing  any  suggestion  that  all  the  evidence  before  the 
commission  was  not  brought  before  the  trial  judge. 
For  this  reason,  it  is  claimed  the  transcript  should 
have  been  admitted,  but  no  authority  is  advanced 
in  support  of  this  position.  It  is  not  the  function 
of  mandamus  to  review  or  serve  as  an  appeal  from 
an  adverse  decision.  Therefore,  the  record  before 
the  commission  should  not  have  been  opened  for  re¬ 
view  in  the  court  below,  the  best  evidence,  the  con¬ 
tracts  themselves,  having  been  placed  in  the  record 
and  their  history  expounded  by  the  same  witness 
who  appeared  before  the  commission. 
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Evidence  admitted  over  objection. — The  New 
Haven  alleges  error  in  the  court’s  receiving  in  evi¬ 
dence  agreed  true  copies  of  certain  pages  frqm  the 
New  Haven’s  sworn  annual  reports  to  the  commis¬ 
sion  and  from  certain  annual  reports  by  the  New 
Haven  to  stockholders,  in  which  it  classified  its 
rights  to  use  the  property  under  “trackage  rights” 
in  contradistinction  to  the  proprietary  rights  which 
it  now  claims. 

•  i 

It  is  contended  by  the  New  Haven  that  the  con¬ 
tracts  are  not  ambiguous  and  therefore  admissions 
by  the  parties  and  constructions  and  interpreta¬ 
tions  based  thereon  are  not  admissible  in  aid  of 

j 

their  construction.  This  seems  inconsistent  with 
the  New  Haven’s  introduction  of  oral  evidence  in 
the  court  below  to  explain  and  expound  the  “his¬ 
tory”  of  the  agreed  true  copies  of  the  contracts  and 
statutes ;  but  counsel  misconceive  the  purpose  of  the 
introduction  of  this  evidence.  The  reports  of  the 
New  Haven  are  considered  by  the  commission  and 
the  court  below  to  be  in  conformity  with  th0  clear 
and  unambiguous  meaning  of  the  contracts,  ahd  the 
admissions  were  introduced  to  show  that  the  New 
Haven’s  present  contention  is  out  of  harmony  with 
the  instruments  themselves  and  with  the  interpreta¬ 
tion  formerly  placed  thereon  by  the  New  Haven 
itself.  | 

The  objection  is  also  raised  in  brief  that  thb  New 
Haven’s  construction  of  its  rights  would  not  bind 
the  other  appellants  who  have  rights  in  Bostoh  Ter- 


! 


i 

! 
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minal.  These  lessor  companies  have  no  rights  in 
the  New  York  terminal  and  its  approaches,  and 
their  rights  in  their  entirety  in  Boston  Terminal 
are  exercised  by  the  New  Haven  under  the  leases. 

The  original  Act  to  Begulate  Commerce,  passed 

i 

February  4, 1887,  created  the  Interstate  Commerce 
Commission  and  required  sworn  annual  reports 
from  carriers  concerning  their  accounts  and  their 
operations.  The  New  Haven  filed  its  first  report 
in  response  to  this  law  for  the  year  1888.  (Exhibit 
No.  17.)  In  each  report  to  and  including  the  last 
one  filed  before  this  suit  was  instituted  (Exhibit 
No.  20),  the  New  Haven  reported  to  the  commis¬ 
sion  its  operation  of  the  property  in  dispute  under 

i 

“Class  (5)”,  “Line  operated  under  trackage 
rights”  which  the  printed  instructions  of  the  re¬ 
port  explain  as  follows : 

Class  (5)  includes  all  tracks  operated  and 
maintained  by  others  but  over  which  the 
respondent  has  the  right  to  operate  some  or 
all  of  its  trains.  In  the  road  of  this  class 
the  respondent  has  no  proprietary  rights  but 
only  the  rights  of  a  licensee.  (Italics  ours.) 

Counsel  for  the  carrier  excuse  what  is  reported 
by  saying  the  reports  were  prepared  by  railroad 
officials  and  not  lawyers.  In  Union  Pacific  Rail¬ 
way  Company  et  al.  v.  Chicago ,  Rock  Island  &  Pa¬ 
cific  Railway  Company,  supra,  it  is  stated  that  this 
type  of  contract  is  “frequently”  made  between 
railroad  companies,  and  we  assert  that  railroad 


91 


officials  should  therefore  be  unusually  well  inform¬ 
ed  as  regards  them.  In  Chicago,  G.  W.  By.  Co.  v. 
Northern  Pac.  By.  Co.,  101  Fed.  792,  a  contract  for 
the  joint  use  of  tracks  was  involved,  and  the  court, 
at  page  793,  said : 

Contracts  between  railroad  companies  simi¬ 
lar  to  the  one  in  suit  are  not  uncommon, 
and  the  obligations  of  the  companies  enter¬ 
ing  into  them  are  commonly  well  understood. 

In  Chicago  G.  W.  By.  Co.  v.  Northern  Pac.  By. 
Co.,,  supra,  a  case  involving  a  “trackage  agree¬ 
ment,”  the  court  said: 

i 

It  is  a  canon  in  the  interpretation  of  con- 

i 

tracts  that  the  practice  of  the  parties;  under 
them  may  furnish  a  solid  basis  on; which 
their  construction  may  rest.  “Tell  me,” 
says  Lord  Chancellor  Sudgen,  “whkt  you 
have  done  under  a  deed,  and  I  will  tell  you 
what  that  deed  means.” 

i 

*  *  *  *  *  | 

j 

There  is  in  this  case  no  inconsistency  be - 
tween  the  terms  of  the  contract  and  the  prac¬ 
tice  of  the  parties  under  it. 

*  *  *  *  |  * 

The  contract  related  to  a  subject-matter 
peculiarly  within  the  knowledge  of  all  the 
contracting  parties,  and  they,  better  than 
any  one  else,  knew  the  duties  and  obliga¬ 
tions  it  imposed  on  them,  respectively;  and 
having  agreed  in  placing  the  same  construc¬ 
tion  on  its  words  or  its  implications— and  it 
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is  immaterial  which — for  such  a  long  period 
and  that  construction  harmonizing  with  the 
provisions  of  the  contract,  and  certainly  not 
being  inconsistent  with  anything  contained 
therein,  it  is  now  too  late  for  one  of  the 
parties,  or  the  court,  to  change  it.  (Italics 
ours.) 

To  the  same  effect  also  is  Central  Trust  Co.  of 
New  York  et  al.  v.  Wabash,  St.  L.  &  P.  By .  Co.  et 
ah,  34  Fed.  254,  257-258,  where  the  court  said : 

*  *  *  a  controversy  having  now  arisen 

as  to  the  construction  of  the  agreement,  we 
have  no  doubt  that  we  are  authorized  to 
settle  the  controversy  by  adopting  that  con¬ 
struction  which  the  parties  have  themselves 
adopted  and  acted  upon  invariably  for  a 
series  of  years.  We  do  not  hold  that  the  con¬ 
duct  of  the  St.  Louis,  Kansas  City  &  North¬ 
ern  Railroad  and  its  successors  in  paying 
mileage  creates  an  estoppel  against  it  and 
its  successors,  but  we  do  hold  that  the  inter¬ 
pretation  so  put  upon  the  agreement  should 
determine  its  true  construction,  unless  it  is 
at  variance  with  the  express  provisions  of 
the  instrument,  which  in  this  instance  does 
not  appear  to  us  to  be  the  case. 

This  practical  interpretation  under  oath  by  offi¬ 
cials  of  so  large  a  railroad  as  the  New  Haven  should 
receive  greater  weight  than  the  controversial  one 
now  placed  thereon  by  its  counsel. 

The  New  Haven  asserts,  and  the  commission 
agrees,  that  the  sworn  reports  were  made  in  answer 
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to  orders  of  the  commission  and  upon  approved 
forms.  The  New  Haven  was,  however,  in  no  wise 
restricted  in  its  reports  to  its  own  stockholders,  nor 
was  it  restricted  in  reporting  its  use  of  the  tracks 
involved  in  one  group  or  another  as  it  thought  best; 
even  though  the  classifications  shown  in  the  forms 

i  . 

were  arranged  by  the  commission,  the  application 
to  the  facts  was  left  to  the  New  Haven.  j 

If  the  New  Haven  believed  throughout  these 
years  that  it  was  a  joint  owner ,  it  could  hate  sched¬ 
uled  its  joint  operation  under  “Class  (1),!”  4 4 Line 

i 

owned  by  Respondent.  ’  ’  The  commission  ’si  instruc¬ 
tions  are  specific  to  this  effect : 

Road  held  by  respondent  as  joint  or  com¬ 
mon  owner  or  a  joint  lessee  or  uiider  any 
joint  arrangement  should  be  shown  in  its 
appropriate  class  and  the  entry  of  length 
should  be  of  the  entire  length  of  thb  portion 
jointly  held.  The  class  symbol  should  have 
the  letter  (J)  attached,  and  full  particulars 
showing  all  of  the  joint  or  common  title  hold¬ 
ers  and  the  extent  of  their  respective  inter¬ 
ests  should  be  shown  in  a  memormtdum  at¬ 
tached  to  the  schedule .  *  *  *  !  (Italics 
partly  ours,  Exhibit  20.)  j 

The  New  Haven’s  statements  made  in  rjeports  to 
the  commission,  under  oath,  and  pursuant  to  the 
law,  are  admissions  against  interest,  and,  therefore, 
were  properly  admitted  in  evidence  for  the  purpose 
of  showing  the  New  Haven’s  sworn  declaration  of 
the  nature  of  its  contractual  rights. 
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Summary. — No  error  was  committed  by  the  court 
below  in  excluding  the  transcript  of  record  of  the 
hearing  before  the  commission  or  in  admitting  the 
exhibits  comprising  admissions  against  interest  by 
the  New  Haven  of  the  nature  of  its  rights  under  the 
contracts  of  1848  and  1907,  and  Chapter  516  of  the 
Laws  of  1896,  Massachusetts.  Even  if  there  were 
error  in  the  admission  of  the  exhibits  of  the  com¬ 
mission,  which  is  denied,  such  error  is  not  prejudi¬ 
cial,  as  the  trial  court  did  not  rely  upon  them  in 
refusing  the  writ,  but,  as  stated  in  the  opinion,  they 
merely  “confirmed  to  some  extent”  the  conclusions 
formed  after  consideration  of  the  contracts  them¬ 
selves  and  the  oral  testimony. 

CONCLUSION 

In  conclusion,  it  has  been  shown  that  the  New 
Haven,  by  grant  of  trackage  rights  and  payment  of 
rent,  acquired  no  joint  ownership  in  the  jointly 
used  property;  that  under  the  valuation  act  the 
commission  is  not  required  to  nor  should  it  report 
a  value  for  the  New  Haven’s  trackage  or  terminal 
rights  ;  that  mandamus  will  not  lie  to  control  the 
administrative  judgment  and  discretion  necessarily 
exercised  by  the  commission  in  construing  the 
statute  nor  to  correct  alleged  errors  in  the  commis¬ 
sion ’s  decision;  and  that  no  errors  were  committed 
by  the  court  in  reception  or  rejection  of  evidence. 

The  remedy  by  writ  of  mandamus  is  directed  to 
the  discretion  of  the  trial  court.  There  is  herein  a 
showing  that  such  court  acted  well  within  the  judi- 
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cial  discretion  in  refusing  the  writ,  dismissing  the 
petition,  and  discharging  the  rule  to  show  cause. 
It  is,  therefore,  respectfully  urged  that  this  court 

i 

dismiss  the  appeal  and  affirm  the  judgment  of  the 
trial  court.  j 

Respectfully  submitted. 

Charles  W.  Needham, 

Thomas  M.  Ross, 

*  \ 

Robert  E.  Freer, 

Mary  B.  Lestkins, 

For  the  Appellee. 

December  7, 1931. 
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